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SUPREME     COURT,   DECEMBER    TERM,    1847. 

At  a  meeting  of  the  members  of  the  Nashville  Bar,  and  of 
the  members  of  the  Bar  of  other  circuits,  now  in  attendance 
upon  the  Supreme  Court  of  Tennessee,  convened  in  the  court 
room,  on  the  27th  day  of  December,  1847,  on  occasion  of  the 
lamented  death  of  the  Honorable  James  Kent;  Francis  B. 
Fogg,  Esq.,  was  called  to  the  Chair,  and  Thomas  Washington, 
John  J.  White,  Edwin  H.  Ewing,  and  Return  J.  Meigs  were 
appointed  a  committee  on  behalf  of  their  brethren,  who 
reported  the  following  preamble  and  resolutions,  which  were 
unanimously  adopted: 

Intelligence  has  reached  us,  that  the  venerable  James  Kbut 
died  recently,  in  the  eighty-fifth  year  of  his  age.  Although 
that  event,  in  the  common  course  of  nature,  was  to  have  been 
expected,  yet,  when  it  has  actually  happened,  it  cannot  fail  to 
arrest  attention,  and  to  difiuse  a  general  gloom,  of  greater  or 
less  duration,  over  the  face  of  society. 

In  contemplating  such  a  character  as  that  of  Chancellor 

Kent,  it  is  difficult  to  say  which  we  ought  most  to  admire,  his 

extraordinary  attainments  in  legal  science,  or  those  amiable 

personal  traits,  which  are  too  seldom  found 'in  combination 

with  talents  of  a  high  order,  but  which  he  possessed  in  an 

eminent  degree.    Probably,  the  best  estimate  9f  his  character 
2 — ^Vol.  viii.  / 
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could  be  formed,  by  consideriqg  these  two  aspects  of  it  to- 
gether.   Although  he  filled  a  judicial  station  for  more  than 
twenty  years,  and  had  to  settle  many  questions  of  life,  liberty, 
and  property;  and  notwithstanding  he  was  decided  and  un- 
yielding in  his  politics,  and  belonged  to  a  party  that  has  long 
since  fallen ;  yet,  he  is  believed  to  have  passed  through  life, 
and  through  a  most  brilliant  pubUc  career,  without  ever  having 
had  an  enemy.    And,  what  forms  as  great  an  exception  to  the 
common  lot,  among  conspicuous  men,  is,  that  there  never  was 
any  impeachment,  or  suspicion,  of  his  purity  and  moral  worth. 
Still,  he  was  not  one  of  those  merely  negative  characters, 
whose  only  good  fortune  it  is,  by  escaping  envy  and  detraction, 
to  enjoy  the  general  respect  and  confidence  of  his  fellow  men. 
A  destiny  of  that  kind,  is  often  attendant  upon  a  very  mode- 
rate, if  not  doubtful,  grade  of  merit;  as  it  is  frequently  cast 
upon  those  who,  without  being  capable  of  much  good  or  harm, 
are  only  careful  to  avoid  giving- ofience;  and  who,  with  bland 
words  and  kind  wishes  for  all,  yet  adhere  to  a  position  of  strict 
neutrality,  without  achieving  any  positive  benefit. 

After  having  practised  law  for  about  nine  years,  at  Fough- 
keepsie,  with  high  reputation  for  scholarship,  and  diligence, 
and  accuracy,  Mr.  Kent  received  his  first  judicial  appointment, 
that  of  Recorder  of  the  city  of  New  York,  firom  the  virtuous, 
enlightened  and  discriminating  John  Jay,  then  Governor  of 
that  State.  This  appointment  was  made,  without  any  solici- 
tation on  the  part  of  Mr.  Kent,  or  any  previous  knowledge  that 
such  a  thing  was  intended,  or  thought  of;  and  to  the  disappoint- 
ment of  fourteen  professed  appUcants.  The  duties  of  this 
office  he  discharged  for  several  years,  with  distinguished 
ability,  and  much  to  the  satisfaction  of  the  public;  but  finding, 
at  length,  that  it  overwhelmed  him  with  out-door  details,  and 
interfered  so  much  with  study,  as  to  be  likely  to  render  him 
stationary  in  his  profession,  he  resigned  and  retired  to  Pough- 
keepsie,  for  the  purpose  of  engaging  again  in  the  practice  of 
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law.  He  did  not  remain  long  at  Ponghkeepsie,  however,  be- 
fore he  remoTed  back  to  the  dty  of  New  York;  and  a  few 
years  afterwards  was  appointed  one  of  the  Associate  Judges 
iff  the  Supreme  Court,  and  subsequently,  Chief  Justice  of  that 
court,  andfinaUy,  Chancellor  for  the  whole  State.  During  his 
first  residence  in  Poughkeepsie,  and  his  second  residence  in  the 
city  of  New  York,  he  was  a  member  of  the  Legislature,  and 
became  a  participator  in  its  debates ;  though  he  never  had 
much  taste  for  the  contentions  of  political  bodies,  and  still  less 
for  those  of  the  Bar,  in  the  inferior  courts. 

Thus  it  will  be  s^en,  that  the  subject  of  this  brief  memoir 
passed  throtigh  various  public  stations,  most  of  them  of  much 
importance;  in  all  of  which,  he  was  prominent,  and  in  some 
of  them  acquired  very  great  distinction.     And  yet,  it  was  his 
singalar  good  fortune,  always  to  have  been  endeared  to  his  as- 
socia;tes,  invariably  to  have  commanded  the  respect  of  his 
competitors,  and  never  to  have  excited  the  envy  or  repining  of 
any  one,  at  his  steady  advancement  and  increasing  fame. 
Such  a  rare  destiny,  in  a  state  of  society  like  ours,  where  every 
thing  is  open  to  competition,  where  the  hopes  of  the  meanest 
and  the  most  meritorious  are  equally  stimulated  by  the  prospect 
of  success,  and  where  it  would  seem  almost  impossible  to  avoid 
coUiaion,  can  only  be  accounted  for  in  the  case  of  Chancellor 
Kent,  upon  the  ground  of  those  admirable  traits  of  personal 
character  already  alluded  to,  and  for  which  he  was  so  eminent- 
ly distinguished.     It  was  a  tribute  paid  to  superior  virtue ;  to 
that  virtue  which  is  born  with  some  men,  and  whose  possessor, 
by  simply  obeying  the  instincts  of  his  own  nature,  without 
effort,  and  without  design,  and  almost  unconsciously,  inspires 
love,  and  confidence,  and  esteem.     All  men,  whatever  may  be 
their  intelligence  or  their  propensities,  are  alike  sensible  to  the 
influence  of  virtue  of  this  desAKption ;  though,  the  impressions 
produced  by  it,  are  more  lasting  with  some  than  with  others. 
All  men  felt,  therefore,  upon  coming  in  contact  with  Chancel- 
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lor  Kent,  that  he  was  perfectly  honest,  ingenuous,  straightfor- 
ward, and  unselfish — ^that  he  was  a  lover  of  knowledge,  and 
truth,  and  justice,  as  the  highest  attributes  of  man — and  that 
evil  never  entered  into  his  thoughts,  except  for  its  prevention. 
He  was  entirely  free  from  pride  and  ostentation,  and  in  his^ 
manners  and  habits,  as  simple  and  unaifected  as  a  child ;  with 
an  affability  and  playfulness,  that  won  all  hearts.     Overflow- 
ing with  kindness  to  all,  readily  susceptible  of  sympathy  with 
any  condition  in  life,  and  keenly  sensitive  to  whatever  related 
to  moral,  social,  and  intellectual  progress ;  he  stood  revealed, 
as  it  were,  a  being  whose  mission  was  that  of  a  benefactor. 
Knowing  no  guile  himself,  and  perfectly  transparent  in  all  his 
objects,  he  hardly  seemed  sufficiently  aware,  that  such  a  thing 
as  dissimulation  existed  in  the  world,  to  guard  against  imposi- 
tion.    In  his  intercourse  with  others,  whether  strangers  or  not,, 
provided  they  came  with  credentials  as  to  their  respectability, 
there  was  not  the  least  stiffness  or  formality — ^no  suspicious 
coldness,  no  affected  dignity,  no  haughty  reserve,  no  undue  cir- 
cumspection of  deportment,  no  effort  to  set  himself  up  as  an 
oracle  of  wisdom,  no  exaction  of  deference  on  account  of  his 
age  and  station ;  but,  he  was  always  willing  and  ready,  without 
disguise,  carrying,  according  to  the  ancient  fable,  a  window  in 
his  breast,  to  discuss  in  an  easy,  familiar,  and  companionable 
way,  any  topic,  either  grave  or  gay,  that  might  be  suggested. 
Jle  was,  however,  a  bad  listener  in  conversation ;  not  from  rude- 
ness, nor  from  any  assumption  of  superiority,  nor  from  a  dicta- 
torial spirit;  but,  from  tlie  fulness  of  his  own  knowledge,  the 
impetuosity  of  his  thoughts,  and  the  eagerness  of  his  temper- 
ament; which  made  him  impatient  of  waiting  for  a  conclusion 
that  was  already  apparent  to  his  own  mind.     It  is  needless  to 
undertake  to  enumerate  the  advantages,  which  the  possession 
of  such  qualities  would  give  to  A  man  of  high  mental  endow- 
ments, or  to  specify  the  influence  which  they  may  have  exerted 
upon  the  fortunes  of  Chancellor  Kent. 
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The  unifoim  cheerfalness  and  vivacity  of  the  Chancellor, 
even  to  the  period  of  his  last  illness,  constituted  a  most  strik- 
ing trait  in  his  character.  He  was  ever  in  high  spirits,  and 
alive  to  every  thing  around  him ;  labor  did  not  exhaust  and 
render  him  peevish,  nor  was  his  descent  to  the  tomb  marked 
by  the  heaviness  and  querulousness  of  old  age,  or  any  of  its 
osiml  infirmities,  either  of  mind  or  body.  The  secret  of  this, 
was,  that  he  was  blessed,  in  the  first  place,  with  a  sound  and 
vigorous,  and  well  balanced  constitution,  which  had  never 
been  impaired  by  intemperance  or  excess  of  any  kind.  He 
was  in  the  habit,  notwithstanding  the  immense  amount  of  la- 
bor  that  he  performed,  of  taking  a  great  deal  of  bodily  exercise ; 
in  fisbct,  such  was  the  activity  and  energy  of  his  temperament, 
that  he  not  only  required  exercise,  but  could  not  refrain  fSrom 
it;  as  was  evident  to  all  beholders,  from  the  quickness  of  his 
motions,  and  his  constant  air  of  bounding  restlessness.  He 
made  it  a  rule,  whenever  he  felt  himself  oppressed  by  his  ofii- 
cial  duties,  or  by  study,  to  take  long  journeys  into  the  Cat- 
skiU  mountains,  to  the  lakes,  and  elsewhere,  usually  accom- 
panied by  some  member  of  his  family,  for  the  sake  of  relaxa- 
tion; and  in  order  to  breathe  the  pure  firesh  air  of  the.  High- 
lands, and  drink  of  their  gushing  waters,  and  enjoy  rural 
scenery;  and  such  was  his  happy  disposition,  that  he  could 
not  look  abroad  upon  the  face  of  nature,  ovithout  being  not 
only  exhilirated,  but  inspired  with  delight. 

In  the  second  place,  he  never  neglected  the  cultivation  of 
society,  nor  sufiTered  his  interest  iti  any  of  the  great  concerns 
of  humanity  to  abate ;  -  and  hence,  as  long  as  he  was  in  this 
world,  he  was  of  it;  and  not  regarded  as  a  solitary  monument 
of  by-gone  times,  and  left  to  languish  in  obscurity  and  neglect, 
to  pine  with  discontent,  or  be  thrown  aside  as  a  useless  dotard. 
His  second  childhood  never  occurred ;  but  was  prevented  by 
the  constant  exercise  of  his  faculties,  which  kept  him  under 
wholesome  excitement,  preserved  the  strength  of  his  mind, 
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aad  sustained  him  with  the  conviction  that  Ufe,  after  a  certain 
term,  ia  not  neceseaiily  a  scene  of  misery,  nor  to  be  driveled 
away  in  a  state  of  comparative  apathy ;  but  that  it  atill  af- 
forded some  ol^ecta  worthy  of  attainment.  Thus,  after  he 
eeaaed  to  be  a  public  man,  he  had  some  other  hold  upon  so- 
ciety, than  merely  a  venerated  name ;  there  was  that  mutual 
sjrmpathy  between  them,  which  cannot  exist,  where  one  is 
active,  and  the  other  passive ;  where  one  is  progressive,  and 
the  other  stationary^  or  on  the  retrograde. 

In  the  third  place.  Chancellor  Kent  was  a  very  prudent  man 
in  the  management  of  his  private  affairs ;  quite  moderate  in 
his  desires  of  wealth,  but  frugal  and  provident;  by  which 
means,  and  by  assiduous  labor  through  life,  he  was  able  to 
secure  a  competency,  and  to  avoid  any  embarrassments  cal- 
culated to  distract  his  attention.  Having  no  inordinate  thirst 
for  gain,  his  necessities  w&te  never  so  harrassing  as  to  be  be* 
yond  his  own  control;  never  having  been  engaged  in  any  haz- 
ardous enterprise  or  speculation,  he  never  was  subjected  to 
any  crushing  disappointment;  and  hence  his  energies  were 
left  unimpaired,  and  his  professional  career  was  steadily  on- 
ward.. Never  having  experienced  any  great  fluctuation  of 
fortune,  he  never  became  the  victim  of  exacerbated  feelings. 
Avoiding  temptation,  he  had  no  severe  trials  to  encounter. 
He  formed  no  m^tgnificent  schemes  of  any  kind,  and,  conse- 
quently, was  neither  dazzled  and  intoxicated  by  the  hope  of 
their  success,  nor  depressed  and  overwhelmed  by  their  mis- 
canii^.  Observing  moderation  in  all  things,  he  never  wim» 
a  sufferer  from  great  mental  anxiety,  and  never  felt  the  effects 
of  those  corroding  cares  and  passions  which  are  almost  sure 
to  spring  from  attempting  too  much,  especially  if  the  disap- 
pointment which  followB,  should  bring  vdth  it  the  conscious- 
ness of  folly  or  guilt.  By  such  a  course  of  conduct,  his  integ- 
rtty  was  preserved  untarnished;  his  mind  was  exposed  to  no 
rude  shocks;  his  health  was  promoted,  and  his  days  were  pro- 
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longed.  The  consciousneBs  of  a  well  spent  life  increased  the 
natural  benevolence  of  his  temper,  and  his  cheerfolneas  and 
bounding  spiritB,  originally  the  effect  of  conatitational  organi- 
zation, were  kept  up  by  the  unabated  freahneas  and  vigor  of 
all  hia  faculties.  How  delightful  is  the  spectacle  of  auch  a 
man,  at  the  age  of  eighty-four,  when  'called  hence  to  give  an 
account  of  the  deeda  done  in  the  body;  compared  to  that  of 
the  innumerable  boat,  who  have  neglected,  or  misused  their 
^ent,  and  died  without  hope  or  conaolation! 

It  might  poasibly  be  supposed,  from  the  description  given 
above  of  Chancellor  Kent,  that  he  was  deficient  in  one  im- 
portant  quality  of  a  good  Judge,  that  of  firmness.  But,  the 
tact  is  far  odierwise.  He  was  in  the  habit  of  forming  opinions 
for  himself  on  all  subjects,  and  too  reflective,  and  too  faithful 
to  the  convictions  of  his  own  ihind,  to  surrender  them  upon  in- 
sncffiient  reasons,  or  to  be  easily  carried  away  by  feeling,  or  by 
any  accidental  or  transient  influences.  He  had  a  high  moral 
sense,  and  a  most  discriminating  and  profound  judgment,  as 
well  as  a  kindly  disposition ;  and  never  thought  of  deciding  a 
case  until  he  could  refer  it  to  some  principle  of  law  which 
governed  it.  That  being  discovered,  the  particular  conse- 
quences to  a  party,  were  but  as  dust  in  the  balance,  compar- 
ed with  the  preservation  .and  correct  administration  of  the 
law. 

We  never  saw  Chancellor  Kent  on  the  bench,  and  therefore 
cannot  speak  of  his  manner  of  presiding  in  court;  we  doubt 
not,  however,  that  great  diligence  in  the  dispatch  of  business 
was  one  of  his  characteristics ;  and  that  he  also  preserved  and 
enforced  proper  order  and  decorum,  but  without  being  such  a 
stickler  for  either,  as  to  show  that  he  could  not  divest  himself 
of  the  idea  of  his  own  authority,  or  as  sometimes  to  produce 
an  annoyance,  and  defeat  the  very  ends  of  justice  by  unne- 
cessary rigor. 

By  a  limitation  in  the  Constitution  of  New  York,  which 
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renders  any  man  incapable  of  holding  judicial  office  after 
having  attained  the  age  of  sixty,  Chancellor  Kent  went  out 
of  office  at  that  age,  which  was  in  the  year  1823.  As  a  gen- 
eral role,  not  admitting  of  any  exception,  we  may  be  permit- 
ted to  say,  that  this  is  a  most  improvident  one ;  at  all  events, 
by  its  operation  in  the  case  before  us,  that  State  was  depriv- 
ed of  the  services  of  a  most  eminent  jurist,  who  was  then  in 
the  full  vigor  and  maturity  of  his  intellect,  and  possessed 
higher  qualifications  than  he  ever  had  done  at  any  former 
period  of  his  life.  Since  the  time  above  referred  to,  he  has 
delivered  a  course  of  lectures  in  Columbia  College,  as  law 
professor;  has  written  his  Commentaries  on  American  Law, 
a  work  of  great  learning  and  research,  which  has  gone 
through  several  editions ;  and,  until  recently  before  his  death, 
his  general  employment  was  that  of  chamber  counsel.  In 
this,  capacity,  he  was  extensively  consulted  in  the  United 
States,  especially,  on  questions  of  magnitude  and  importance; 
and,  in  one  instance,  as  we  are  inarmed,  his  opinion  was 
taken  in  a  case  depending  in  the  court  of  King's  Bench. 
Whether  he  has  left  any  manuscripts,  to  be  posthumously 
published,  we  are  uninformed ;  but  it  is  very  much  to  be  hop- 
ed, that  so  desirable  a  contribution  to  American  jurisprudence, 
has  not  been  omitted. 

As  a  Judge,  Chancellor  Kent  was  indefatigable  in  his  labors, 
and  had  a  most  remarkable  facility  in  the  dispatch  of  busi- 
ness— ^proceeding  in  part,  no  doubt,  from  his  long  experience 
on  the  bench,  but  owing,  mainly,  to  the  character  of  his  mind; 
which,  although  inquiring  and  deliberative,  was  yet  very  ra- 
pid in  its  operations.  He  was  devoted,  heart  and  soul,  to  his 
profession ;  and,  unlike  some  judges,  did  not  consider  that  by 
getting  into  office,  he  had  no  further  acquirements  to  make, 
and  nothing  to  do  but  to  try  causes,  depending  upon  the  off- 
hand discussions  of  the  bar  for  understanding  them,  or' expect- 
ing to  decide  them   according  to  some  indefinite  notions  of 
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jostice ;  but,  in  the  midst  of  the  most  extensive  and  compli- 
cated details  of  business,  he  never  pretermitted  his  legal  stu- 
dies, and  also  found  time  for  much  general  reading,  and  for 
the  cultivation  of  eleganf  literature.    Such  a  man  could  not 
fail  to  become  a  consummate  jurist,  and  to  be  as  different 
from  an  ordinary  lawyer,  aa  elaborate  well  written  history  is, 
from  a  fugitive  chronicle.   -  The  monuments  of  Chancellor 
Kent's  judicial  labors  and  ability,  are  contained  in  the  Reports 
of  New  York,  and  especially  in  Johnson's  Chancery  Repents, 
which  are  understood  to  have  been  prepared  for  the  press,  en- 
tkrely  by  himself.    We  do  not  wish  by  this  observation,  to  be 
considered  as  insinuating  any  disparagement  of  his  decisions 
at  law,  or  shrinking  from  any  comparison  of  his  opinions  de- 
livered in  the  Supreme  Court,  with  those  of  the  other  judges ; 
though  we  make  no  such  invidious  attempt.    But,  his  pal- 
miest days,  were  those  when  he  occupied  the  Chancery  bench ; 
in  that  court,  he  stood  alone,  and  had  full  scope  for  his  genius 
and  learning ;  and  to  him  the  credit  is  certainly  due,  of  hav- 
ing laid  the  foundation  of  a  system  of  equity  jurisprudenoe, 
not  only  in  New  York,  but  throughout  the  United  States. 
The  cases  in  Johnson's  Chancery   Reports  are,  in  the  first 
place,  all  reasoned  out  upon  principle,  and  then,  all  the  au- 
thorities bearing  upon  the  points  made  in  them,  are  collected, 
examined,  and  applied ;  so  that,  each  case  forms  a  disserta- 
tion upon  that  branch  of  the  law  to  which  it  relates,  and  the 
whole  subject  is  exhausted.    The  Chancellor,  in  thus  drawing 
up  his  opinions,  seems  to  have  been  aware  of  the  crudity  and 
defects  of  a  system  of  laws,  as  understood  and  administered 
in  a  condition  of  society  where  there  had  not  been  very  much 
occasion  for  the  application  of  it,  before  that  time ;  and  with 
the  reliance  of  a  master  spirit  upon  the  ability  to  be  display- 
ed in  so  novel  and  important  an  enterprise,  to  have  endea- 
vored, that  his  court  should  lead  off  and  give  tone  to  the 
whole  country.     And,  most  unquestionably,  no  other  decisions 
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have  exerted  so  marked  an  influence  upon  the  legal  mind  of 
the  United  States,  or  are  so  universally  recognized  as  au- 
thority. He  came  into  the  judiciary  of  New  York  about  the 
beginning  of  the  present  century,  and  what  law  books  had 
New  York,  of  native  origin,  prior  to  Johnson's  Reports?  Kent 
&  Ratcliffe's  Revisal  of  the  Statutes  was  worth  all  the  rest. 
Let  ally  American  lawyer,  out  of  New  York,  turn  to  his  own 
library,  and  see  whether  he  is  without  a  copy  of  Johnson, 
and  whether  the  Reports  of  any  other  State  are  as  generally 
possessed  by  him.  Let  any  American  lawyer,  who  began 
practice  poor,  and  was  under  the  necessity  of  collecting  his 
books  from  time  to  time,  reflect  whether,  in  the  procurement 
of  an  equity  library,  he  did  not,  with  the  exception  of  a  few 
elementary  treatises,  (all  then  English  productions,)  iftake  it 
a  point  to  supply  himself  in  the  fu^t  instance  with  Johnson's 
Chancery  Reports.  What  student  of  equity  has  not  found 
oooaaion,  upon  meeting  with  a  principle  barely  stated,  or  al- 
luded to,  in  the  English  books,  to  refer  to  Johnson's  Chancery 
Reports,  in  order  to  see  that  principle  discussed  at  large, 
and  fully  explained?  And,  finally,  let  him  look  at  the  Re- 
ports of  the  different  States,  and  of  the  United  States,  and 
say,  whether  any  other  American  decisions  are  as  generally 
quoted  with  approbation,  and  relied  upon,  as  those  of  Chan- 
cellor Kent. 

Upon  the  whole,  we  consider  Chancellor  Kent  as  being  one 
of  the  great  lights  and  benefactors  of  this  continent;  the  exam- 
ple of  whose  character  and  private  life  is  as  precious  as  his 
pobUc  services  are  important.  He  has  left  an  illustrious  name, 
which  wUl  go  down  to  posterity  in  association  with  those  of 
Story,  of  Hardwicke,  and  of  Eldon. 

It  is  therefore.  Resolved — 

Ist.  That  we  deeply  regret  the  death  of  Chancellor  Kent, 
and  hold  him  in  cherished  remembrance. 

3nd.  That  in  commemoration  of  his  lamented  death,  and  as 
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a  testimony  of  our  respect  for  his  many  virtues,  we  will  wear 
the  usual  badge  of  mourning  for  thirty  days. 

3rd.  That  the  Supreme  Court  of  Tennessee,  now  in  session, 
be  requested  to  spread  the  foregoing  preamble  and  these  reso- 
lutions on  the  records  of  the  court;  and  to  co-operate  with  the 
bar,  in  carrying  the  resolutions  into  ejffect. 

4th.  That  the  Reporter  for  the  State  be  requested  to  prefix 
the  foregoing  preamble  and  resolutions  to  the  next  volume  of 
the  Reports  of  the  Decisions  of  the  Supreme  Court  of  Errors 
and  Appeals  for  the  State  of  Tennessee. 

5tfa.  That  the  preamble  and  resolutions  be  published  in  the 
newspapers  of  this  place,  and  a  copy  of  them  forwarded  to 
the  Honor^le  Wm.  Kent,  son  of  the  Chancellor,  accompanied 
by  a  letter  of  condolence  jQrom  the  committee,  in  the  name  of 
the  court  and  bar. 

THOMAS  WASHINGTON,    . 

EDWIN  H.  EWING, 

R.  J.  MEIGS, 

JOHN  J.  WHITE, 

F.  B.  FOGG. 
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GEORGE  W.  CAMPBELL. 

At  a  meeting  of  the  members  of  the  Nashville  bar,  con- 
vened  on  occasion  of  the  death  of  the  Hon.  Georgb  W.  Camp- 
bell, <m  the  19th  day  of  Februaiy,  1848,  the  Hon.  Wm.  K. 
Tomer  was  called  to  preside  as  Chairman,  Jameis  Whitw<mh, 
Esq.,  was  appointed  Secretary  and  Thomas  Washington,  Esq., 
was  appointed  a  committee  to  draft  a  preamble  and  resolu- 
tions— ^when  the  following  were  reported,  and  unanimously 
adopted: — 

Death  has  selected  another  victim  from  our  fraternity.  But 
a  few  days  since,  we  were  called  upon  to  pay  the  last  sad 
tribute  of  respect,  to  one  of  the  youngest  of  our  professional 
brethren;  and  now,  we  are  assembled  to  perform  the  same  of- 
fice, in  relation  to  the  oldest.  Such  instances,  occurring  in 
such  quick  succession,  and  applying  equally  to  ardent  and  as- 
piring youth,  and  to  waning  and  honored  age,  ought  most  sol- 
emnly to  admonish  us,  ''what  shadows  we  are,  and  what  shad- 
ows we  pursue." 

Gveorge  W.  Campbell,  whose  mortal  remains  we  this  day 
accompany  to  the  tomb,  deserves  from  his  surviving  brethren, 
more  than  a  passing  notice — ^more  than  a  mere  undistinguish- 
ing,  customary  tribute  of  respect.  His  example,  carefully 
studied,  is  fiill  of  encouragement  to  those  whom  he  has  left 
behind  and  was  highly  creditable  to  himself.  His  early  strug- 
gles with  poverty,  in  the  acquirement  of  an  education — ^his 
resort  to  school-teaching,  in  order  to  supply  himself  with  the 
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means  of  completing  his  collegiate  course — and  his  indomita- 
ble perseverance  in  whatever  he  undertook,  until  honor  and 
success  finally  crowned  his  efforts — clearly  demonstrate,  that 
he  possessed  an  inherent  energy  of  mind  and  character,  which 
belongs  to  but  few  men. 

He  was  born  in  Scotland,  in  the  shire  of  Sutherland,  on  the 
9th  day  of  February,  1769,  of  highly  respectable  parentage. 
In  the  year  1772,  his  father,  Dr.  Archibald  Campbell,  em- 
igrated to  the  State  of  North  Carolina;  when  his  son  George, 
who  was  the  youngest  of  a  numerous  family  of  children,  was 
but  three  years  old^    He  had  the  misfortune  to  lose  his  father, 
in  early  childhood,  but  at  what  precise  period,  we  are  not  in- 
fomed;  and  from  that  time  forth,  until  he  left  the  parental 
roof,  his  nurture  devolved  exclusively  upon  his  mother,  who 
(as  stated  to  the  writer  by  the  late  Col.  Wm.  Polk,  who  knew 
her  well)  was  an  active,  intelligent,  pious,  and  efficient  woman. 
Her  means,  however,  were  inadequate  to  the  completion  of 
her  son's  education;  and  hence,  he  was  (hrown  upon  hia  own 
resources  when  a  mere  youth — at  that  particular  age,  when 
many  are  apt  to  be  inflated  with  the  proficiency  which  they 
have  already  made,  and  to  engage  prematurely  in  .the  study 
of  a  profession,  without  the  requisite  qualifications.    But,  not 
BO,  with  our  deceased  brother;  he  was  well  aware  of  the  ne- 
cessity of  laying  a  good  foundation,  and  in  order  to  do  so, 
betook  himself,  as  a  temporary  expedient,  to  the  occupation 
of  teaching  school;  cheered  on  the  while,  in  his  humble  and 
quiet  duties  by  the  prospect  of  that  future  eminence  upon 
which  he  had  set  his  hopes,  and  which  he  was  determined  to 
attain.    In  the  intervals  of  school,  he  was  in    the  habit  of 
assisting  his  mother,  upon  her  little  farm,  at  the  labors  of  the 
plough;  the  older  children,  having  either  died,  or  settled  off  to 
themselves.    The  prevailing  wish    of  the  good  and  pious 
mother's  heart,  was,  to  devote  her  youngest  son  to  the  service 
of  God,  as  a  minister  in  the  Presbyterian  Church.     A  youth, 
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endowed  as  Mr.  Campbell  was,  with  tne  elements  of  high  and 
honorable  distinction — surrounded  by  adversity,  yet  capable 
of  overcoming  it,  and  generously  striving  to  do  so — constantly 
feeling  the  promptings  and  the  aspirations  of  a  noble  ambition;, 
which,  for  want  of  sympathy,  had  to  be  confined  to  the  limits 
of  his  own  breast — ^with  the  love  of  an  aged  mother,  who  had 
sunk  to  the  tomb  in  the  midst  of  her  last  earthly  trials,  borne 
for  his  sake,  fresh  upon  his  memory — ^was  certainly  a  very 
interesting  object  of  contemplation,  to  a  discerning  and  be* 
nevolent  mind.  But,  probably,  the  patrons  of  Mr.  Campbell 
as  a  schoolmaster,  in  the  mountains  of  North  Carolina,  at 
that  day,  were  as  little  aware  of  his  merits,  as  the  old  country 
"woman,  spoken  of  in  history,  was,  of  the  character  of  her 
guest,  when  Alfred  the  Great  took  refuge  in  her  cottage,  and 
she  set  him  to'  minding  her  cakes  that  were  baking  before  the 
fire,  until  she  herself  could  attend  to  some  other  menial  em* 
ployment. 

Mr.  Campbell  was  graduated  at  Princeton  college,  with  a 
numerous  class,  in  the  year  1794;  and  to  him  was  awarded 
the  third  honor,  among  the  graduates.  He  was  there  but  one 
year;  and  in  consideration  that  his  fimds  were  very  limited,, 
waa  suffered  to  enter  the  junior  and  senior  classes  at  the  same 
time;  and  to  carry  on  the  studies  prescribed  for  both,  at  once; 
in  order  to  do  which,  he  devoted  sixteen  hours  per  day  to  his 
duties;  and  sometimes  more.  In  after  life,  he  dwelt  upon  this 
achievement  with  peculiar  satisfaction.  He  was  then  twenty- 
five  years  old;  and  immediately  afterwards,  he  commenced  the 
study  of  law,  at  Trenton,  in  New  Jersey,  teaching  a  school  at 
tlie  same  time,  for  the  purpose  of  defraying  his  expenses.  He 
completed  the  study  of  law  in  North  Carolina,  where  he  barely 
began  practice.  He  then  removed  to,  and  settled  in  Knoxville, 
East  Tennessee,  which  was  then  the  seat  of  government,  as 
well  as  the  centre  of  population.  From  the  commencement 
of  his  professional  career,  Mr.  Campbell  took  rank  with  the 
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beBt  lawyers  which  Tennessee  afforded — ^with  Whiteside, 
White,  and  Overton — and  maintained  it,  as  long  as  he  con- 
tinned  at  the  b£u*.  Before  he  finally  left  the  bar,  there  were 
many  distinguished  accessions  to  its  members;  but,  he  was 
always  considered  as  belonging  to  the  first  rank,  while  he 
held  himself  out  for  practice. 

At  the  time  of  his  settlement  in  Tennessee,  the  land  titles 
of  the  country  were  in  great  confusion,  owing  to  our  peculiar 
system  of  land  laws;  and  there  was  an  inunense  amount  of 
litigation,  arising  from  that  source,  which  proved  very  pro- 
fitable to  the  profession.  A  great  portion  of  the  StQ^te  was 
still  inhabited  by  the  Indian  tribes,  and  was  subject  to  their 
title;  which,  after  being  extinguished,  brought  other  lands 
under  the  operation  of  the  same  defective  system  of  laws 
ahready  alluded  to,  for  appropriation.  This  finhfiil  source  of 
litigation,  was  of  long  continuance;  indeed,  it  may  be  said  to 
have  lasted  throughout  the  whole  of  Mr.  CampbelPs  forensic 
career.  Lawyers,  of  course,  will  devote  the  most  of  their  at- 
tention to  those  branches  of  the  law,  that  are  most  in  requisi- 
tion where  they  practice.  And,  it  is  an  undoubted  fact,  that 
lawyers  are  formed,  and  their  qualifications  and  attainments 
are  to  be  estimated,  by  the  state  of  the  science  of  jurispru- 
dence under  which  they  have  been  professionally  trained — ^by 
the  more  or  less  enlighteqed  mode,  in  which  they  have  been 
accustomed  to  see  justice  and  right  administered  between  man 
and  man — ^by  the  nature  and  character  of  the  questions,  in  the 
litigation  of  which,  they  have  been  generally  concerned — and 
by  the  business  and  relations  of  society,  as  affecting  the  prac- 
tice of  law,  in  which  they  have  gained  their  experience.  If 
these  positions  are  true,  the  learning  of  our  early  lawyers 
must  have  been  mostly  confined  to  the  land  laws  of  Tennes- 
see; and  to  such  principles  as  incidentally  related  to  trials  in 
the  action  of  ejectment.  We  do  not  say,  that  that  was  the 
vjhoU  extent  of  their  learning;  because  we  know,  that  there 
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unis  much  litigation  arifling  out  of  otiber  relations  ani<mg  oar 
dtizens,  although  our  community  was  then  in  an  infant  con- 
dition.   By  these  land  laws,  we  do  not  mean  simply,  the  laws 
applicable  to  tiie  tenure  and  transmission  of  real  estate,  as 
between  one  person  and  another;  but  the  laws  relative  to  llie 
acquisition  of  title,  from  the  State,  to  wild  lands,  which  were 
until  recently  before  uninhabited — ^to  the  manner  of  entering 
and  appropriating  those  lands,  as  the  first  process  in  the 
derivalion  of  title — ^to  the  numberless  interferences  among 
different  enterers  of  the  same  land,  which  vvere  unavoidable 
under  the  system  that  prevailed — and  to  the  ruleswof  constru- 
ing entries,  surveys,  and  grants,  made  under  every  possible 
variety  of  circumtstances,  not  expressly  provided  for  by  statute, 
which  were  ultimately  adopted.    Those  laws,  from  their  very 
nature,  were  calculated  to  die  out,  and  be  forgotten,  as  soon 
as  they  had  performed  their  office,  of  securing  Ihe  first  takers 
of  land  from  the  State,  in  their  titles  and  possession.    It  was 
the  good  or  ill  fortune  of  Mr.  Gampbell  and  his  contempora- 
ries at  the  bar,  to  fall  upon  such  times,  as  gave  a  particular 
directimi  to  their  legal  studies;  and  confined  their  researches, 
in  a  considerable  degree,  to  the  meaning  and  effect  of  laws 
that  in  their  character  were  both  local  and  temporary.    We 
do  not  intend  by  these  remarks  any  disparagement  of  our 
brethren  of  that  day.    We  know  that  there  were  among  them, 
many  men,  eminent  for  their  talents  and  knowledge;  and  very 
deservedly  so,  Mr.  Campbell  included.    What  we,  peiiiaps,  in 
the  ^ndsdom  of  our  own  conceit,  may  choose  to  consider  as 
bring  of  very  little  importance,  because  we  have  no  use  for  it; 
with  them,  was  an  all-engrossing  olgect  of  pursuit,  for  tiie 
opposite  reason.    If  they  could  have  survived  their  day  and 
generation,  or  if  their  destiny  had  been  cast  further  ahead  in 
point  of  time;  they  would,  no  doubt,  have  been  fully  equal  to 
the  most  pn^cient,  in  other  departments  of  the  law.    In  say- 
ing, therefore,  what  we  have,  in  relation  to  them;  we  have 
3 — ^Vol.  viii. 
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said  no  more,  then  we  should  be  prepared  to  say,  of  Lord 
Coke,  for  example, — ^that  great  oracle  of  the  ancient  Conuton 
Law, — ^with  respect  to  his  knowledge  of  the  modem  lawr-H>r, 
of  many  of  the  most  celebrated  lawyers,  both  of  England  and 
the  United  States,  in  reference  to  their  attainments  in  black^ 
letter  lore.  But,  so  much  as  we  have  said,  and  with  the  above 
qualifications,  we  deemed  necessary  to  a  trUe  and  perfect  de- 
lineation of  Mr.  Campbell's  professional  character. 

He  showed  an  early  inclination  for  political  life;  and  in  1808, 
was  elected  a  member  of  Congress,  from  the  Knoxville  dis- 
trict. This^  however,  did  not  terminate  his  practice  at  the  bar; 
but,  the  Superior  Courts  were  then  held  but  at  three  places  in 
the  State,  and  were  so  arranged  as  to  the  time  of  their  ses- 
sions as  generally  to  admit  of  his  attendance.  After  his  en- 
trance into  Congress,  he  was  also  commonly  retained  in  all 
cases  which  went  up  to  the  Supreme  Court  of  the  United 
States  from  Tennessee;  and  many  of  his  arguments,  as  report- 
ed among  the  decisions  of  that  court,  are  to  be  seen.  In  the 
House  of  Representatives,  during  Mr.  Jefferson's  administra- 
tion, he  held  a  high  rank,  both  as  a  debater  and  as  chairman 
of  the  committees  of  Ways  and  Means,  and  of  Foreign  Rela- 
tions, and  came  to  be  regarded  as  a  leader  in  that  body.  He 
was  not  what  is  termed  a  ready  debater,  and  did  not  often 
speak  upon  any  important  question,  except  in  reply,  without 
previous  preparation.  It  was  not  the  habit  of  his  mind,  to 
form  opinions  on  any  sulgect  unadvisedly,  or  without  reflec- 
tion; and  he  was  equally  cautious  in  the  expression  of  them, 
until  they  were  matured;  and  then,  he  wius  perfectiy  firm  and 
immoveable  in  the  maintenance  of  them.  His  speeches,  and 
the  reports  which  emanated  from  him  as  chairman  of  the  com- 
mittees referred  to,  (all  of  which  are  still  extant)  are  charac- 
terised by  great  ability  and  research;  and  although  in  the  form- 
er,  he  makes  no  pretension  to  rhetorical  display,  nor  in  the 
latter,  to  what  is  caHedJine  writings  yet,  they  are  by  no  means 
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defieient  in  good  taate,  and  correct  scholarship.  In  his  poli- 
tics, he  was  a  Republican,  of  the  Jeffersonian  school;  and  it  is 
believed,  a  uniform,  honest,  and  consistent  one.  While  a 
member  of  the  House  of  Representatives,  be  lHt>ught  to  the 
support  of  Mr.  Jeflferson's  administration,  all  the  aid  that 
could  be  derived  from  excellent  natural  talents,  highly  culti- 
vated, and  from  habits  of  induslay  and  application  to  busi- 
ness, that  were  unsurpassed;  which,  united  with  a  sincere  and 
jnticious  devotion  to  his  party,  made  him  one  of  the  most 
reliable  men,  perhaps,  in  that  branch  of  Congress. 

In  the  antunm  of  1809,  Mr.  Campbell  was  elected  by  the 
legislature  of  Tennessee,  as  one  of  the  Judges  of  the  Supreme 
Court  of  Errors  and  Appeals.  Qis  acceptance  of  this  office, 
as  it  involved  an  abandonment  of  political  life,  for  which  he 
had  a  decided  partiality,  and  in  which  he  had  acquired  great 
distinction;  was  a  matter  of  some  surprise  to  his  friends,  at  the 
time.  But  the  truth  is,  that  at  that  veiy  session  of  the  legisla- 
ture, the  judiciary  system  was  changed;  the  Superior  Court 
being  abolished,  and  the  Supreme  Court  of  Errors  and  Appeals 
established  in  its  stead.  This  change  was  effected  chiefly 
through  the  instrumentality  of  Col.  Thomas  H.  Benton;  who 
found  it  practicable  to  bring  it  about,  provided  Mr.  Campbell 
and  Hugh  L.  White,  Esq.,  would  become  the  Judges  of  the 
proposed  Supreme  Court.  Mr.  Campbell's  views  of  his  duty 
to  the  State,  to  which  he  felt  himself  under  strong  obligations, 
for  the  oonfidence  already  reposed  in  him,  were,  that  he  ought 
to  serve  it  in  any  station  to  which  he  might  be  called,  if  he 
was  not  thereby  degraded.  He  also  contemplated  a  removal  to 
this  part  of  the  State,  where  the  greatest  portion  of  his  prop- 
erty was  situated,  and  required  his  attention.  Accordingly, 
he  accepted  the  office,  and  settled  in  Nash>'ille,  in  the  course 
of  the  next  year — 1810.  He  remained  on  the  bench  but  a 
short  time,  about  two  years-.  It  is  not  to  be  supposed  by  those 
•who  have  any  knowledge  of  such  matters,  that  in  so  brief  a 
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term  of  service,  he  could  have  built  up  for  himself,  a  judicial 
character  of  very  great  eminence;  but,  we  have  been  informed 
by  those  who  were  then  at  the  bar,  that  he  was  very  patient 
under  discussion,  and  that  his  discharge  of  duty  was  marked 
by  the  same  untiring  diligence,  and  the  same  strong  views  of 
the  subjects  that  were  presented  to  his  consideration,  which 
had  distinguished  him  in  every  other  sphere.  So  far  as  any  of 
his  decisions  have  come  under  our  notice,  as  preserved  in 
the  reports,  we  consider  them  as  being  ftdly  equal  to  any  of 
that  day;  and,  if  it  would  not  be  invidious,  we  might  say  much 
in  their  praise.  It  would  not  be  a  fair  test,  perhaps,  to  com- 
pare the  decisions  of  that  period,  with  the  more  recent  ones  of 
the  same  court;  the  system  of  reporting  is  now  very  much  im- 
proved, and  the  nature  of  the  questions  which  now  come  up 
for  a4Judication,  is  altogether  different;  which  necessarily 
would  be  the  case,  by  the  settlement  of  so  many  principles  in 
the  meantime,  as  well  as  by  the  changes  Which  have  interven- 
ed in  the  business  of  society.  Nor  should  we  be  doing  Justice 
to  Mr.  Campbell,  by  offering  an  opinion  as  to  what  he  would 
have  become,  by  longer  experience,  in  a  station  which  he  oc- 
cupied but  two  years,  and  which  his  ambition  certainly  nev^ 
courted.  It  was  as  a  statesman  chiefly,  that  he  sought  dis- 
tinction, and  the  measure  of  his  fame,  ought  to  be  determined^ 
in  reference  to  his  political  life;  and  not  by  some  standard  of 
extraordinary  juridical  attainments  seldom  reached,  and  never, 
perhaps,  except  by  those  whose  attention  has  not  been  divided 
between  different  pursuits. 

In  1811,  Mr.  Campbell  was  elected  to  the  Senate  of  the  Uni- 
ted States,  and  resigned  his  seat  upon  the  bench.  He  went 
into  the  Senate,  with  the  advantage  of  the  high  reputation 
which  he  had  previously  acquired  as  a  member  of  the  other 
house;  was  made  chairman  of  the  Committee  on  Military  Af« 
fhirs,  and  in  that  capacity,  reported  the  bill  recommending  a 
declaration  of  war  against  Great  Britain.    He,  of  course,  sup- 
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ported  the  war  in  debate,  and  with  an  abUity  equal  to  that 
iriiidi  was  displayed  in  opposition  to  the  measure.  Mr.  Mad* 
isoa  was  then  Flresident,  and  Mr.  Campbell  became  one  of  the 
ehief  pUlars  of  his  administration;  maintaining  in  Ihe  Senate, 
a  rank  among  the  first  men  in  that  body.  Before  the  expira- 
tion of  the  term  for  which  he  had  been  electedt  he  was  appoint- 
ed Secretaiy  of  the  Treasnry .  The  war  had  then  been  in  op- 
eration for  some  time,  the  finances  of  the  country  were  vety 
low,  and  the  credit  of  the  govemment  was  much  reduced.  In 
addition  to  this,  the  currency,  then  consisting  entirely  of  the 
issues  of  State  banks,  was  very  mudi  deranged,  and  foreign 
commerce  was  almost  destroyed.  Mr,  Campbell  was  now 
tiirown  into  a  new  position;  at  all  tutnes  a  difficult  one,  but  at 
this  time,  peculiarly  so.  Mr.  Gallatin,  his  predecessor,  whose 
dpll  as  a  public  financier  has  never  been  surpassed,  if  ever 
equalled,  is  known  to  have  been  opposed  to  the  declaration  of 
war,  on  account  of  the  9ta)e  of  the  Tre^asury,  and  the  limited 
financial  resources  of  the  country.  He  had  left  this  depart- 
ment, and  gone  to  Ghent  as  a  commissioner  for  the  purpose  (o€ 
negotiating  a  peace;  in  great  purturbation  of  mind  as  to  the 
fiDther  prosecution  of  the  war,  by  reason  of  the  eidbaustion  of  the 
means  for  carrying  it  on.  These  facts  are  here  mentioned,  be- 
cause some  illiberal  partisans,  opposed  to  the  war,  and  as  reck- 
less perhaps  as  they  were  ignorant,  are  known  to  have  assert- 
ed, that  Mr.  Campbell's  essay  in  this  department,  was  a  fitil- 
ure;  and  that  he  was  ccmipelledto  retire  jfrom  it,  on  account  of 
incompetency.  No  such  complaint,  however,  was  made  by 
Mr.  Madison,  er  by  those  who  pretended  to  have  any  knowl- 
edge, in  detail,  of  the  affairs  of  the  Treasury,  or  in  any  6Ui- 
er  authoritative  form.  Of  course,  we  have  not  such  informa- 
tion of  the  condition  of  the  office  when  Mr.  Campbell  was  in- 
ducted into  it,  or  cf  his  transactions  in  it,  as  would  enable  us 
to  enter  into  an  elaborate  vindication  of  him  against  the 
aharge  referred  to,  by  an  exhibition  of  facts;  nor  could  such  a 
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thing  be  reasonably  expected  of  us  on  the  present  occasion. 
Bat,  it  is  undeniable,  that  no  man  ever  assumed  upon  himself 
that  office,  surrounded  by  more  embanrassments,  or  having 
greater  difficulties  to  encounter;  and  whatever  may  have  been 
hifl  talents,  it  is  not  to  be  supposed,  from  his  previous  course 
of  life,  and  his  residence  altogether  in  the  interior,  that  he 
could  have  possessed  eminent  practical  qualifications  from  the 
beginning — ^unless  it  can  be  shown,  that  some  mien  are  great 
financiers  by  intoition.  But,  is  it  no  proof  of  Mr.  Campbell's 
merit,  or  of  his  possessing  the  habits,  and  the  elements,  ne- 
cessary to  fit  him  for  that  department;  that  such  a  man  as  Mr. 
Madison,  should  have  selected  him  for  it,  and  that  such  a  body 
as  the  Senate  then  was,  should  have  placed  him  in  it,  at  such 
a  time?  We  know  that  Mr.  Campbell  himself,  felt  the  full 
weight  of  the  responsibility  which  he  was  about  to  incur,  in 
accepting  the  office;  that  he  did  not  underrate  the  arduousness 
of  the  duties  which  he  would  have  to  perform;  and  that  he  de- 
voted himself  to  the  business  that  devolved  on  him,  and  to 
the  attainment  of  the  requisite  qualifications;  with  an  assiduity 
that  has  never  been  exceeded,  but  seldom  witnessed,  and  whidh 
but  few  are  capable  of— in  short,  that  the  intensity  and  dura- 
tion of  his  labors  so  undermined  his  health,  that  he  was 
compelled  to  resign  from  that  cause,  and  to  the  great  regret  of 
the  administration. 

Those  were  times  of  high  party  excitement,  and  it  is  not  to 
be  wondered  at  that  the  general  charge  of  incapacily — so  easi- 
ly made,  and  impossible  to  be  refuted  but  by  the  most  trium- 
phant success — certainly  not  by  charitable  allowance — should 
be  brought  against  a  man  occupying  a  most  responsible  sta- 
tion, at  a  period  when  the  government  was  encompassed  by 
difficulties.  And  this  too,  without  regard  to  the  magnitude  of 
those  difficulties,  or  to  any  agency  which  he  may  or  may  not 
have  had  in  producing  them,  or  to  the  means  at  his  conunand 
for  overcoming  them.    If  a  fortunate  change,  however,  in  the 
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poliey,  or  circuBiBtaiices  of  the  ooimtry,  should  enable  his  soe^ 
cesflor  in  office,  to  surmoimt  Ihose  diffieollies,  that,  according 
to  the  partiality  and  ixgustiee  of  party  war&re,  is  looked  upon 
as  conclusive  proof,  that  the  first  incumbent  was  deficient  in 
qualifications.  But,  that  crisis  in  public  affidrs  has  been  pass- 
ed, and  other  times  have  succeeded,  and  various  other  men 
have  since  been  at  the  head  of  the  Treasury  department. — 
Now,  without  denying  to  Mr.  Dallas  veiy  great  talents — and 
conceding  to  him  the  merit  of  very  important  services — and 
also,  the  glory  that  usually  attends  success — and,  without  un-» 
dotakbg  invidiously  to  discriminate  between  the  different  |ier* 
SOBS  who  have  succeeded  him — we  simply  ask  of  our  readers, 
in  common  justice  to  Mr.  Campbell,  to  trace  back  that  line  of 
succession,  and  to  settle  the  question  in  their  own  minds,  can** 
didly,  as  to  whether  his  qualifications  were  not  at  least  equal 
to  those  of  a  minority  of  them? — and  also,  as  to  whether  any 
of  them  had  as  great  andT  insuperable  difficulties  to  contend 
with? — and  finally,  so  far  as  they  themselves  may  have  giveq 
cmrency  to  this  charge,  whether  they  have  not  just  caught  it  up 
fiom  others,  and  repeated  it,  without  caring  to  examine  wheth- 
er it  was  true  or  false,  in  sheer  ignorance  and  malice?  For 
ourselves,  we  are  fi*ee  to  admit,  from  an  intimate  knowledge 
of  the  character  of  Mr.  Campbell's  mind,  and  habits — ^his  cau- 
tions disposition — ^his  abhorrence  of  rashness  andinnovation'^ 
that  he  was  not  very  fertile  in  expedients,  and  probably  could 
not,  or  would  not,  have  originated  bold  and  dashing  schemes 
of  finance,  calculated  to  meet  a  desperate  emergency.  But,  at 
the  same  time,  we  insist,  that  a  safer  man  in  husbanding  the 
resources  of  the  government — or  a  more  prudent  one  in  the 
application  of  them— or  a  more  judicious  one  as  to  estimates 
and  expenditures—or  one  having  at  all  times  a  more  thorough 
comprehension  of  the  actual  state  of  the  revenue,  and  of  the 
tendency  of  measures  to  increase  or  diminish  it — or  one  sur- 
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pasaing  him  in  diligence,  fidelity,  regularity  and  offidal  roatiAe 
— could  not  have  been  selected. 

After  the  expiration  of  the  term  for  which  Mr.  Campbell 
was  oi^inally  elected  to  the  Senate,  before  he  entered  the  Trea- 
sury department,  had  expired,  he  was  re-elected.    Upon  Mr. 
Monroe's  accession  to  the  Plresidency,  he  offered  him  the  Sec- 
retajryship  of  War;  which  he  declined.    When  brought  into 
the  Senate  under  the  administration  of  Mr.  Monroe,  he  became 
a  zealous  supporter  of  it,  and  maintained  his  former  rank  in 
this  great  council  of  sovereign  States.    By  Mr.  Monroe,  he 
was  appointed  minister  resident  near  the  Court  of  St,  Peters- 
burg; and  in  the  year  1818,  left  the  United  States  on  that  mis- 
sion.   He  was  absent  about  three  years,  and  returned  in  1821 . 
Our  relations  with  Russia  at  that  time,  were  of  the  most  am- 
icable kind,  and  there  was  no  pending  negotiation  between  the 
two  governments;  so  that  Mr.  Campbell  had  no  opportunity 
fortiie  display  of  any  diplomatic  talents  which  he  may  have 
possessed.    But,  he  fully  answered,  as  our  representative  in 
Russia,  the  purpose  for  which  such  missions  are  instituted  un- 
der the  law  of  nations;  namely,  the  cultivation  of  friendly  sen- 
timents on  the  part  of  that  government,  towards  our  own — the 
guarding  againbt  the  infraction  of  existing  treaties — the  pro- 
tection and  extension  of  commercial  intercourse — ^the  keeping 
of  our  oMm  government  duly  informed  of  every  thing  touching 
our  relations  vtrlth  that  country,  &c.    Foreign  governments 
feel  themselves  complimented,  in  proportion  to  the  dignity  and 
respectability  at  home,  of  diplomatic  agents  that  are  sent  to 
reside  near  them;  and  from  the  non-existence  of  hereditary 
rank  in  the  United  States,  and  greater  publicity  of  our  politi- 
cal proceedings,  those  governments  are  much  better  informed 
as  to  who  our  prominent  and  influential  men  are,  and  as  to 
^at  they  are  distinguished  for,  than  we  are,  in  relation  to 
theirs.    In  this  country,  every  man  hiys  to  win  his  way  to  em- 
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iaence;  and  in  doing  so,  diciplays  to  the  world  what  he  is,  and 
in  what  estimation  he  ought  to  be  held,  and  how  he  is  actually 
regarded  by  his  fellow  men.  Bat,  in  Europe,  the  breath,  or 
the  sign-mannal  of  a  monarch — or  some  remote  ancestor, 
whose  exploits,  or  whose  progeny,  we  never  hear  of-— makes 
their  public  functionaries;  and  we  have  to  receive  them,  when 
they  are  sent  to  us,  not  for  what  we  know  them  to  be,  nor 
tor  what  they  really  are,  but*  upon  the  credit  of  seals  and 
parchment  alone;  when,  in  all  probability,  they  may  be  as  tru- 
ly insignificant  at  home,  and  as  destitute  of  any  merit  of  their 
own,  as  one  of  our  most  groveling  and  despicable  party  hacks, 
whose  base  subserviency  to  the  powers  that  be,  has  gained  for 
him  an  office  of  honor  and  emolument.  Russia,  is  what  is 
called,  in  reference  to  her  relative  rank  among  nations,  a  first 
rate  power.  Mr*  Monroe  acted  wisely  therefore,  in  sending 
as  a  minister  to  representus  there,  one  of  our  most  distinguish- 
ed citizens,  in  the  person  of'  Mr.  Campbell;  who,  by  the  eleva- 
tiim  of  hk  character — the  prudence  of  his  demeanor,  at  once 
eonrteooa  and  oircumspect — his  habits  of  close  applicatioii 
to  business — his  extensive  knowledge  of  public  affairs — ^the 
laige  Ahare  of  confidence  reposed  in  him  by  his  own  coun- 
try, SB  evinced  by  the  various  important  stations  wbich  he  had 
oeeapied — possessed  .every  quality  calculated  to  recommend 
him  to  the  Russian  court,  and  to  sustain  the  honor,  of  our  gov- 
ernment and  advance  its  interests  abroad. 

*  *  *  *  *         •  *  * 

After  Mr.  Gampbdl's  return  iGrom  Russia,  his  private  af- 
fiura  having  fallen  into  some  disorder,  he  gave  his  attenticm 
principally  to  them,  and  occasionally  attended  the  courts, 
though  he  never  afterwards  held  himself  out  for  general  prac- 
tice. He  was  finequently  employed  to  argue  particular  causes, 
of  importance;  and  in  doing  so,  notwithstanding  he  had  been 
so  much  absent  from  the  bar,  gave  a  most  forcible  illustratioii, 
not  oaiy.of  the  high  character  of  his  mind,  but  of  the  value  of 
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his  early  habits  of  study  and  method.  The  nature  of  ourjurb* 
prudence,  or  rather,  of  the  questions  litigated,  had  changed 
considerably  since  he  had  been  in  full  practice;  and  it  Was 
not  therefore  to  be  supposed,  that  he  could  exhibit  the  same 
readiness  and  tact,  and  the  same  familiarity  with  recent  pre- 
cedents,  as  thosf  who  had  been  unremittingly  in  the  harness. 
But,  his  power  of  investigation,  which  was  a  distinguishing 
trait  of  his  mind,  never  failed  to  enable  him  to  master  his  sub- 
ject.   We  have  heard  him  make  many  speeches  at  the  bar, 
and  can  truly  say,  that  we  always  listened  to  him  widi  great 
satisfaction,  because  we  felt  confident,  firom  a  knowledge  of 
his  former  efforts,  that  he  was  ftdly  prepared,  that  he  would 
elucidate  his  subject,  and  that  we  should  be  edified.    As  an 
instance  of  his  diligent  and  laborious  preparation,  we  will 
here  state,  that  we  have  seen  in  his  possession,  full  notes  of 
his  arguments,  and  of  the  testimony,  in  causes  tliat  had  been 
tried  more  than  thirty  years  before;  and  that  it  was  his  habit 
to  preserve  such  t^gs,  for  future  reference.    He  was  no 
orator,  nor  did  he  assume  to  be;  but,  he  was  by  no  means  a 
disagreeable  speaker,  to  an  intelligent  audience;  as  no  well 
educated,  and  well  informed  man,  possessing  the  pdwer  of 
discrimination  and  logical  induction  in  a  high  degree,  hardly 
ever  is.    His  elocution  was  not  good,  he  wanted  fluency  and 
eUse;  it  was  also  peculiar,  which  was  apt  to  draw  the  atten- 
tion of  a  stranger,  firom  his  matter  to  his  manner;  but  his  style 
was  chaste  and  correct,  though  not  brilliant,  or  particularly 
forcible.    His  greatest  defect,  was  in  his  emphasis,  which  was 
often  misplaced,  and  in  his  gesture,  which  was  stiff*,  and  not 
always  appropriate.    He  was,  however,  when  pressed  in  de- 
bate, and  the  subject  was  one  that  interested  him,  capable  of 
high  excitement;  and  then,  he  spoke  with  much  more  anima- 
tion and  fervor,  but  never  rose  to  the  standard  of  real  elo- 
quence. 
In  the  year  1825,  a  committee  of  the  Nashville  bar  memo- 
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rialixed  Congress,  upon  the  subject  of  the  necessity  whiefa 
then  existed,  in  consequence  of  the  ill  health  of  Judge  Todd, 
of  creating  two  additional  judicial  circuits;  and  recommended 
Mr.  Campbell,  in  conjunction  with  Messrs.  Brown  and  Crabb, 
as  being  either  of  them  a  fit  person,  for  the  appointment  of 
associate  Justice  of  the  Supreme  Court  of  the  United  States, 
in  case  the  proposed  measure  should  be  carried  into  effect. — 
Such  a  law  as  the  memorial  contemplated,  was  not  passed, 
however,  until  the  year  1837;  and  llien,  the  appointments 
made  under  it,  were  otherwise  bestowed. 

In  the  year  1832,  Mr.  Campbell  was  appointed  a  commis- 
sioner under  the  treaty  with  France,  for  the  abjudication  of 
claims  onbehalf  of  American  citizens,  against  the  French  gov- 
ernment; on  account  of  spoliationii  conmiitted  on  our  com- 
merce, under  the  operation  of  the  Berlin  and  Milan  decrees. 
This  appointment,  he  did  not  consider  a  political  one,  nor 
was  it  so,  in  point  of  fSeu^t;  but,  it  being  respectable,  and  the 
oompensation  attached  to  it  sufiicient,  he  accepted  it,  in  or- 
der  to  be  more  conveniently  situated  to  his  children,  who 
were  then  at  school  at  the  Eastward.  In  this  station  also, 
Mr.  Campbell  was  the  same  man  of  labor  and  detail,  that  he 
had  shown  himself  to  be  in  every  other,  and  no  matter  how 
numerous,  or  how  voluminous,  the  documents  were,  that  came 
before  the  board,  he  perused  them  thoroughly,  and  digested 
and  comprehended  their  contents  ftiUy,  in  each  case,  before 
he  decided  it.  His  knowledge  of  law,  and  of  the  rules  of 
evidence,  and  of  the  political  transactfons  of  the  French 
government  out  of  which  these  claims  grew;  united  with  his 
sound  judgment,  his  firmness,  and  his  well  attempered  sense 
of  justice  and  liberality,  made  him  one  of  the  l>eBt  commis- 
sioners that  could  have  been  selected. 

Mr.  Campbell's  opinions  on  all  sulgects,  were  eminently 
conservative;  as,  indeed,  wa»  the  whole  cast  of  his  mind  and 
character.    He  was  addicted  to  extreme  caution  in  the  for- 
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mation  of  his  opinions,  and  in  eveiy  thing  else;  which  is  said 
to  be  peculiar  to  the  Scotch  nation.  His  excessive  caationy 
prodoced  in  him  a  habit  of  doubting;  which  led  many  to  sup- 
pose, that  he  was  always  behind  the  times,  or  that  he  per* 
versely  disagreed  with  other  people.  But,  he  had  a  great 
distrust  of  first  impressions,  and  no  respect  for  inconsiderate 
half-formed  opinions;  and  his  doubts,  and  objections,  wore 
thrown  out  continually,  for  the  purpose  of  eliciting  more  re- 
flection on  the  subject. — ^We  have  never  known  any  man, 
who  did  as  much  iigustice  to  his  own  capacity,  in  tiie  esti- 
mation of  common  observers,  by  falling  into  any  habit,  as 
Ifr.  Campbell  did  by  this  particular  one.  We  ourselves,  have 
siMuetimes  been  provoked  at  him,  for  his  hesitancy  in  admit- 
ting a  proposition,  and  hi^  disposition  further  to  elaborate  it, 
when  we  felt  convinced  that  he  already  understood  it  perfeetiy 
well.  It  was  a  proof  at  least,  of  a  settied  determination  to 
think  for  himself,  and  to  think  accurately;  and  he  certainly 
was  not  apt  to  receive  many  things,  that  were  matters  of  opin- 
ion, on  trust.  Superficial  men,  averse  to  labor  and  patient 
investigation,  whose  minds  were  not  accustomed  to  the  same 
severe  discipline  that  his  was, — who  take  the  most  of  what 
tiiey  assert  upon  the  credit  of  others,  and  rush  precipitately  to 
dmr  conclusions — would  entertain  the  idea,  and  perhaps  have 
sometimes  advanced  it,  that  Mr.  Campbell  was  dull  of  compre- 
hension. But  a  conclusive  proof  to  the  contrary,  is,  that  it 
was  absolutely  impossible  to  obtain  his  assent  to  an  unsound 
proposition,  upon  any  subject  witiiin  the  range  of  his  reflec- 
tions; and,  if  he  knew  nothing  of  the  subject,  he  would 
neither  admit  nor  deny,  but  simply  tell  you  that  he  was  on- 
oonvinced. — ^All  men,  who  have  had  much  intercourse  with 
him,  must  be  fully  aware  of  the  necessity  which  they  felt,  of 
circumspection  in  his  presence,  in  the  advancement  of  cmde, 
extravagant,  or  paradoxical  opinions.  And,  his  full  and 
comprehensive  legal  arguments,  and  speeches  in  Congress, 
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made  upon  a  great  variety  of  subjects,  and  under  all  curomn* 
stances,  are  a  complete  refutation  of  the  notion  alluded  to; 
lor,  in  fact,  he  was  more  remarkable  for  thorongh  compre- 
hension, than  for  any  thing  else:  it  was  always  what  he  aimed 
at,  and  was  the  very  object  of  his  'extensive  preparation.  It 
is  not  uncommon,  for  those  who  cannot  think  at  all,  or  who 
think  Imt  imperfectly,  and  are  always  ready  to  jump  to  tlmr 
conclusions;  to  persuade  themselves,  that  they  have  a  great 
fiuality  of  comprehension;  and  such  persons  are  never  back- 
ward in  ascribing  the  want  of  it,  to  those  whose  mental 
habits  are  different  from  their  own. 

Judgment,  was  the  distinguishing  faculty  of  Mr.  Campbell^s 
mind.  His  perception,  also,  was  very  good;  indeed,  these  two 
faculties  are  so  inseparably  connected,  that  the  one  is  seldom 
possessed  in  a  high  degree,  without  the  other.  At  college^ 
{NPoficieney  in  the  mathematics,  and  an  aptitade  tot  the  exact 
sciences,  were  what  he  excelled  in  chiefly,  according  to  the 
testimony  of  his  fellow  stadents,  and  other  memorials  whidt 
he  has  preserved.  He  had  no  imagination,  or  wit;  and  hencOy 
his  tiiongfats  were  not  invested  with  any  brilliant  coloring^ 
nor  presented  in  that  lively  and  agreeable  form,  which  is 
peculiar  to  some  men  of  a  diffisrent  stractare  of  intellect. 
But,  if  these  qualities  were  not  accessories  to  his  judgment, 
they  at  least  did  not  serve  to  seduce  it,  in  its  inquiries  after 
truth,  which  is  sometimes  the  case,  when  they  highly  pre* 
dominate.  It  has  been  frequently  said,  that  particular  faonl* 
ties  of  the  mind  may  prevail  to  such  an  extent,  as  to  absoib 
others;  or  that  some  may  be  cultivated  to  the  prejudice  of 
others.  Be  this,  as  a  &ct  in  mental  philosophy,  as  it  may, 
Mr.  Campbell's  whole  mind  was  under  the  dominion  of  his 
judgment;  which  he  was  carefiil  not  to  pervert  in  its  exercise, 
and  therefore  when  he  reached  his  conclusions,  he  was  the 
more  confident  of  their  correctness,  and  the  more  faithftd  in 
acting  up  to  his  own  convictions.    He  was  emphatically  a 
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wonhiper  of  what  he  called  '^common  sense/'  by '  which, 
however,  he  did  not  mean  simply,  that  amowU  of  sense  which 
is  common  to  a  great  many;  but,  thatittJu/  and  degree  of  sense, 
whether  as  applied  to  things  of  great  importance  or  small, 
the  soundness  of  which  has  been  tested  by  common  experi- 
ence— Xo  practical  sense,  as  contradistinguished  from  mere 
speculation.  He  was  so  much  in  the  habit  of  exercising  his 
own  judgment  on  all  occasions,  and  thought  it  so  essential* 
to  the  acquirement  of  real  knowledge,  that  it  was  a  fixed 
opinion  of  his,  that  men  often  injured  their  minds  by  reading 
too  much — ^that  they  thus  obtained  more  information,  but 
without  knowing  whether  it  was  true  or  false — ^that  they 
were  thus  led  into  error,  by  having  their  memories  overburden- 
ed by  what  they  supposed  they  knew,  but  of  which  they 
were  really  ignoratft — ^that  no  man  ought  to  read  more  than 
he  can  digest  well,  and  reduce  to  a  state  of  perfect  knowledge 
of  his  own;  which  he  could  not  do,  if  he  should  attempt  too 
extensive  a  course — and  that  while  he  was  thus  collecting  the 
materials  of  knowledge,  his  judgment  would  remain  inactive; 
and  become  impaired.  The  consequence  of  entertaining  such 
views  would  necessarily  be,  that  Mr.  Campbell  himself  was 
a  slow  and  limited  reader — ^that  he  did  not  seek  great  variety 
in  the  sources  of  his  knowledge,  and  become  a  learned 
pedant — ^but*that,  so  far  as  he  professed  to  have  knowledge, 
he  was  very  sound  and  thorough. 

Mr.  Campbell  was  a  patriot,  in  the  highest  and  best  sense 
of  the  term.  He  had  nothing  of  the  demagogue,  in  his  whole 
composition.  He  was  altogether  above  that ;  for,  he  indulged 
no  sinister  schemes  of  aggrandisement,  and  his  passions  and 
pnyudices  never  drove  him  into  excess.  He  was  not  rash  and 
experimental,  but  cautious  and  reflecting ;  and  in  the  midst 
of  all  the  storms  of  party  through  which  he  passed,  was  ever 
capable  of  doing  justice  to  an  adversary;  and  retired  finally 
without  any  of  those  bitter  personal  animosities,  which  are 
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apt  to  result  firom  the  rivalries  and  colliBions  of  political  life. 
His  moral  principles  were  too  exalted,  to  suffer  him  deliber- 
ately to  impose  upon  the  multitude  for  any  selfish  purpose; 
and  he  had  too  much  discrimination^  so  far  to  be  imposed 
upon  himself,  as  to  mistake  party  rancor,  for  patriotic  zeal. 
Above  all — ^no  earthly  consideration  could  have  induced  hhn 
to  have  recourse  tO'  topics  or  measures,  calculated  to  correct 
the  public  mind,  for  the  sake  of  achieving  a  party  triumph. 
Bat,  he  was  a  patriot,  because  he  understood  and  approved 
the  institutions  of  his  countiy,  beeause  he  loved  that  country, 
in  a  catholic  sense,  and  believed  that  those  institutions,  if 
preserved,  and  carried  out  according  to  their  spirit  and  inten- 
tion, would  accomplish  for  her  a  high  destiny;  not  in  tiie 
elevation  of  one  party,  and  the  depression  of  another,  but  in 
the  improvement  of  the  great  body  of  the  people,  in  their 
nuval,  social,  and  political  relations. 

In  private  life,  Mr.  Campbell  was  a  gentleman,  of  digni- 
fied and  courteous  bearing.  He  possessed  good  taste,  and 
without  aflecting  style,  knew  how  to  appreciate  the  elegan- 
cies of  refined  society.  His  conversation  was  not  of  that 
light,  various,  and  sprightly  kind,  which  is  best  adapted  to 
social  intercourse;  but,  it  was  always  sensible  and  instruc- 
tive, and  he  was  fond  of  discussion,  without  controversy. 
He  had  a  high  self  respect,  and  kept  out  of  the  way  of  inde- 
cent fSuniliarity,  but  would  not  tolerate  the  least  apiNx>ach  to 
insolence.  His  temper  was  grave,  and  somewhat  stem,  and 
his  pursuits  had  been  laborious  and  systematic;  hence,  he 
seldom  exhibited  any  hilarity,  or  relaxed  into  a  perfectly  com- 
panionable mood.  But,  he  was  inflexibly  honest  and  just, 
as  well  as  charitable  and  humane.  Hlis  charities  were  judi- 
ciously bestowed,  as  far  as  he  could  ascertain  that  the  objects 
-were  worthy.  If  he  found  them  not  to  be,  he  had  finnness 
enough  to  withhold  his  bounty.  But,  if  they  were,  he  was 
content  to  nunister  to  the  relief  of  suffering  humanity,  without 
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being  seen  of  men.  He  was  charitable  in  a  higher  sense,  than 
merely  the  giving  of  alms — ^he  was  indulgent  to  the  faults 
and  frailties  of  our  nature,  and  was  not  prone  to  think,  or  to 
apeak,  evil  of  others.  If  he  did  not  love  his  enemies,  he 
could  at  least  forgive  their  iiQuries,  and  do  them  justice.  He 
was  not  at  all  malignant,  or  vindictive;  and  in  general,  had 
a  better  opinion  of  individuals,  than  in  all  cases,  would  seem 
to  be  warranted;  but,  if  there  was  left  any  doubt  in  his  mind, 
or  if  the  circumstances  were  but  partially  known,  he  was 
sure  to  refrain  from  censure  and  condemnation.  A  man  on 
whom  he  had  bestowed  his  friendship,  he  never  abandoned, 
without  the  most  unequivocal  proof  of  his  unworthiness;  nor 
gave  heed  to  any  light  insinuations  against  him.  In  the  peo- 
ple at  large  he  had  the  most  abiding  confidence,  both  in  their 
virtue  and  intelligence;  and  never  faltered  in  the  belief,  that 
whatever  aberrations  they  may  have  been  guilty  of,  proceed- 
ed from  good  motives;  and  that  sooner  or  later,  they  would 
be  sure  to  correct  any  irregularities  of  which  they  may  have 
been  made  the  instrument;  and  go  on,  under  our  free  institu- 
tions, increasing  in  prosperity,  and  happiness,  and  the  capacity 
finr  self  government.  It  ought  to  be  mentioned  in  this  con- 
nexion, that  Mr.  Campbell,  out  of  his  abundance,  was  very 
kind  and  liberal  to  such  of  his  relatives  as  stood  in  need  of 
Us  assistance;  and  that,  through  all  the  changes  of  his  for- 
tune, from  poverty  and  obscurity  to  wealth  and  distinction, 
he  regarded  all  of  them  with  the  greatest  affection. 

We  have  thus  given  a  frdl  exposition  of  Mr.  Campbell's 
character,  and  endeavored  to  exhibit  it  just  as  it  was;  be- 
lieving that  it  would  stand  the  test  of  examination,  and  that 
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our  profession,  of  which  he  was  a  distinguished  member, 
owed  to  his  memory  a  tribute  of  respect,  and  could  derive 
profit  fivm  his  example.  We  have  not  made  this  exposition 
an  indiscriminate  eulogy,  by  ascribing  to  him  qualities  that 
we  did  not  believe  him  to  possess;  and  if  we  had  done  so,  it 
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would  have  been  as  little  suited  to  the  occasion,  as  sincerely 
respectful  to  him.  At  the  same  time,  we  have  been  carefid 
to  award  him  his  due  measure  of  praise;  and  hope  we  have 
said  nothing  that  will  prove  offensive  to  his  surviving  family 
and  friends. 

Resolved.  1st.  That  we  have  a  high  respect  for  the  charac- 
ter and  talents  of  the  late  George  W.  Campbell;  and  that  we 
deeply  regret  his  death. 

52d.  That  as  a  testimony  of  our  respect  for  the  deceased,  we 
win  wear  the  usual  badge  of  mourning  for  thirty  days. 

3d.  That  a  copy  of  these  proceedings,  be  presented  to  the 
family  of  the  deceased;  as  an  assurance  of  our  condolence 
for  their  bereavement. 

4th.  That  these  proceedings  be  published  in  the  news- 
papers of  Nashville;  and  that  the  Reporter  for  the  State,  of 
the  decisions  of  the  Supreme  Court,  lie  requested  to  prefix 
them  to  his  forthcoming  volume. 

WM.  K.  TURNER,  CJudrman, 
THOS.  WASHINGTON,  Ckmmittee. 

James  Whitworth,  Secretary, 


4 — Vol.  viii. 


CASES 


ARGUED  AND  DETERMINED 


nr  THE 


SUPREME  COURT  OF  TENNESSEE. 


KNOXVILLE:  SEPTEMBER  TERM,  1847. 


Hope  vs.  Deadeucx.  * 

1.  The  power  to  create  corporate  bodies  for  manic!  pal  pur|io8os,  with  the  means 
of  teir-govemmenty  is  a  le^timate  exercise  of  sovereignty  belonging  to  the  logis* 
latire  power  of  a  State.  And  where  the  legislature  incorporates  a  town,  and  att> 
thoniies  it  to  levy  and  collect  taxes  necessary  for  the  carrying  into  effect  the  objects 
of  its  creation,  such  act  is  constitutional  and  valid> 

2.  Where  a  town  is  authorized  to  lay  and  collect  taxes,  it  must  be  done  in  accord- 
with  the  provisions  of  the  constitution  as  to  the  mode. 


A  tax  was  duly  assessed  on  the  property  within  the  limits 
of  the  town  of  Knoxville,  and  D.  A.  Deaderick  was  appoint- 
ed collector.  Hope  was  the  owner  of  a  lot  and  house  situ- 
ated thereupon  in  the  said  limits,  and  the  tax  assessed  there- 
upon was  for  the  year  1842  $5,  for  the  year  1843  $3  50,  for 
the  year  1844^5,  for  the  year  1845  $5,  and  for  the  year  1846 
$5,  making  in  the  aggregate  the  sum  of  $23  50.  Hope  re- 
fused to  pay  these  taxes,  and  the  coUector  seized  and  sold  two 
bureaus,  one  clock,  and  one  table,  the  property  of  Hope,  for 
the  payment  of  said  taxes.  Hope  sued  Deaderick,  the  coUec- 
tor,  in  trover,  before  a  justice  of  the  peace  for  Knox  county. 
White,  the  justice,  rendered  judgment  in  favor  of  the  coUec- 
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tor,  and  the  plaintiff  appealed  to  the  circuit  court.  The  case 
was  tried  by  judge  Alexander  and  a  jury  at  the  October 
term,  1846,  of  the  circuit  court  for  Knox  county.  The  judge^ 
on  the  facts  stated  above,  charged  the  jury,  that  if  the  defend- 
ant,  Deaderick,  seized  and  sold  the  property  alluded  to,  and 
it  was  by  him  converted,  by  virtue  of  authority  as  coUector  of 
taxes  for  the  corporation  of  Knoxville,  for  the  payment  of 
such  taxes  assessed  by  the  corporate  authorities,  the  plaintiff 
in  this  action  would  not  be  entitled  to  recover;  that  the  au- 
thorities of  said  town  had  the  power  to  lay  such  tax,  and 
that  the  collector  would  be  protected  in  the  sale  of  property 
within  the  corporate  limits  for  the  payment  of  taxes ;  that 
the  authority  granted  to  the  corporation  in  1815,  to  assess 
taxes,  was  not  inconsistent  with  the  constitution  then  in  ex- 
istence, but  valid;  that  the  amendment  of  the  constitution, 
and  change  of  the  principles  of  taxation,  did  not  abrogate 
the  power  given  by  the  act  of  1815;  that  the  corporation  did 
not  require  the  aid  of  another  statute  to  authorize  the  assess- 
ment of  taxes,  or  to  prescribe  the  mode  of  assessment,  but 
that  it  could  levy  a  tax  according  to  the  ad  valorem  principles 
of  the  amended  constitution. 

The  jury  rendered  a  verdict  for  the  defendant,  and  judg- 
ment having  been  rendered  thereupon,  the  plaintiff  appealed 
to  the  supreme  £Ourt. 

Joseph  B.  BSeiskdlf  for  the  plaintiff  in  error.  . 

The  only  question  in  this  cause  is,  whether  the  legislature 
has  authorized  the  corporation  of  the  town  of  KnoxviUe  to 
aaaess  and  collect  taxes. 

The  act  of  1815,  ch.  204,  sec.  2,  authorized  the  corporation 
to  lay  and  collect  taxes  for  carrying  the  necessary  measures 
into  operation  for  the  benefit  of  said  town.  2  Scott  Rev.  300. 
But  at  the  time  of  the  passage  of  this  act,  under  the  then  exist- 
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iBg  coiistitation  of  the  State,  the  pov^er  of  taxation  could  not 
be  delegated  by  the  legislature  to  any  corporation  or  county. 
See  Marr  vs.  Erdoe.  And  the  spirit  of  the  constitution  fully 
jostifies  the  decision  in  that  case.  By  the  constitution  no  one 
acre  of  land  was  to  be  taxed  higher  than  another,  except 
town  lots,  which  might  be  taxed  as  high  as  two  hundred  acres 
of  land.  While  the  power  of  taxation  was  restricted  to  the 
legislature,  this  was  a  clause  of  easy  performance,  but  as 
soon  as  the  power  comes  to  be  delegated  to  others,  it  becomes 
a  dead  letter.  Different  tribunals  acting  without  concert  con- 
not  tax  uniformly. 

The  new  constitution  recognizes  the  decision  in  Marr  vs. 
EntoCj  as  the  law  of  the  land,  in  that  clause  where  it  provides, 
that  the  legislature  shall  have  the  power  to  authorize  the  sev- 
eral counties  ind  incorporated  towns  in  this  state  to  lay 
taxes.  If  the  power  existed  before  under  the  old  constitution, 
why  confer  it  in  express  words  by  the  new? 

But  this  authority  would  not  operate  to  confirm  the  powers 
granted  by  the  act  of  1815,  and  the  act  being  null  and  inope- 
rative, would  not  have  any  operation  by  the  schedule,  which 
{wovides,  that  all  laws  in  force  and  use  shall  remain,  &c. ; 
for  this  act  being  of  no  force,  though  it  might  have  been  act- 
ed under,  does  not  come  within  the  meaning  of  the  terms  of 
that  provision. 

2.  But  admitting  the  act  of  1815  to  be  effectual,  it  was  an 
act  passed  when  taxes  were  laid  specifically,  and  not  ad  va- 
lorem, and  the  constitutional  provision  to  that  effect  became 
part  and  parcel  of  the  law,  and  was  considered  by  the  legis- 
lature in  their  action  on  the  subject.  The  new  constitution 
acted  as  a  repeal  of  this  part  of  the  law,  and  until  there  is 
some  legislative  provision  for  the  change,  it  cannot  take  place. 
The  act  of  1815  does  not  authorize  a  tax  ad  valorem,  because 
such  was  not  the  constitutional  mode,  nor  does  the  schedule 
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continiiing  that  act  in  force,  aathorize  any  thing  but  a  porsu* 
ance  of  that  act  according  to  its  effect  at  the  time  of  its  pas- 
sage; besides  the  conferring  of  a  power  to  tax  under  the 
old  constitation,  was  a  much  less  responsible  task.  There 
was  no  assessment  of  the  value  of  property;  the  lots  were 
only  to  be  enumerated;  the  legislature  could  never  have  con- 
templated any  such  power  as  that  of  valuing  property,  and 
that  power  must  now  be  conferred  by  implication,  and  no 
implication  should  be  allowed  in  favor  of  a  right  to  tax. 
The  acts  passed  since  the  new  constitution,  apparently  recog- 
nizing the  existence  of  the  power  to  tax,  ought  not  to  be  re- 
lied upon,  for  the  same  reason,  that  no  right  to  tax  the  peo- 
ple can  arise  by  implication,  because  it  is  a  right  to  be  strict- 
ly guarded  and  strictly  construed. 

3.  The  property  taxed  is  situated  in  that  ffert  of  the  town 
incorporated  by  the  act  of  1831,  and  there  is  no  proof  or 
admission  that  the  plaintiff,  or  those  under  whom  he  claims, 
ever  consented  to  become  corporators,  and  the  charter  must 
be  shown  to  have  been  accepted  by  the  people.  Wilcock  on 
CorporaticmSj  16, 17.  And  a  mere  negative  assent,  by  not  dis- 
senting, is  insufficient.  The  fact  that  such  powers  were  ne- 
cessary to  the  action  of  corporations  is  of  no  force ;  the  state 
could  grant  them  revenues  from  other  sources,  and  at  any 
rate  such  necessity  was  stronger  in  the  case  of  the  counties 
than  corporations,  and  the  necessity  could  not  countervail 
the  terms  of  the  constitution. 

W.  G.  Swan,  for  the  defendant  in  error. 

This  is  an  agreed  case  to  try  the  question,  whether  or  not 
the  corporate  authorities  of  the  town  of  Knoxvillc  have  the 
power  to  levy  and  collect  taxes. 

By  the  act  of  1794,  ch.  13,  the  town  of  Knoxville  is  esta- 
blished and  commissioners  appointed  by  the  legislature,  whose 
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only  duty  it  was  to  designate  the  boundaries  of  the  town. 
Scott  Rev.  1,  501. 

The  act  of  1797,  ch.  21,  provides,  that  the  commissioners, 
five  in  number,  shall  be  elected  by  the  citizens,  and  shall  have 
power  to  levy  an  annual  specific  tax  on  each  town  lot,  &c.,  and 
this  tax  when  collected  to  be  used  in  making  and  repairing 
streets,  6cc.    lb,  604. 

The  act  of  1801,  ch.  75,  continues  in  force  this  act  of  '97, 
and  enlarges  the  powers  of  the  commissioners.    lb,  753. 

The  act  of  1809,  ch.  4,  prescribes  more  ftally  the  manner  in 
which  the  commissioners  shall  be  elected,  who  may  vote,  and 
continues  their  power  of  levying  taxes  upon  those  who  vote. 
a.  1098. 

The  act  of  1815,  ch.  204,  repeals  all  the  former  acts;  incor- 
porates the  inhabitants  of  the  town;  provides  for  the  elec- 
tion, by  the  inhabitants,  of  mayor  and  aldermen,  and  empow- 
enB  the  corporation  '^to  prevent  and  remove  nuisances ;  to 
establish  night  watches  and  patrols;  to  pave  and  keep  in  re- 
pair the  streets;  to  pass  aU  regulations  necessary  for  the 
same,  &c,  &c. ;  "to  lay  and  collect  taxes  for  carrying  the  ne- 
cessary measures  into  operation  for  the  benefi^  of  said  town." 
The  act,  by  its  own  terms,  is  not  obligatoiy  on  the  persons  or 
property  of  non-residents  of  said  town.    Scott,  2  vol.,  299. 

The  act  of  1817,  ch.  53,  designates  those  liable  to  pay  a 
corporation  tax,  and  those  who  may  vote  for  mayor  and  alder- 
men, and  those  who  are  excluded  from  the  privilege  of  voting 
are  also  exempted  from  taxation.    lb.  346. 

So  the  laws,  appertaining  to  the  town  of  Knoxville,  existed 
under  the  old  constitution,  by  virtue  of  which  all  taxes  were 
specific,  and  which  in  express  terms  does  not  confer  upon  the 
legislature  the  power  to  authorize  towns  to  collect  taxes. 

The  new  constitution  changes  the  mode  of  t€ixation,  and 
it  is  insisted  that  if  the  act  of  1815,  ch.  204,  be  constitutional, 
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it  ia  nece^Bory  that  the  legislature,  since  the  adoption  of  the 
new  constitution,  should  have  authorized,  by  express  enact- 
meuta,  the  collection  of  taxes  in  the  town  of  Knoxville,  upon 
the  ad  vdortm  principle— which  it  is  admitted  has  not  been 
4ane. 

It  is  contended  however,  in  the  first  place,  upon  the  autlior- 
ity  of  the  case  of  Marr  vs.  Erdoe^  1  Yerg«,  that  the  act  of 
1815  is  unconstitutional;  the  legislature  not  having  the 
power  to  delegate  to  the  mayor  and  aldermen  of  Knoxville 
tbe  authority  to  impose  and  collect  taxes.  The  case  at  bar 
and  the  case  of  Marr  vs.  Erdoe  differ  in  this.  In  the  latter  the 
tax  was  levied  by  the  county  court,  the  members  of  which 
derived  their  offices  from  the  legislature,  and  not  from  the 
people  upon  whom  they  assessed  the  tax,  and  for  this  reason 
was  the  power  in  that  case  held  to  be  unconstitutional.  In 
the  case  at  bar,  the  person  taxed  is  one  of  a  corporation.  He 
is  taxed  by  officers  elected  by  the  members  of  that  corpora* 
tion.  Moreover  the  act  of  1815,  ch.  204,  after  incorporating 
the  town,  defines  the  powers  and  duties  of  the  mayor  and 
aldermen,  which  powers  and  duties  would  be  wholly  nugatory 
unless  the  authority  to  levy  contributions  or  taxes  upon  the 
citizens  of  the  town  be  maintained,  and  this  court  has  held, 
in  the  case  of  the  Union  Bank  vs.  Jacobs^  that  the  members  of 
a  corporation  may  do  any  act  which  is  necessary  and  proper 
to  carry  out  the  design  of  their  charter.  So  in  this  case,  if 
the  power  to  tax  were  not  expressly  giv^i  by  the  act,  the 
ends  to  be  accomplished  by  the  charter,  and  the  other  powers 
and  duties  conferred  upon  the  mayor  and  aldermen  would  re- 
quire them  to  exact  contributions  from  the  citizens,  and  taxa-. 
tion  is  nothing  more  than  uniformity  in  such  contributions. 

But  it  is  insisted  that,  although  the  act  of  1815  may  be  con- 
stitutional, inasmuch  as  the  constitution  under  which  it  passed 
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imposed  specific  taxes,  it  has  lost  its  force  by  the  adoption  of 
the  new  constitation. 

The  new  constitation,  art.  11,  sec.  1,  declares  that  all  laws 
not  inconsistent  with  the  new  constitation,  which  were  in  force 
and  ose  at  the  time  of  its  adoption,  should  continue  in  force 
until  repealed,  &o. 

The  question  arises:  Is  the  act  of  1815  inconsistent  with 
the  new  constitation?  Certainly  not.  The  act  does  not  de- 
clare in  what  manner  the  taxes  shaU  be  assessed;  it  simply 
declares  that  the  mayor  and  aldermen  shall  have  the  power 
'*to  lay  and  collect  taxes." 

But  suppose  the  fact,  that  the  authority  to  collect  the  taxes 
h&ng  conferred' under  the  old  constitution,  made  it  necessary 
since  the  adoption  of  the  new  constitution,  there  should  be 
some  legislative  enactment  in  order  to  continue  in  force  the 
act  of  1815,  do  not  the  acts  of  1838,  and  that  passed  in  1841- 
2,  meet  the  exigency?  These  acts,  aldLOUgh  they  are  silent 
upon  the  manner  in  which  taxes  are  to  be  assessed,  yet  they 
are  both  amendatory  of  the  act  of  1815.  The  one,  besides 
conferring  additional  powers  upon  the  mayor  and  aldermen^ 
designating  the  manner  in  which  the  mayor  shall  be  chosen, 
1.  e.  by  the  citizens  of  the  town.  The  other  directing  the  man- 
ner in  whicH  the  taxes  are  to  be  collected,  if  it  does  not  de- 
clare how,  or  by  whom,  they  are  to  be  assessed.  These  amen- 
datory acts,  passed  since  the  adoption  of  the  new  ccmstitution, 
are  substantially  equivalent  to  an  enactment,  that  the  act  of 
1815  is  in  force. 

TuRLET  J.  delivered  the  opinion  of  the  court. 

This  case  presents  the  isolated  question,  whether  the  town 
of  Knoxville,  under  the  provisions  of  the  act  of  1815,  chap. 
204,  its  charter  of  incorporation,  has  the  power  to  levy  and 
collect  taxes  for  municipal  purposes. 


I  ■ 
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By  the  lat  sec  of  that  act  the  town  of  Knoxville,  in  the 
county  of  Knox,  and  the  inhabitants  are  constituted  a  body 
politic  and  corporate,  by  the  name  of  the  mayor  and  aldermen 
of  the  town  of  Knoxville,  and  shaU  have  perpetual  succession, 
and  by  their  corporate  name  may  sue  and  be  sued,  plead,  and 
be  impleaded,  grant  and  receive,  purchase  and  hold  real,  per- 
sonal and  mixed  property,  or  dispose  of  the  same  for  the  bene- 
fit of  the  said  town,  and  have  and  use  a  town  seal.  By  the 
3d  sec.  it  is  provided,  that  the  corporation  aforesaid  shall 
have  full  power  and  authority,  to  enact  and  pass  laws  and  or- 
dinances to  preserve  the  health  of  the  town,  prevent  and 
remove  nuisances,  to  establish  night  watches  or  patrols,  to 
ascertain  when  necessary,  the  boundary,  location  of  streets, 
lots  and  alleys,  &c.  &c.:  and  to  lay  and  coUect  taxes  for  carry-* 
ing  the  necessary  measures  into  operation  for  the  benefit  of 
said  town.      • 

It  is  not  necessary  to  enter  into  an  argument  to  prove  that  it 
is  necessary  for  the  corporate  authorities  of  Knoxville  to  have 
a  sufficient  annual  fund  for  the  purpose  of  exercising  the  pow- 
ers conferred  upon  them;  and  that  this  fund  can  only  be  obtained 
by  annual  taxation  upon  the  property  of  the  corporation. 

But  the  power  to  levy  this  tax  is  assailed  upon  two  grounds: 
1st.  Because  the  power  to  levy  taxes  is  inherent  in' the  legisla- 
ture of  the  state,  and  cannot  be  delegated;  for  the  sustaining 
which  proposition,  the  case  of  Marr  vs,  Enloe,  4th  Yerger  is 
cited  and  relied  upon. 

Upon  this  point,  all  we  deem  it  necessary  to  say  is,  that  the 
state  of  Tennessee  is  a  sovereign  and  independent  power,  ex- 
cept so  far  as  it  is  restrained  by  the  constitution  of  the  United 
States;  that  its  legislature  has  unlimited  power  of  legislation^ 
except  so  far  as  it  is  restrained  by  the  Constitution  of  the 
United  States  and  the  constitution  of  the  state  of  Tennessee. 
That  it  has  always  been  held  and  never  denied,  that  the  power 
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to  create  corporate  bodies  for  all  municipal  purpoees,  and  with 
the  means  of  self  government  is  a  legitimate  exercise  of 
sovereignty  on  the  part  of  the  state  by  its  legislature:  and  that 
there  is  nothing  in  the  constitution  of  the  United  States  or  of 
the  state,  restraining  or  prohibiting  the  exercise  of  such  power 
by  the  state. 

The  case  of  Marr  vs.  Enloe,  if  authority  at  all,  is  not  appli- 
cable to  this  case;  there  it  was  held  that  the  legislature  could^ 
not  transfer  the  power  of  taxation  to  the  county  court,  because 
the  justices  were  not  appointed  by  the  tax-payors,  and  that  it  < 
-wovld  therefore  be  taxation  without  representation.    But  in  ^ 
the  case  under  consideration  the  tax  payors  of  the  corporation 
appoint  the  assessors,  and  are  therefore  represented  by  them. 

2nd.  It  is  contended  that  though  the  act  of  1815,  might 
have  been  constitutional  under  the  provisions  of  the  old  con- 
stitution which  directed  a  specific  taxation,  that  it  has  lost  its 
force  under  the  new,  which  directs  taxation  to  he  ad  valorem. 

This  argument  we  do  not  think  maintainable.  The  act  of 
1815,  does  not  specify  the  mode  or  manner  by  which  taxes 
shall  be  laid  and  levied  by  the  corporation,  but  gives  the  pow- 
er. If  then,  under  the  old  constitution,  one  mode  and  manner 
should  have  been  prescribed ;  and  under  the  new,  another 
inconsistent  therewith,  it  would  follow  that  the  new  mode  pre- 
scribed, might  and  should  be  pursued — as  the  power  is  not  re- 
pealed thereby.  This  would  make  it  necessary  then,  that  cor- 
porations in  levying  taxes,  should  do  so  upon  the  principles  of 
the  new  constitution,  which  provides  in  art.  2,  sec.  28,  that 
aU  property  shall  be  taxed  according  to  its  value:  and  that  no 
species  of  property  from  which  a  tax  may  be  collected,  shall 
be  taxed  higher  than  any  other  species  of  property  of  equal 
value. 

Wc  therefore  think  that  the  power  of  the  corporation  of 
KnoxviUe,  to  levy  and  collect  taxes  in  this  mode  and  manner' 
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is  complete  and  perfect  under  the  act  of  1815,  and  affirm  the 
judgment  of  the  circuit  court. 


Henry  H.  Wiley  et  als.  vs.  Rachael  S.  Cannon,  Admr\x. 

I .  An  administrator  of  a  deoeated  governor  has  no  right  of  action  on  a  bond  execnted 
to  the  governor  of  tha  state  and  his  socoessors,  though  such  action  be  on  its  &ce, 
instituted  for  the  benefit  of  the  state.  The  suit  in  such  case  must  be  in  the  name  of 
the  party  having  the  technical  legal  title. 

52.  Where  the  declaratiou  set  forth  a  good  official  bond,  payable  to  the  governor,  and 
the  condition  which  was  not  set  forth  in  the  declaration  showed  such  bond  to  be  in- 
valid, as  an  dflicial  and  statutory  bond:  ,It  is  held,  on  demnrrsr  to  the  declaration, 
that  the  declaration  must  show  a  right  to  sue,  and  that  it  was  the  business  of  the 
plaintiff  seeking  to  maintain  an  action  in  the  name  of  the  administrator  of  a  deceased 
governor,  to  show  the  invalidity  of  the  bond,  as  «an  official  bond,  by  the  exhibition  of 
the  condition. 

In  this  case  a  verdict  and  judgment  were  rendered  in  favor 
of  the  plaintiff  in  the  circuit  court  of  Roane  county ,  Alexan- 
der, judge,  presiding,  from  which  the  defendants  appealed. 

ZjfaTif  for  the  pl^ntiffs  in  error.  ^ 

Attorney  general,  for  the  state. 

Gbben  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  in  the  name  of  R.  S.  Cannon, 
Admr'x.,  for  five  hundred  dollars,  upon  the  following  obliga- 
tion, as  set  out  in  the  declaration:  '^For  that  whereas,  hereto- 
fore,  to  wit:  on  the  25th  day  of  April,  1836,  to  wit,  in  the  coun- 
ty of  Roane  aforesaid,  the  said  defendants,  together  with  one  * 
H.  S.  Purris,  who  is  dead,  made,  executed  and  delivered  to 
Newton  Gannon,  as  governor  of  the  state  aforesaid,  their  cer- 
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tain  writing  obligatory)  signed  by  the  said  Henry  H.  Wiley, 
in  his  own  proper  name,  and  sealed  with  his  seal,  and  by  the 
said  Clark,  by  the  description  of  Wm.  B.  Clark,  and  sealed 
with  his  seal,  and  by  the  said  William  S.  McEwen,  by  the  style 
of  W.  S.  McEwen,  and  sealed  with  his  seal,  and  by  the  said 
Childress,  by  and  under  the  style  of  S.  L.  Childress,  and  signed 
with  his  seal,  the  date  whereof  is  the  day  and  year  last  afore^ 
said,  and  which  said  writing  obligatory  is  here  now  to  the 
coort  shown,  wherein,  and  whereby  the  said  defendants,  and 
said  H.  S.  Porris  deo'd.  (and  whose  executors  are  not  now 
saed,)  held  and  firmly  bound  themselves  unto  Newton  Cannon, 
as  goyemor  as  aforesaid,  in  the  sum  of  five  hundred  dollars, 
to  be  well  and  truly  paid  to  the  said  Newton  Cannon,  or  his 
sacoeasors  in  said  office." 

The  defendants  pleaded,  1.  NU  debet.  2.  A  former  action 
fer  the  same  cause:  and  3.  Payment.  The  plaintiflT  demurred 
to  the  first  and  second  pleas ;  which  demurrer  was  sustained  by 
the  court  On  the  third  plea  the  jury  found  for  the  plaintiff-— 
and  the  court  refusing  a  new  trial,  the  defendants  appealed  to 
this  court.  As  the  plaintififs  demurrer  reaches  the  declara^ 
tion,  it  is  unnecessary  to  notice  the  pleas. 

It  is  manifest,  firom  the  allegations  of  this  declaration,  that 
Rachael  S.  Cannon  has  no  title  to  sue.  Although  the  suit  is 
for  the  use  of  the  state,  and  the  state  is  the  substantial  plain^ 
tiff,  nevertheless,  the  suit  must  be  brought  in  the  name  of  the 
party  having  the  technical  legal  title. 

This  declaration  sets  out  a  perfectly  formal  bond,  executed 
by  the  defendants  to  Newton  Cannon,  as  governor  of  Tennes- 
see, whereby  they  boun«i  themselves  to  pay  five  hundred  dol- 
lars to  the  said  Nevrton  Cannon,  as  governor  aforesaid,  or  to 
his  successors  in  said  office.  By  the  very  terms  of  the  bond, 
the  legal  title  rests  in  the  governor  of  Tennessee  for  the  time 
being.    So  soon  as  Newton  Cannon  ceased  to  be  governor,  he 
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ceased  to  have  any  right  to  sue  on  this  bond.  Of  course,  no 
such  right  exists  in  his  administratrix.  But  it  is  said  if  the  de- 
fendants, by  pleading,  had  shown  the  condition  to  this  bond,  it 
would  have  appeared  that  it  was  not  taken  in  conformity  to 
the  statutes  Jn  such  case  provided,  and  was  not  therefore  an 
official  bond — and  that  it  devolved  on  the  defendants  to  set 
OBtthe  condition. 

This  position  is  untenable.  The  plaintiff  must  show  in  the 
declaration,  a  good  cause  of  action.  This  is  not  done  in  the 
present  case.  Rachael  Cannon  undertakes  to  sue  on  a  bond 
payable  to  Newton  Gannon,  governor  of  Tennessee,  and  his 
successors  in  office.  By  the  t^rms  of  the  bond,  the  title  rests 
in  the  successors, — and  if  there  was  a  condition  which 
prevented  the  effect, — and  caused  it  to  amount  to  an  obliga- 
tion to  Newton  Gannon  alone,  it  was  incumbent  on  the  plain- 
tiff to  set  out  such  condition  in  order  to  show  her  title. 

For  these  reasons  the  declaration  is  bad,  and  is  reached  by 
the  demurrer  to  the  pleas.    The  judgment  must  be  reversed. 


McReynolds,  assignee,  vs.  Neal. 

Where  an  attachment  was  issued  without  an  affidavit,  as  required  by  law,  and  a  mo- 
tion was  made  to  quash  the  attachment:  It  is  held,  that  an  affidavit  cannot  be  re- 
ceived by  way  of  amendmenti  and  the  attachment  was  quashed. 

On  the  27th  day  of  August,  1846,  Williams,  a  justice  of  the 
peace  for  the  county  of  Monroe,  issued  an  attachment  in  favor 
of  McReynolds,  as  assignee  of  Dyer,  against  Neal,  on  the 
ground  that  Neal-,  was  about  to  remove  his  property  privately 
out  of  the  state,  and  that  he  was  justly  indebted  to  McRey- 
nolds the  sum  of  one  hundred  and  seventy-five  dollars.  This 
attachment  states  on  its  face,-  that  this  information  was  com- 
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monicated  to  the  justice  on  oath.  A  bond  was  executed  bnt 
no  affidavit  accompanied  the  attachment  and  bond.  It  was 
levied  on  a  slave  and  returned  to  the  circuit  court  of  Monroe 
county,  and  a  declaration  in  assumpsit  was  filed.  A  mo- 
tion to  quash  the  attachment  was  made,  and  thereupon  the 
plaintiff  tendered  an  affidavit  which  stated,  that  defendant 
was  indebted  to  him  the  sum  of  one  hundred  and  seventy- 
five  dollars,  and  that  said  Neal  was  about  to  remove  his  pro- 
perty privately  out  of  the  state ;  and  he  also  tendered  the  af- 
fidavit of  Williams,  the  justice,  which  alledged  that  the  facts 
stated  in  the  affidavit  of  plaintiff,  now  tendered,  was  sworn 
to  when  the  attachment  was  issued. 

The  presiding  judge,  £.  Alexander,  refused  to  receive  the 
affidavits  by  way  of  amendment,  but  quashed  the  attachment 
and  discharged  the  levy.  From  this  judgment  the  plaintiff 
appealed. 

firoum,  for  plaintiff, 
for  defendant. 


Rebsb,  J.  delivered  the  opinion  of  the  c6urt. 

This  was  a  suit  commenced  by  attachment  The  affidavit 
required  by  the  statute  was  not  made  and  signed  by  the  party 
praying  the  attachment  cmd  returned  to  the  court.  For  this 
reason  a  motion  to  quash  the  attachment  wa#  made,  which, 
on  argument,  the  court  adjudged  should  be  done. 

Pending  this  motion,  the  plaintiff  tendered  the  affidavit  re- 
quired by  the  statute,  and  asked  that  it  might  be  received  by 
-way  of  amendment.  This  was  refused.  And  the  only  ques- 
tion here  is,  was  it  properly  refused. 

That  it  was,  results  as  a  corollary,  not  only  from  the  posi- 
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tive  requirement  of  the  statate,  but  from  almost  every  decisiott 
ever  made  by  this  court  on  the  subject  of  attachments,  and 
is  too  clear  for  argument. 
The  judgment  of  the  circuit  court  will  be  affirmed. 


Irwin  vs.  State. 

1.  Upon  tho  return  of  a  warrant  for  bastardy  issued  upon  legal  aiHdaviti  the  justice 
need  not  enter  up  judgment  that  the  defendant  is  the  reputed  father.  It  is  sufficient 
]f  he  recognize  him  to  the  county  eourt,  for  its  action.  Tho  law  adjudges  him  to  be 
the  father  upon  the  facts  stated  in  the  afidavit. 

%  The  county  court  is  the  only  tribunal  authorised  to  fix  die  amount  of  allowance  to 
Ihe  mothW  of  bastard  child,  and  if  that  court  fail  to  assess  it,  and  an  appeal  is  taken^ 
the  case  must  be  remanded  to  the  county  court  for  its  action. 

Elizabeth  Willis  appeared  before  Greer,  a  justice  of  the 
peace  for  the  county  of  Washington,  and  declared  on  oath,  that 
^'on  the  14th  day  of  November,  1844,  in  the  eounly  of  Wash- 
ington and  state  of  Tennessee,  s^e  was  delivered  of  a  bastard 
male  child,  which  is  likely  to  become  chargeable  to  the  county, 
and  that  Valentine  Irwin  is  the  father  of  scdd  bastard  child." 

This  statement  was  signed  by  her,  and  thereupon  the  justice 
issued  a  warrant,  and  Irwin  was  apprehended,  and  the  justice 
entered  on  the  warrant  the  following:  "Defendant  appeared 
and  entered  into  recognizance,  with  security,  to  appear  at  the 
next  county  court,  to  be  held  on  the  first  Monday  in  April,  '46." 
At  the  term  of  the  county  court  to  which  the  defendant  was 
recognized,  he  appeared  and  made  an  affidavit  that  he  was 
not  the  father  of  the  bastard  child  as  was  charged  in  the  war- 
rant: and  on  issue  being  made  up,  the  court  heard  the  proof, 
and  it  was  entered  that  "said  Valentine  Irwin  be,  and  is  here- 
by acljudged  the  deputed  father  of  the  female  bastard  cMld, 
begotten  of  the  body  of  the  said  Elizabeth  Willis,  and  the 
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oMit  <Hrdered  tfiat  said  Irwin  be  charged  with  tiie  maintain- 
ance  of  said  bastard  child,  and  that  he  enter  into  secmity  in 
the  earn  of  five  hundred  dollars,  for  the  maintainance  of  said 
child,  and  to  keep  said  child  from  becoming  chai^eable  to  the 
conntf ;  and  that  said  defendant  be  ordered  into  cnstody,  and 
be  confined  in  the  jail  of  Washington  connty  until  the  judg- 
ment of  the  court  be  complied  with."  From  this  judgment  the 
defendant  appealed  to  the  circuit  court.  The  facts  were  •re- 
examined bj  tiie  circuit  judge.  Lucky,  who  affirmed  the  judg-* 
ment  of  the  county  court,  except  so  much  thereof  aa  stated 
that  die  child  was  a  female,  and  ^'proceeeding  to  give  such 
farther  judgment  as  should  have  been  given  by  the  county 
court,"  ordered,  *^that  said  defendant  pay  to  the  said  Elizabeth 
Willis  the  sum  of  forty  doUafs  for  the  first  year,  thirty  dollars 
for  the  second,  and  that  the  question  as  to  the  allowance  for 
tfaifd  year  be  open  for  further  action  on  the  part  of  the  court. 
FVom  this  judgment  the  defendant  appealed  to  the  supreme 
court. 

Arnold,  for  the  plaintiff  in  error. 

Attarnof  generidy  for  the  state. 

Tununr  J.,  dehyered  the  opinion  of  the  court. 

On  the  24th  day  of  March,  1645,  Elizabeth  Willis,  a  single 

woman,  of  the  county  of  Washington,  declared  on  oath  before 

Samuel  Greer,  a  justice  of  the  peace  for  said  county,  that  she 

was  delivered  on  die  141h  day  of  November,  1844,  in  said 

county,  of  a  bastard  male  child,  and  that  Valentine  Irwin  was 

the  lather  thereof.     Upon  which  said  justice  issued  a  warrant 

for  the  apfrehension  of  said  Irwin,  which  was  duly  executed 

and  retomed.  Whereupon  be  appeared  before  the  jusdce  and 
5— Vol.  viii. 
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eatered  into  reoognizance  for  his  appearance  at  the  next  term 
of  the  oounly  court  at  Washington,  to  answer  said  chaige  ac- 
cording to  law. 

At  the  April  term  of  said  court,  the  defendant  filed  his  affi- 
davit, stating  in  substance  that  the  chaige  was  untrue,  and  that 
he  was  not  the  father  of  said  bastard  child,  and  ashing  an  issue 
to  try  the  fact,  which  was  allowed  him. 

At  the  July  term,  1645,  the  county  court  tried  the  issue  upon 
proo(  and  adjudged  thereon  Ihat  he,  Valentine  Irwin,  was  the 
&th^  of  the  child,  that  he  should  be  charged  with  the  main- 
tainanoe  thereof,  and  enter  into  recognizance  for  the  maintain- 
ance,  and  to  keep  it  from  becoming  chargeable  upon  the 
county,  in  the  penal  sum  of  five  hundred  dollars. 

From  which  judgment  the  defendant  appealed  to  the  next 
term  of  the  circuit  cpnrt  for  the  county  of  Washington,  enter- 
ing into  recognizance  with  security  for  his  a|^arance  at  said 
court. 

At  the  October  term,  1846,  of  the  circuit  court  aforesaid,  the 
defendant  appeared  and  the  issue  was  tried  by  the  circuit 
judge,  and  found  against  him,  and  the  judgment  of  the  county 
court  affirmed.  Whereupon  the  court  proceeded  to  a4judge 
that  the  defendant  should  pay  to  Elizabeth  Willis,  the  motiier 
of  the  child  for  its  maintainance,  the  sum  of  forty  dollars  for 
the  first  year,  thirty  dollars  for  the  second  year,  leaving  the 
allowance  for  the  third  year  open;  commencing  on  the  14th 
November,  1824,  and  ending  on  the  14th  November,  1847,  and 
that  he  should  enter  into  bond  and  security  to  keep  the  child 
from  becoming  a  charge  upon  the  county. 

From  all  which  the  defendant  appeab  to  this  court.  In  ar* 
gnment  in  support  of  the  appeal,  it  is  contended:  Ist,  That 
the  justice  of  the  peace  should  have  adjudged  that  the  defend- 
ant was  the  reputed  father  of  Ihe  child  before  he  recognized^ 
him  to  appear  at  the  county  court  to  answer  for  the  same. 
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IKmsaid  vs.  Kincaid.] 

This,  in  our  opinion,  wm  not  neoesBary.  The  l(hh  seetaon 
of  the  aet  of  1741,  chap.  14,  provides,  "that  when  a  wonuui 
shall,  upon  oath  before  a  jostioe,  accuse  any  man  of  being  the 
father  of  a  bastard  chUd,  begotten  of  her  body,  sooh  person  so 
accQsed,  shall  be  a4judged  the  reputed  father,  and  stand 
chaiged  with  the  maintainance  of  the  same,  as  the  counly 
court  may  direct"  Upon  the  affidavit  then,  the  law  ad|judges 
the  fret,  and  there  was  no  necessity  for  the  justice  to  adjudge 
it.  2d.  It  is  urged  ^dth  earnestness  that  the  issue  made  up  to 
try  the  question  of  paternity,  should  from  the  weight  of  proof 
have  been  found  in  iavor  of  the  defendant.  We  do  not  thihk 
so;  bat  on  the  contrary,  that  it  well  warranted  the  finding,  bolb 
by  the  county  and  circuit  court  against  him.  Bat  we  further- 
more think  that  the  coonty  court  is  the  only  tribmial  authorised 
by  law  to  assess  the  amount  of  allowance  to  Ihe  mother,  f<Mr 
the  maintainance  of  bastard  children.  This  anthorily  is  given 
expressly  to  this  court  by  the  act  of  1741,  chap.  14,  and  1822, 
chap.  29,  and  is  no  where  given  to  any  other.  We  then  iMvk 
that  the  circuit  judge  erred  in  attempting  to  make  such  assess* 
ment  to  supply  the  omission.    Reverse  the  judgment. 


Wm.  Kincaid,  £a:V.,  vs.  John  Kincaid. 

Tbapotaeflsion  of  an  order  by  him  on  whom  it  is  drawn,  is  frima  facie  ovidence  that 
the  articles  therein  specified,  were  delivered  according  to  request. 

John  Kincaid  sued  Wm.  Kincaid,  executor,  and  Sarah 
McNew,  executrix  of  Wm.  McNew,  by  warrant,  and  a  judg- 
ment was  rendered  by  a  justice  of  the  peace,  in  favor  of  the 
defendants.  The  plaintiff  ij^pealed,  and  the  case  was  tried 
by  a  jury  in  the  circuit  court  of  Claiborne  county,  under  the 
direction  of  judge  R.  M.  Anderson.    A  note  was  read  to  the 
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jury  by  the  plaintiff,  and  die  defendants  offered  proofs  of  a 
sett  off,  to  wit,  orders  drawn  on  the  testator  of  the  defendants, 
fiir  the  delivery  of  certain  articles  of  merchandize  therein  spe- 
ctied.  There  ;was  no  proof  of  the  aotoal  delivery  of  the 
aitidea  specified. 

Hie  judge  charged  the  jnry  Ihat  an  order  did  not  of  itself 
import  a  oonsjderation,  or  that  the  property  named  was  ever 
in  fact  delivered  to  the  drawer.  It  may  be  looked  on  as  a  cir* 
enmstaaee,  amongst  others  fix»m  which  to  infer  a  consideration 
and  a  delivery. 

The  jwy  rendered  a  verdict  for  the  plaintiff,  upon  "wUiAi  a 
judgment  was  rendered.    The  defendants  appealed. 

A.  /.  McKinneg^  for  the  plaintifis  in  error. 

Awetf,  for  defendant  in  eiror. 

IVjblxv  J.  delivered  the  opinion  of  the  oonrt. 

In  this  ease,  we  think  the  eirckiit  judge  erred  in  saying  to  the 
jnry  that  an  order  does  not,  in  and  of  itself,  import  a  considera- 
tion, or  that  the  proper^  named  was  ever  in  fact  delivered  to 
the  drawer. 

We  hold,  that  the  possession  of  an  order  by  the  person  upon 
whom  it  is  drawn  i&  prima  facie  evidence  that  the  articles  spe- 
cified therein,  were  delivered  according  to  request.  2d  Green- 
leaf's  Treatise  on  Evidence,  page  91,  sec.  114. 

The  Judgment  of  the  circuit  court  is  dierefiMre  reversed,  and 
the  ease  remanded  for  a  new  trial. 
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Wbere  a  justice's  wamnt  direoted  the  officer  to  summon  ''Braden,  administrator  of 
Bradaa,"  and  proeeeded  to  stale  a  personal  liability  of  Bradcfi;  the  court  holds, 
that  Ae  woide  •^tfdminiitrator  of  Bradea"  nSghtba  ngacted  as  pcnoaal  deMtrip- 
tite,  and  judfment  rendered  afaiast  Braden  in  his  indiiridual  rif bt. 


ds  case  originated  by  wairant  in  Claiborne  comity,  and 
was  rendered  for  ''the  plaintiff"  for  fourteen  dollars 
and  cost.  Tbe  defendant  appealed,  and  the  case  was  tried 
by  a  jury  at  the  May  term  of  the  circmt  conrt,  held  for  Clai* 
borne  conn^,  in  1847,  nnder  the  direction  of  judge  R.  M. 
Anderson.  A  verdict  fuid  judgment  were  there  rendered  for 
the  plaintiff  against  the  defendant. 
FVom  thifl  judgment  the  defendant  appealed. 

Pectf  tor  plaintiff  in  error. 

iHagfNartfy  for  defendant  in  error. 

Gbbbv,  J.  ddivered  the  opinion  of  the  court. 


is  a  suit  commenced  'before  a  justice  of  the  peace. 
The  warrant  commands  the  officer  to  summon  ''George  Bira- 
den,  ^administrator  of  John  Braden,  deceased,  to  appear  and 
answer  the  complaint  of  Sarah  Braden,  in  a  plea  of  trespass 
on  die  case,  to  her  damage  fifty  dollars,  for  failing  to  pay  to 
her,  the  said  Sarah  Braden,  the  rent  of  the  place  that  he,  the 
said  George  Braden,  rented  of  John  Hunt^,  the  agent  of  the 
said  Sarah  Braden,  and  for  failing  to  give  up  to  her,  the  said 
Sarah,  the  said  place,  to  her  damage  filEty  dollars." 

The  justice  of  the  peace  gave  judgment  for  the  plaintiff, 
and  the  defendant  appealed  to  the  circuit  court.  In  the  pro- 
gress of  the  cause  Sarah  Braden  died,  and  the  cause  was  re- 
vived in  the  name  of  her  administrator. 
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On  the  trial  of  tibe  case,  the  jury  found  for  the  plaintiff 
sixteen  dollars,  and  the  court  rendered  judgment  against  Geo. 
Braden  in  his  proper  person  for  the  sum  so  found  by  the  jury. 
The  defendant  appealed  to  this  court.  And  here  it  is  con- 
tended that  there  is  error  in  the  form  of  the  judgment,  be- 
cause the  suit  is  against  Greorge  Braden,  in  his  character  of 
administrator  of  John  Braden,  and  the  judgment  is  against 
him  in  his  proper  person.  On  the  other  side  it  is  argued, 
that  the  words  ^'administrator  of  John  Braden,  deceased"  in 
the  warrant,  are  only  descriptive  of  the  person  of  the  defimd- 
ant;  and  that  the  grounds  of  action,  as  stated  in  the  warrant, 
*for  failing  to  pay  to  her,  the  said  Sarah  Braden,  the  rent  of 
the  place  that  he,  the  said  George  Braden,  rented  of  John 
Hunter,  the  agent  of  her,  the  said  Sarah  Braden,  and  for  fail- 
ing to  give  up  to  her,  the  said  Sarah,  the  said  place,"  show 
that  the  subject  matter  of  the  suit  could  have  nothing  to  do 
with  the  official  character  of  Greorge  Braden,  as  administarator 
of  John  Braden ;  but  that  in  fact  it  is  a  suit  against  George 
Braden,  alone,  for  his  own  personal  wrong.  And  so  we  think. 
The  suit  is  not  against  George  Braden,  as  administrator,  as 
the  grounds  of  the  action  set  forth  in  the  warrant  show,  and 
there  is  no  error  in  the  form  of  the  judgment. 

We  affirm  the  judgment 


Crocket  in  Woodson  vs,  Bbaty. 

The  aMertion  of  a  claim  to  personal  property,  and  the  prevention  of  its  removal  by 
threats,  amounts  to  a  conversion,  and  the  person  so  converting  it,  is  liable  for  that 
which  he  imnoved  aftor  the  institution  of  the  euit,  «s  woll  as  that  which  he  re- 
OM^ved  before. 

Beaty  sued  Woodson  &  Crocket  in  trover  in  the  circuit  court 
of  Claiborne  county,  and  there  was  a  plea  of  not  guilty,  and 
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the  case  came  on  fiu*  trial  at  the  September  term,  1846.  The 
eVldenee  was  sabmitted  to  a  jury,  under  the  direction  of  judge 
Lucky,  and  a  verdict  and  judgment  rendered  for  the*plaintiff 
for  the  sum  of  $12(^  from  which  l^e  defendants  appealed. 

Skeul,  for  the  plaintiffs  in  error. 

IL  J.  McIGnn^y  for  the  defendant  in  error. 

CimEBM  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trover  for  two  hundred  and  fifty  cofAs 
of  wood. 

It  appears  from  the  bill  of  exceptions,  that  one  Doyle  made 
a  contract  with  Crocket  &  Woodson,  for  cutting  and  cording  a 
thoasand  cords  of  wood;  that  Doyle  leased  of  Samuel  Gibsoii 
a  piece  of  land  to  dear  and'fence,  upon  which  land  he  cut  and 
eoided  three  hundred  and  thirty-one  and  a  half  cords  oi  wood 
to  put  in  said  contract, — ^but  it  was  not  to  belong  to  the  de- 
fisndaats  until  ''taken  up."  Before  the  wood  was  "taken  up," 
Doyle  sold  it  to  Ihe  plaintiff  Beaty .  After  die  wood  was  soM 
to  Beaty,  Crocket  &  Woodson  sent  a  wagon  to  haul  some  of 
the  wood  that  had  been  coaled.  When  Baker  (the  wagoner) 
came  to  the  coal  pit,  tlie  plaintiff  Beaty  was  there  and  claimed 
the  coal  as  his  own.  The  plaintiff  went  up  to.  the  wagoner 
(Crocket  &  Woodson's  agent)  and  told  him  to  go  away,  where- 
upon the  wagoner  thi»atened  to  make  the  plaintiff  go  away^— 
and  he  took  a  load  of  coal  and  hauled  it  to  the  defendant. 
Other  persons  hauled  portions  of  this  wood  to  the  defendants, 
by  their  directions,  befinre  this  suit  was  brought. 

The  court  charged  the  jury,  among  other  things,  '<If  the  de- 
fendants, by  themselves  or  their  agents,  claimed  the  wood  and 
coal  as' their  property,  and  prevented  the  plaintiff  from  obtain- 
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ing  posaession  of  them  before  the  institation  o(  this  sciit,  they 
are  gailty  of  a  conv^raion,  thoogh  they  may  not  in  point  of 
fi»t,  hape  received  the  whole  of  it  into  their  actual  posseaBion 
before  the  institufcimi  of  thi^oit."  ^ 

The  jury  found  for  the'plain*tiff  the  value  of  all  the  wood^ — 
as  well  that  wluch  had  been  hauled  before  the  institution  of 
^a  auit,  aa  that  which  remained  on  the  ground. 

The  defendanta  moved  for  a  new  trial,  which  waa  refuaed  by 
the  court,  and  they  appealed  to  thia  court. 

It  ia  now  inaiated  that  hia  honor  erred  in  hia  inatnictioa  to  the 
jury;  becauae  it  ia  aaid,  that  for  aught  that  appeara,  the 
eerda  of  wood  may  have  been  far  diatant  from  each  other,  and 
the  claim  of  ownerahip  of  one  cord  in  auch  caae,  would  be  no 
ovidwoe  of  auch  claim  in  relation  to  another. 

It  ia  very  truoi  that  in  the  caae  suj^oaed,  the  act  of  a  pwrty 
lA  taldng  poaaeaaion  of  part  of  the  wood  wouM  be  no  evir 
of  the  oonveraion  of  other*  wood  lying  at  a  diatanoe,  nor 
doea  hia  honor  ao  charge  the  juiy.  He  aaid  "that  if  the  de- 
fendaAta  dainated  the  wood  and  coal  aa  their  property,  and  pre- 
vented the  plaiatiffii  from  obtaining  poaaeaaion  of  them,  they 
are  guilty  of  a  converaion."  Thia  language  left  it  to  the  jury 
%9^  aay  whether  the  defendanta  claimed  the  wood  aa  their  own, 
and  prevented  the  owner  from  taking  poaaeaaion  of  it  If  ao, 
the  defendanta  were  guilty  of  a  oonveraion. 

We  think  the  atatement  of  the  court  waa  atrictly  oorreot. 
It  waa  matter  of  evidence  whether  the  wood  waa  in  auch  prox- 
imity aa  that  the  claim  of  the  defendanta  and  the  conduct  of 
their  agenta  prevented  the  plaintiff  from  taking  poaaeaaion  of 
any  part  of  the  wood.  And  we  think  there  ia  evid^ice  aoffi- 
cient  to  aupport  the  verdict  on  thia  point,  especially  as  the  bill 
of  exceptions  doea  not  state  that  it  containa  the  whole  of  the 
evidence  that  waa  given  in  the  cause.    Affirm  the  judgment. 
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When  Ium)  it  sold  at  execution  gale,  the  tenant  of  the  execution  debtor  may  attora 
to  the  purcfaater,  and  be  may  resist  the  suit  of  such  debtor  by  proof  of  the  tale 
and  attornment.  This  defence  If  available  on  a  writ  of  forcible  detainer  aa  well 
aa  in  meAmt  af  ejectment.  60  the  tenant  of  Bdft§;tgori  where  the  nortgagie  it 
fatSutiei,  may  lake  a  knee  from  the  mortfaca»»  and  may  ratlBC  tha  toit  of  tke 
morlsagor.  The  relation  of  landlord  and  tenant  n  dtsaolved  by  the  executioD  laie 
or  by  the  forfeiture  of  the  morl;gaj^. 

Buekelew  &  Wellfl  recovered  judgments  against  John  Bow* 
ser,  and  executions  were  issned  and  levied  on  the  lands  of 
Bowser.  They  were  sold,  and  plaintifls  in  the  execution  be- 
came the  purchasers.  The  sheriff  made  a  deed  to  them,  and 
they  conveyed  by  deed  to  Bachman.  At  the  time  of  the  ex- 
ecution sale  Gecnrge  Bowser  was  in  possession  of  the  land  as 
the  tenant  of  John  Bowser,  and  after  a  deed  was  made,  he 
took  a  lease  from  Bachman. 

A  suit  was  instituted  by  John  Bowser,  in  the  county  of  Bid- 
livan,  where  the  land  lay,  against  George  Bowser  by  writ  of 
fbrciMe  detainer.  The  justices  of  the  peace  rendered  judg- 
ment for  the  defendant.  The  plaintiff  brought  the  case  to 
the  circuit  court  by  certiorari,  where  it  was  tried  by  a  jury, 
under  ^Krectton  of  judge  Lucky,  and  a  verdict  and  judgment 
rendered  for  the  plaintiff.  From  this  judgment  the  defendant 
appealed. 

A.  /.  McKinneg,  for  plaintiff  in  error. 

AmMy  for  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  for  a  forcible  detainer  of  the  premises  in 
question.     The  facts   are  shortly  as  follows:   John  Bowser, 
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the  defendant  in  error,  owned  the  land  in  controversy,  and 
leased  it  to  one  Blythe,  who  leased  the  same  to  George  Bow- 
ser. After  the  lease  expired,  George  Bowser  continued  in 
possession  by  the  tacit  permission  of  John  Bowser.  In  July, 
1843,  the  land  was  sold  by  virtae  of  executions  against  John 
Bowser,  and  the  purehaser  received  a  deed  from  the  sheriff, 
and  has  since  conveyed  the  same  land  to  one  Bachman,  to 
whom  George  Bowser  has  attorned  as  his  tenant,  and  has 
taken  a  lease  from  said  Bachman.  In  February,  1S46,  this 
action,  for  a  forcible  detainer,  was  brought  by  John  Bowser 
against  George  Bowser. 

Upon  these  facts,  his  honor,  the  judge  of  die  circuit  court, 
told  the  juiy,  *<th4t  allhough  the  levy  and  sale  of  the  land  in 
1843,  and  the  execution  of  tiie  sheriff's  deed  to  Buckelew  & 
Wells,  and  their  deed  to  Bachman,^  and  tiie  proceedings  on 
which  they  were  founded,  read  and  relied  on  by  the  defendant's 
counsel,  might  have  the  effect  in  law,  to  divest  the  legal  titie 
of  said  land  out  of  the  plaintiff,  and  to  vest  it  in  the  pur^ 
chasers  at  said  execution  sale,  or  in  tiieir  vendee ;  yet  the  le*- 
gal  'light  of  possession  of  said  land  still  remained  in  the  plain- 
tiff, unchanged  by  said  sale  and  proceedings ;  and  upon  the 
facts  of  this  case,  the  plaintiff  would  be  entitied  to  institute 
and  maintain  tiiis  suit  for  an  unlawful  detainer,  against  the 
defendant  for  holding  over  the  possession  of  said  land,  if  the 
defendant  had  originally  entered  and  held  said  land  as  the 
tenant  of  the  plaintiff;  tiuit  the  defendant  could  not,  in  this 
case,  resist  or  defeat  the  recovery  of  his  landlord,  the  plain- 
tiff, if  such  relation  had  existed  between  them  previously." 

The  jury  found  for  tiie  plaintiff,  and  the  court  having  revis- 
ed a  new  trial,  the  defendant  appealed  to  this  court. 

The  only  question  in  this  case  is,  whetiier  the  tenant  of  a 
party,  whose  titie  is  extinguished,  still  remains  tenant  and 
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owes  aUegianoe  to  tsoAi  party  afktr  the  extiBguuhmaiit  of 'Ub 


It  is  a  well  settled  role,  that  the  tenant  is  estopped  to  deny 
the  title  of  Us  landlord.  And  this  role  is  not  merely  teehaieal, 
but  it  is  fiyonded  in  public  convenience  and  sound  pottey. 
And  the  person  once  a  tenant,  will  jarma  fack  be  deemed  to 
continae  in  that  character,  so  l<mg  as  he  remains  in  posses- 
iion  of  the  land  demised.  Yet  it  is  always  oempetent  for 
such  person  to  show  that  the  relation  has  been  diasolved,  and 
this  being  done,  he  will  be  permitted  to  controvert  the  title 
nnder  which  he  fbnnerly  held.  Camp  vs;  Camp  ei  oi.,  5  Conn. 
Rep.  291 :  In  2  Greenleafs  Ev.  258,  it  is  laid  down,  that 
«<the  tenant  may  always  show  that  his  landlord's  title  has 
expired,  or  that  he  has  sold  his  interest  in  the  preBUses,  or 
that  it  is  alienated  from  him  by  judgment  and  operation  of 
law."  And  it  is  held  in  the  case  of  Jon/es  vs.  Clarke  (20  John. 
Rep.  51,)  that  a  tenant  of  a  nu>rtgagor  in  possession  after  the 
mortgage  has  been  forfeited,  daring  the  continuance  of  the 
lease  from  the  mortgagor,  may  attorn  to  the  mortgagee  and 
take  a  lease  from  him.  And  in  an  action  by  the  mortgagor 
fi>r  rent,  under  the  lease,  the  tenant  may  set  up  the  attorn- 
ment as  a  legal  defence. 

These  principles,  so  well  established,  iare  decisive  of  this 
case ;  for  the  only  question  is,  whether,  when  the  title  passes 
from  the  landlord,  either  by  his  own  act  or  by  operation  of 
law,  the  tenant  may  attorn  to  the  new  owner.  And  unques- 
tionably he  may  do  so.  And  the  relation  between  himself  and 
his  former  landlord  is  thereby  dissolved. 

His  honor  seems  to  have  thought  that  the  form  of  this  ac- 
tion would  preclude  the  application  of  the  principle  above 
stated ;  because  in  it  the  only  question  is,  as  .to  the  right  of 
possession,  the  title  not  being  involved  in  the  controversy. 
But  this  case  makes  no  difference.    If  the  relation  of  landlord 
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mid  tenant  had  ceased,  it  was  competent  tor  tke  defendant  to 
show  that  fact,  no  matter  what  the  form  of  action  in  which 
he  was  soed. 

The  ground  of  recovery  here  b,  that  the  defendant  is  estop- 
ped fiom  denying  his  landlord's  right  of  possession ;  but  if 
he  can  show  that  the  plaintiff  is  no  longer  landlord ;  that  his 
relation  as  tenant  has  ceased ;  the  estoppel  no  longer  exists. 
Why  may  he  not  show  this  fSsMst  to  avoid  the  estoppel  ai 
well  in  the  action  of  forcible  detainer,  as  ^n  ^ectment?  There 
can  be  no  reason  against  it  He  does  not  thoneby  bring  the 
title  into  question,  but  he  only  shows  a  fact  connected  with 
the  title,  by  which  his  relation  as  tenant  has  ceased,  and  he 
is  relieved  from  the  estoppel. 

We  think  there  is  eiror  in  this  reccnrd,  and  thorefcre  reverse 
the  judgment,  and  remand  the  cause  for  another  tiial. 


Clau  a  Nakge  vs.  Bell. 

A  lovy  on  penonal  pioporCy  of  tbo  principal  tufficient  to  satitfy  the  exocutioo,  dit- 
chaiget  the  turety.    Thit  rule,  however,  doet  not  apply  in  faror   of  the  princi- 
pal, where  the  indorter  has  paid  the  jodgmeot  and  xnstitnted  an  action  againat 
iha  principaL    A  levy  on  the  property  of  priMipal  ia  nodafiuKMto  the  aoiioa  of 
tba#adoiaer. 

This  is  an  action  of  assumpsit  which  was  instituted  by  Bell, 
in  the  circuit  court  of  Knox  county,  against  Clark  A  Nance. 
There  was  a  verdict  and  judgment  rendered  at  the  October 
term,  184«,  in  favor  of  Bell,  Alexander,  judfee,  presi 

FVom  this  judgment  the  defendant  appealed. 

Wm.  Swcaiy  for  the  plaintifis  in  error. 
Lgony  for  the  defendant  in  error. 
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Gxmnit  i*  ileUverod  tbe  ^qpuuoii  of  the  court. 


is  an  action  by  the  holder  against  the  maker  and  en« 
dsvser  of  a  proaossocy  note.  The  deelaralion  alleges,  that  on 
the  19th  d»y  of  July,  IMS,  Plyor  Nance  executed  his  pvomas-' 
soiy  note  to  James  Claik  for  one  hundred  and  sixty-five  dol- 
Iani»  payable  four  mondis  after  date,  at  tbe  office  of  discount 
and  deposit  of  the  Union  Bank,  at  KnoxviUe ;  and  that  said 
Claik  end<»sed  his  name  Ibereony  and  ordered  the  contents 
thereof  to  be  paid  toihe  plaintiff,  Samuel  Bell;  and  that  said. 
,  Bell  endorsed  the  same,  and  directed  its  contents  to  be  paid  to 
the  Union  Bank  of  Tennessee ;  that  demand  had  been  rnade^ 
and  due  notice  of  non-payment  thereof  ^ven  to  the  endcvsers; 
that  the  Union  Bank  instituted  suit  against  all  the  parties,  and 
prosecuted  the  same  to  judgment,  recorering  the  sum  of  9178 
78  cents,  besides  cost;  and  that  afterwards  the  said  plaintiff^ 
Samuel  Bellj  being  the  last  endorser,  paid  and  discharged  said 
judgment,  whereby  a  right  of  action  hath  accrued  to  him,  to 
demand  of  tbe  defendants  the  sum  so  paid  l^  him. 

To  this  declaration  the  defendants  pleaded,  that  before  tte 
plaintiff  paid  the  amount  of  the  judgment  in  his  declaration 
mentioned,  an  execution  had  issued  on  said  judgment,  and 
came  to  the  hands,  of  a  deputy  sheriff,  and  was  by  him  levied 
on  die  personal  properly  of  tbe  said  Pryor  Nance,  of  valu^ 
sufficient  to  satisfy  said  execution,  which  property  was  taken 
into  the  possession  of  said  deputy  sheriff. 

To  these  pleas  the  plaintiff  demurred,  and  his  demurrer  wan 
sustained  by  the  court. 

The  cause  came  on  then  to  be  tried  before  a  jury  on  the 
general  issue ;  on  which  trial  the  court  permitted  the  'defend* 
ants  to  give  the  matters  of  their  said  pleas  in  evidence;  and 
chaig^  the  jury,  that  a  levy  on  personal  property  sufficient 
to  pay  the  debt,  was  a  satisfaction  of  the  execution,  but  to 
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have  that  effect,  it  devolved  on  the  defendants  to  show  that 
the  property  levied  on  was  of  value  sufficient  to  discharge 
the  debt,  and  that  fact  defendants  must  mEike  out  by  clear  and 
satisfactory  evidence.  The  jury  found  for  the  plaintiff,  and 
the  court  refused  a  new  trial;  to  which  the  defendants  ex^ 
cepted  and  appealed  to  this  court. 

Upon  the  evidence  in  this  cause  (if  the  issue  before  the  jury 
vfer^  deemed  material)  there  is  no  ground  for  a  new  trial. 

The  court  left  it  to  the  jury  to  say,  whether  there  had  beeqf 
a  levy  on  property  sufficient  to  discharge  the  execution.  The 
jury  have  responded  in  the  negative,  and  their  verdict  was 
well  warranted  by  the  evidence.  But  the  defendants  insist, 
that  although  they  obtained,  upon  the  general  issue,  all  the 
benefit  of  the  matter  they  had  specially  pleaded,  yet  that  they 
had  a  right  to  plead  this^  matter  specially  if  they  chose,  and 
that  his  honor  erred  in  sustaining  the  demurrer. 

If  it  were  admitted  that  the  facts,  thus  in  evidence  on  the 
general  issue,  might  be  specially  pleaded,  (a  question  now  not 
necessary  to  consider,)  there  certainly  would  be  no  ground  to 
reverse  the  judgment  in  order  to  give  the  defendants  the  ben- 
efits of  this  evidence  upon  their  special  plea,  which  they  have 
already  had  upon  the  trial  of  the  general  issue.  But  there 
has  been  in  the  pleadings  and  on  the  trial  of  this  case,  an  en- 
tire misapplication  of  the  doctrine  of  the  case  of  Yowng  if 
VThiUcombej  3  Yerg.  R.,  and  other  cases  of  a  similar  character. 
Those  are  cases,  where  the  plaintiff,  whose  execution  has  been 
once  levied,  attempts  to  levy  the  same  execution,  or  an  dias^ 
on  the  same  judgment,  on  the  property  of  other  parties.  In 
such  case,  sureties  are  discharged,  if  the  property  of  their 
principal  has  been  taken  in  execution  to  an  amount  sufficient 
to  satisfy  the  Ji,  fa. 

But  this  is  a  suit  by  one  of  the  parties  to  the  execution  in 
question,  who  by  the  payment  thereof,  has  a  right  of  action 
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against  his  co-defendaiit»>  who  were  preceding  partieB  on  the 
paper  upon  which  the  payment  had  been  obtained.  The  de- 
fendant's  pleas  have  no  relevancy  to  such  a  case,  were  fiivol>* 
«Q8,  and  ought  to  have  been  stricken  out.  If,  after  die  plain- 
tiff  paid  and  discharged  the  execution,  the  sheriff  had  retain* 
ed  the  propor^  of  Nance,  which  he  had  levied  on,  he  would 
have  been  liable  to  Nance  therefor.  But  no  levy,  nor  any 
consequence  thereof  by  the  ^sconduct  of  the  sheriff,  could 
be  any  defence  to  the.plaintiJSPs  action,  who  has  paid,  as  he 
had  a  rig^t  to  do,  the  amount  of  the  judgment  against  him* 
self  and  the  other  parties.    Affirm  the  judgment. 


Dearing  vs.  Gate  &  Shirley. 

The  prefareiice  of  entry  under  the  ocdi^ant  lawt,  U  a  right  of  value.  The  land  nay 
be  worth  more  than  the  goTeitinient  demaodt  for  it,  and  the  excoM  of  value  above 
ihaX  price  it  the  value  of  the  right  of  entry  to  which  the  occupant  if  entitled,  where 
be  bad  been  deprived  of  tbl^ght  by<4he  fraodnleut  conduct  of  another. 

TWwhiU  and  Gaui^  for  the  complainant. 

It  is  assumed  that  the  coi](iplainant's  right  was  an  incorpo- 
real interest  in  the  land^  a^d  inheritable  by  the  act  of  1839, 
eh.  153,  sec.  1,  andthlatthi^  defendants  tortiously  converted 
and  disposed  of  comp^i^ant's  right  to  their  own  use,  profit 
and  gain. 

And  the  material  questionJis,  will  a  biU  lie  to  recover  the 
value  of  the  occupancy?  1  Story's  Eq.  148-9.  A  right  of 
way  is  an  incorporeal  hereditament,  and  a  court  of  equity  will 
entertain  a  bill  for  an  ii\ju{^  done  to  the  same.  1  John.  Ch. 
Rep.  611,   Crvton  Tu^jrike^.  vs  Reder  and  others. 

Tithes  is  an  incorporeal  hereditament,  and  a  bill  will  lie 
for  an  account.     1  Mad.  Ch.  105-6. 
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Rents  are  an  incorporeal  hereditament,  and  a  bill  will  lie 
to  recover,  ae  well  those  commenced  by  torts  as  those  by 
conlract.    1  Stoiy  488-9. 

A  court  of  equity  will  entertain  a  bill,  and  give  relief  to  a 
person  who  has  located  a  land*  warrant  for  another  and  give 
the  customary  amount  allowed  to  locators  for  locating.  Smith 
and  others  Brooks^  heirSy  3  Haywood  Reports,  246. 

Is  not  the  settling  upon  the  land  and  obtaining  an  act  firom 
the  state  to  authorize  the  settler  to  enter  the  land  in  exclusion 
%A  all  others,  and  clearing  a  field  thereon,  as  much  entitled  to 
be  paid  for,  as  to  go  into  the  forest  and  mark  out  a  certain 
boundary  and  have  the  same  entered  in  the  surveyor's  office? 

4  Yerg.  Rep.  71.  A  court  of  equity  decreed  one-fourth  of 
a  tract  of  land  for  the  locator's  part  in  locating,  which  decree 
was  affirmed  by  the  supreme  court.  See  page  81.  See  book 
above;  and  decreed  that  the  locator's  interest  would  be  made 
a  charge  upon  the  land. 

An  action  of  assumpsit  will  lie  to  recover  the  value  of  an 
occupant  right.    4  Yerg.  1. 

The  right  of  an  occupant  acquired  ipder  the  laws  of  Ten- 
nessee, is  a  good  consideration  for.  a  promise.    4  Yerg.  1. 

Jurisdiction  having  once  rightfully  attached,  it  shall  be 
made  effectual  for  every  purpose  of  complete  relief  1  Story, 
82. 

Smith  and  others  vs.  Brooke  heirs.  The  complainant  in  that 
case  prayed  for  satisfaction  out  of  the  land  by  partitioning 
the  same,  or  tiiat  the  defendants  be  compelled  to  pay  the 
value  of  the  locator's  share.  (There  was  no  agreement  in 
writing.)  Defendants  plead  the  statute  of  frauds,  plea  was 
overruled ;  compelled  defendants  to  answer,  and  finally  par- 
tition  of  the  land  decreed. 


•• 
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JL^oMy  ft>r  die  defendants. 

Gssxii  J.,  delivered  the  opinion  of  tbe  coui^. 

This  trill  lA  brought  for  the  Valae  of  aa  occupant  fight  of 
entry  of  a  quarter  section  of  land,  in  the  Ocoee  district.  The 
facts  are  these.  Dearing  was  entitled  to  a  preference  of  en* 
try  of  the  land  in  question,  and  being  absent  from  home,  Shk- 
ley,  by  means  of  deceptions  representations,  procured  the  wife 
and  son  of  Dearing  to  assign  to  him  in  Bearing's  name  the 
said  occupant  right;  no  consideration  was  paid  thei^fbt,  and 
Draring  was  gone  at  the  time  to  Arkansas  as  the  driver  of  a 
team  in  company  with  the  emigrating  Indians.  Before  the 
time  for  making  occupant  entries  expired  Shirley  assigned 
said  right  of  occupancy  to  said  Gate  upon  a  contract,  that 

0 

Gate  should  enter  the  land  and  then  sell  it,  and  after  retain- 
ing the  money  to  be  advanced  by  him  in  making  the  entry, 
the  profits  were  to  be  divided  between  Shirley  and  Gate 
equally.  In  pursuance  of  this  contract  Gate  did  enter  the 
land,  and  has  obtained  a  grant  therefor  in  his  own  name. 
Before  Gate  made  said  entry,  or  advanced  any  monqr  to  the 
state  therefor,  he  was  told  Dearing  would  trouble  him  when 
h*  returned  home. 

Tlie  complainant  relinquishes  his  right  to  have  the  land  de- 
creed to  him,  and  insists  only,  that  he  shall  have  compensa- 
tioii  for  his  preference  of  entry,  which  the  defbndants  have  ob- 
tained without  consideration.  This  was  allowed  in  the  chan-^ 
celior's  decree,  deducting  the  value  of  the  rents  which  have 
accrued  since  Gate  obtained  a  title  to  the  la^d ;  during  which 
time  it  has  .been  occupied  by  the  complainant.  We  are  of 
opinion  the  chancellor's  decree  is  correct. 

The  preference  of  entry  under  the  occupant  laws,  is  a  valu- 
able right.  The  lands  may  be  worth  much  more  than  the 
G— Vol.  vui. 
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price  the  government  demands;  and  the  excesfl  of  value  above 
that  price,  is  the  value  of  the  right  of  entry  to  which  the  oc- 
cupant is  entitled.  The  complainant  has  been  deprived  of 
this  right  by  the  fraudulent  conduct  of  Shirley ;  and  the  de- 
fendant Gate  was  not  only  sufficiently  informed  of  the  manner 
Shirley  obtained  this  assignment,  to  put  him  on  inquiry,  but 
he  received  the  assignment  from  Shirley  upon  an  agreement 
of  partnership  in  the  profits  of  the  land  thus  fraudulently  ob- 
tained. 

Both  these  grounds,  therefore,  prevent  Gate  from  setting  up 
tke  defence,  that  he  is  an  innocent  purchaser  without  notice. 

Affirm  the  decree. 


State  vs.  Shaw  &  Rutledoe. 

1.  Tbe  act  of  1823,  ch.  25,  which  make  the  treatiiig  of  electors  with  a  Tiew  to  obtaia 
their  TOtes  preaentable  by  two  ^rand  jurors,  it  repealed  by  the  act  of  1842,  which 
places  all  offences  od  the  same  footm;,  to  wiq  indictable,  and  also  prefcntable  am 
the  information  of  any  member  of  the  grand  juiy. 

%  The  judgment  afainst  the  defendant  on  demurrer  to  an  iadietment  for  a  mbder 
meaner  ia  final. 

An  indictment  was'presented  to  the  grand  jury  of  Greene 
county,  at  die  instance  of  Hinkle,  prosecutor,  against  Shaw 
and  Rutledge,  and  was  returned  a  true  bill. 

The  first  count  in  this  indictment  charges,  that  *' James  Shaw 
being  a  candidate  for  constable  in  the  fifth  civil  district  of  said 
county  of  Greene,  at  an  election  held  on  the  7th  day  of  March, 
1846,  in  thc^  county  aforesaid,  did  then  and  there,  being  a  can- 
didate for  the  office  of  constable,  unlawAilly  treatthe  electors 
at  said  election  with  spirituous  liquors,  for  the  purpose  of  ob« 
taining  their  votes  thereby,  contrary  to  the  statute,"  &c.  &c. 

The  second  count  charges,  that  Shaw  unlawftilly  treated  the 
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riectora  with  spiritaoua  liquors  to  obtain  their  votes,  through 
die  instrumentality  of  Rutledge,  his  agent,  &c. 

A  third  cotuit  charges  the  offence  jointly  against  Shaw  and 
Rutledge. 

The  defendants  demurred  to  this  indictment,  because  they 
say  that  the  offence  charged  in  the  indictment  is  not  the  sub- 
ject of  an  indictment,  but  can  only  be  reached  through  a 
presentment  made  upon  the  knowledge  of  two  or  more  of  the 
grand  jury. 

The  officer  for  the  State  joined  in  the  demurrer,  and  the 
presiding  judge  sustained  the  demurrer,  and  discharged  the 
defendants.  From  this  judgment  the  attorney  general  for 
the  State  appealed. 

AUomeg  general^  for  the  state. 

Anwldy  for  the  defendants. 

TuRLET  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  of  indictment  against  James  Shaw  and  James 
Rutledge,  for  treating  the  electors  of  the  fifth  civil  district  of 
Greene  county  with  spirituous  liquors,  for  the  purpose  of  ob- 
taining  their  votes  for  James  Shaw,  for  the  office  of  constable. 

There  is  a  demurrer  to  the  indictment,  and  in  support  there* 
of  it  is  a^rgned  that  the  act  of  1823,  ch.  25,  which  creates  the 
o>ffimce,  makes  it  presentable  upon  the  knowledge  of  two  or 
more  of  the  grand  jury,  and  not  indictable.  This  is  the  true 
construction  of  the  statute,  and  the  argument  would  be  unan- 
swerable, but  for  the  fact,  that  the  act  of  1842,  ch.  141,  sec. 
4,  provides  that  all  violations  of  the  penal  laws  may  be  prose- 
cuted by  indictment  or  presentment  of  a  grand  jury,  and  in 
ca«e  qf  presentment  upon  the  information  of  any  one  of  the 
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grand  jury.-  This  Btatate  repeals  that  provision  of  the  act 
of  1823,  which  required  the  offence  to  be  presented  by  two  of 
ihe  grand  jurors  upon  their  own  knowledge,  and  makes  it  in- 
dictable. 

The  circuit  judge,  therefore,  erred  in  sustaining  the  de- 
murrer, and  his  judgment  will  be  reversed^  And  this  court 
proceeding  to  render  such  judgment  as  the  circuit  court  should 
have  rendered,  fines  the  defendants  one  hundred  dollars,  ac- 
cording to  the  provisions  of  the  act  of  1823,  ch.  25. 


Bradbn  and  Wipe  vs.  Walker. 

Ad  imralkl  and  intufficieiit  plea  of  juttification  in  an  action  of  ilander,  upon  which 
DO  judgment  could  have  been  rendered,  ii  entitled  to  no  weight  in  aggravation  of 
damages  under  the  plea  of  not  guilty. 

Moore  sued  Braden  before  Burch,  a  justice  of  the  peace  ibr 
Claiborne  county,  on  a  note  executed  by  Braden  to  Moore^ 
As  a  defence  to  the  action,  Braden  produced  an  order  in  these 
words:  "Mrs.  Sarah  Collins,  you  may  give  that  pot  and  kettle 
to  John  Braden,  that  I  have  levied  on,  as  he  has  settled  the 
tax  with  me  for  Green,  this  28th  day  of  March,  1843. 

N.  H.  MooRB. 

Test— Jonathan  Walker." 

There  was  endorsed  on  the  order  the  following  words :  -*! 
protest  this  order,  this  2lBt  April,  1843. 

Sarah  Collins." 

Walker  being  introduced  as  a  witness  in  this  case,  stated, 
that  the  object  of  the  order  was  merely  to  release  the  offi- 
cer's levy,  and  not  to  convey  the  property  mentioned  in- 
the  order  to  Braden,  or  that  said  Moore  should  be  liable  on  it. 
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He  ako  stated,  that  Sarah  Collins  was  willing  to  give  up  one 
of  th^  vessek  mentioned  in  the  orders  Walker  was  the  only 
witness,  and  judgment  was  rendered  for  the  plaintiff  on  the 
note. 

After  the  trial  Sarah,  the  wife  of  Braden,  made  various 
statements  imputing  peijury  in  the  swearing  to  Walker,  and 
suit  was  conunenced  for  slander,  in  the  cirouit  courts  of  Clai- 
borne county,  by  Walker  against  Braden  and  wife;  the  de* 
claration  setting  forth  various  words  imp^ting  perjury. 

The  defendants  pleaded;  Ist  not  guilty:  2d,  not  guilty  with- 
in six  months,  and  3d,  that  Walker  became  a  witness  in  the 
cause  mentioned  in  the  declaration,  when  amongst  other 
things  it  became  a  material  question  whether  the  said  Walker 
was  a  witness  iki  an  order  in  these  words,  &c.  &c.  &c.  And 
also  it  became  a  material  questioQ  whether  said  order  should 
not  be  received  to  rebut  the  demand  set  up  by  Moore  against 
said  Braden,  to  defeat  which  effect  said  witness,  Walker,  then 
and  there  proved,  that  the  object  of  the  order,  to  which  he  was 
a  witness,  was  to  release  the  pot  and  kettle  from  the  levy  of 
the  officer,  and  also  swore  that  Sarah  Collins  was  wiUing  to 
give  up  one  of  the  vessels.  Whereas,  in  truth  and  in  fact  the 
said  Sarah  Collins  was  not  willing  to  give  up  either  of  the 
vessels  mentitoed.  And  so  the  defendant  avers  that  the 
swearing  was  AUse,  and  the  defendant  was  therefore  justified 
in  speaking  and  publishing  the  words  imputed  to  him  in  the 
declaration,  alt  of  which  he  is  ready  to  verify. 

To  these  pleas  there  were  .general  replications,  and  the 
case  was  submitted  to  a  jury,  judge  Lucky  presiding,  and  he 
charged  the  jury,  that  the  plea  of  justification,  though  quite 
informal,  in  substance,  alledged,  that  the  defendant  was  justi- 
fied in  speaking  the  words^  because  the  plaintiff  did  commit 
pcQury;  shoiUd  the  jury  from  the  evidence,  believe  that,  on 
the  trial  before  the  justice,  the  plaintiff  knowingly,  wilfuUy, 
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and  oormptly  swore  to  that  wbicli  was  not  tnie,  tlien  they 
should  find  on  the  plea  for  the  defendants*;  on  the  other  "hand, 
if  the  plea  is  not  sustained  by  proof,  it  aggravates  Utte  oAence, 
and  the  jury  should  find  for  the  plaintiff,  and  assess  whatever 
damages  they  may  think  he  has  sustained. 

The  jury  returned  a  verdict  for  the  plaintiff  for  five  hun- 
dred dollars.  A  motion  was  made  for  a  new  trial  and  over- 
ruled, and  judgment  rendered  for  the  plaintiff. 

The  defendant  appealed. 

m 

Pecky  for  plaintiff  in  error. 

Sawyert  4*  Evans^  for  defendant  in  error. 

Rbbsb,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  slander  brought  against  plaintiff  in  er- 
ror fcHT  words,  imputing  peijury,  spoken  by  the  wife,  of  the 
plaintiff  below.  Issue  was  joined  upon  a  plea  oC  not  guilty. 
The  defendants  pleaded  a  special  plea,  which  averred  that 
plaintiff,  on  the  occasion  set  forth  in  the  declaration,  had  sworn 
to  facta  specified  in  the  plea,  which  were  not  as  sw<wn  to,  and 
diat  flie  statement  was  untrue  and  false,  and  the  defendant 
therefiiwe  justified,  &c.  Plaintiff  replied  to  this  plea  and  is- 
sue was  taken  thereon. 

.  On  the  trial,  the  court  charged  that  the  plea  in  question,  al- 
though very  informal,  in  substance  imputed  peijury;  and  that 
unless  the  defendants  had  proved  that  plaintiff  had  wilftilly 
and  corruptly  sworn  to  what  he  knew  to  be  false,  they  should 
on  that  issue  find  for  the  plaintiff,  in  which  case  the  filing  of 
the  plea  ought  to  aggravate  the  damages.  The  charge  of  the 
court  upon  the  point  states  truly,  what  a  valid  plea  of  justifi- 
cation, in  the  case,  ought  to  have  been,  but  not  correctly*  what 
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the  plea  in  qaestion  imported  and  in  fact  was.  Evidence 
ahowing  the  statement  of  the  plaintiff  to  have  been  fake  in 
the  particalarB  deflignated,  would  have  maintained  the  plea. 
To  be  sore  the  finding  wonld  have  been  immaterial— atid  so 
it  woold  have  been,  if  the  defendant  had  proved  the  oath  of 
the  plaintiff  to  have  been  wUfnlly  and  comqptly  false,  in  ma* 
terial  particolars,  because  ihe  strength  of  the  proof  conld  not 
have  aided  the  weakness  of  the  allegation.  If  defendants  had 
obtained  a  Terdict  upon  this  plea,  judgment  must  have  been 
arrested.  It  was,  therefore,  error  in  the  court,  to  state  that 
the  filing  of  such  a  plea  should  have  all  the  effect  against  the 
defendants  in  aggravation  of  damages,  that  would  have  re* 
suited  firorik  a  plea  imputing  wilful  and  coirapt  peQuiy.  For 
this  reason  the  judgment  must  be  reversed,  and  a  new  trial 
be  awarded. 


GOFOKTH  f>$.  StATB. 

1.  WhM  defiHid&DK  throw  down  the  fflooes  of  aooUiar  anlawfbUy  and  witbont  right, 
vMler  the  hapfemoo  that  ha  had  a  logal  right  to  do  so,  ha  it  not  guilty  afmalidotti 
,    viaehisf,  undar  tha  act  of  1808,  eh.  9. 

The  act  of  1803,  (N.  &  C.  490,)  ch.  9,  provides,  that  if  any 
person  shall  wilfully  or  maliciously  bum,  or  cause  to  be  burned, 
any  stacks  of  flax,  or  any  fences,  boards,  timber,  or  any  other 
lumber,  or  throw  down  any  fences,  shall  on  conviction  be  fined 
not  exceeding  five  hundred  dollars,  and  imprisoned  not  exceed- 
ing one  year. 

Goforth  was  indicted  in  the  circuit  court  of  Sullivan  coun- 
ty, for  wilfully  and  maliciously  throwing  down  the  fences  of 
Thomas  J.  Chase. 


38  KMQXViliLE: 

The  case  wae  tried  1^  judge  Lucky  and  a  jury,  at  the  No- 
vember term,  1847,  on  the  plea  of  not  guilty. 

It  appeared  that  Chaae  rented,  by  article  of  agieement,  a 
field  to  Qoforth;  that  when  it  was  drawn  Gofortb  said  it  said 
nothing  about  the  garden  and  house-  atti^cbed^  to  whioh  Chase 
replied,  that  he  already  had  possession  of  the  house,  and  that 
he  intended  him  to  occupy  that  and  cultivate  the  garden. 
The  agreement  of  occupation  was  lor  a  year.  The  defendant 
and  iiwosecutor,  Chase,  fell  out  about  the  rent,  and  defendant 
against  the  protest  of  proeecutor  removed  a  portion  of  .the 
Csnce  from  one  part  of  the  land  to  another  for  the  piupose  of 
eteding  a  pig  pen.  He  however  left  the  fence  in  a  bettar 
oondition  than  when  he  took  possession  of  the  premises. 

.  The  attorney  general,  on  behalf  of  the  state,  insisted  that 
the  agreement  in  regard  to  the  house  was  not  in  wiitingi  and 
tlierefore  not  binding  on  the  prosecutor;  and  counsel  for  de- 
fendant insisted  that  the  agreement  for  the  occupa^on  of  the 
premises,  or  a  part  of  them,  fiw  a  year  or  less  was  binding. 

The  court  charged  the  jury,  that  the  validity  of  the  parol 

• 

agreement  in  regard  to  the  house  and  garden,  was  of  no  con- 
sequence, but  that  they  must  be  satisfied  that  the  defendant 
removed  the  fences  unlawfully  and  malieiously,  with  the  intent 
to  ii\]ure  the  owner  of  the  premises.  He  said,  if  the  defend- 
ant had  not  legal  right  to  the  premises  on  which  the  fence  was 
situated  when  he  took  possession  of  the  house  and  garden, 
yet  in  point  of  fact  he  believed  he  had  such  right,  and  acted 
under  such  impression  of  his  right,  he  would  not  be  guilty  of 
wilfully  and  maliciously  throwing  down  the  fences  of  the  pro- 
secutor. 

The  jury  found  the  defendant  guilty.  He  moved  for  a  new 
trial.  The  motion  was  overruled,  and  defendant  was  fined 
five  dollars,  and  ordered  to  be  imprisoned  in  the  county  jail 
twenty-four  hours.     He  appealed. 
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Arnold,  for  the  plaintiff  in  error. 

AUomeg  general^  for  the  state. 

TuRLBT,  J.  delivered  the  opinion  of  the  court. 

This  is  an  illdk^tInent  against  the  defendant,  Goforth,  for 
malicioas  mischief;  and  the  specification  is,  that  he  did  mali* 
oionsly,  unlawfully  and  wilfully  throw  down  the  fences  of 
Thomas  J.  Chase. 

The  proof  shows,  that  Goforth  had  rented  of  Chase  a  lot  of 
gromid,  to  be  cultivated  in  com ;  that  Chase  permitted  him  to 
live  in  a  cabin  on  his  land,  round  which  there  was  a  small  lot 
of  open  ground,  under  fence,  which  he  was  also  permitted  to 
use  for  a  garden;  that  during  the  time  he  was  thus  in  the  use 
and  occupation  of  the  {demises,  he  took  a  portion  of  the  rails 
firom  the  fence  for  the  purpose  of  making  a  pig  pen,  but  that 
he  left  the  fence  when  he  gave  up  the  possession  of  the  cabin 
in  as  good  or  better  condition  than  he  found  it. 

There  is  no  pretence  whatever  for  holding,  that  the  removal 
of  the  rails  from  the  fence,  was  with  an  unlawful,  wilful  and 
malicious  intent  to  iiyure  Chase,  but,  on  the  contrary,  with 
the  belief  of  his  right,  arising  out  of  his  occupation  of  the  pre- 
mises, 00  to  use  the  rails. 

The  proof  then  does  not  sustain  the  verdict  found  by  the 
jury,  and  the  judgment  of  the  circuit  court  will  therefore  be 
reversed  and  the  case  remanded  for  a  new  trial. 


40  KNOXVILLE: 


Davu  tiff.  McNbbb. 

Words  imputing  perjury  to  the  defendant,  tpoken  by  the  prosecutor  whilst  in  the  leg it- 
inoate  discharge  of  his  dutyi  are  not  actionable,  and  where  the  case  was 'decided  in 
favor  of  the  defendant,  and  a  motion  was  pending  to  tax  the  proseeator  widi  the 
cosu,  the  proseeatorMid  in  deleoce  of  himself  that  the  defendant  had  sworn  falsaly, 
and  he  had  proved  it:  held  that  the  prosecutor  was  protected  against  an  action. 

McNees  sued  Davis  at  the  Circuit  Court  of  Greene  county, 
for  defamatory  words  spoken  by  him  imputing  peijury  to 
McNees. 

The  defendant  pleaded  not  guilty,  and  an  issue  thereupon 
was  brought  before  a  jury  under  the  direction  of  Judge 
Lucky.  A  verdict  and  judgment  were  rendered  for  the  plain- 
tiff for  the  sum  of  $200,  from  which  the  defendant  appealed. 

AmoUf  for  the  plaintiff  in  error. 

R.  /.  McJBnney  4*  Sfued^  for  the  defendant  in  error. 

GaEBir,  J.  delivered  the  opinion  of  the  court. 

IMa  is  an  action  of  slander  for  words  spoken,  brought  by 
McNees  against  Davis. 

The  declaration  alleges  that  Davis  spoke  the  following  false, 
maUdons  and  defamatory  wbrds,  of  and  concerning  McNees, 
**He  (meaning  the  plaintiff)  swore  what  was  not  true"  mean- 
ing thereby  that  the  plaintiff-  had  committed  peijury. 

It  appeared  in  proof  that  McNees  was  apprehended  and  on 
trial  before  justices  of  the  peace,  on  a  charge  of  peijury  pros- 
ecuted by  Davis.  The  magistrates  consulted  and  considered 
.  that  the  proof  was  not  strong  enough.  One  of  them  observed 
to  Davis  the  prosecutor,  they  would  have  to  tax  him  with  the 
costs,  and  undertook  to  explain  ^to  him  that  the  mistake  of 
*   McNees  was  not  material  to  the  issue;  Davis  said  he  did  not 
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know  how  they  could  do  thai;  McNees  had  sworn  falsely  and 
he  had  proved  it;  he  had  made  more  proof  than  he  had  expected 
he  would  have  done.  At  the  time  of  this  altercation  with 
Davis,  the  judgment  was  not  written  down,  but  was  after^ 
waids  ledaeed  to  writing:  McNees  was  still  hi  custody. 

Other  words  were  spoken  by  Davis,  but  they  were  address- 
ed to  McNees  and  are  not  laid  in  the  declaration. 

The  court  instructed  the  jury  that  ''if  the  words  were  spoken 
by  the  defendant  in  the  due  course  of  legal  proceedings  and 
while  he  was  acting  in  the  capacity  of  a  prosecutor  before  the 
justiees,  that  he  would  not  be  responsible  for  them — ^that  the 
defendant  had  a  right,  as  prosecutor  to  appear  before  the  jus* 
tices,  and  if  while  in  the  appropriate  management  of  the  cause 
in  that  respect,  he  used  the  language  complained  of,  the  words 
w^re  not  actionable — ^that  the  authorities  read  by  the.  defen- 
danffl  oounsel,  were  unquestionably  sound  law.  If  die  words 
were  spoken  after  the  cause  was  determined,  and  not  in  the 
due  course  of  legal  proceedings,  the  defendant  would  be 
liable — ^the  legal  protection  only  extended  to  the  dtfendant 
while  he  acted  in  his  official  capacity  as  prosecutor.  The 
court  further  told  the  jury  that  it  was  not  necessary  for  the 
justices  of  the  peace  to  write  out  their  opinion;  that  the  cause 
might  be  finally  determined  before  them  without  their  judg- 
ment being  written  out  at  all,  at  the  time  of  delivering  their 
opinion;  that  to  make  it  valid  it  might  be  written  out  after- 
wards. 

IVoof  of  words  spoken  in  the  second  person  will  not  sup- 
port a  court  charging  words  to  have  been  spoken  in  the  third 
person.  The  court  left  it  to  the  jury  to  determine,  whether  the 
words  were  spoken  before  or  after  the  judgment,  and  in  the 
due  and  regular  course  of  his  duty  as  a  prosecutor. 

When  requested  by  the  counsel  for  the  defendant  to  instruct 
them  as  to  the  right  of  the  defendant,  to  argue  the  question  of  - 
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the  taxation  of  costa  before  the  justioe,  the  court  replied  that 
the  general  principled  given  them  in  charge,  would  govern 
them  in  their  investigation — and  gave  no  specific  inBtraction 
on  that  point." 

The  jury  found  a  verdict  for  the  plaintiff;  and  the  court  hav- 
ing refused  to  grant  a  new  trial,  the  defendant  appealed  to  this 
court. 

We  are  of  opinion  his  honor  erred  in  refusing  to  give  the 
inatruction  asked  for  by  the  counsel  for  the  defendant. 

By  the  act  of  1794,  chap.  1,  sec.  76,  the  court  is  authorized 
upon  the  acquittal  of  a  party  charged  with  a  criminal  offence, 
to  tax  the  prosecutor  with  the  costa,  if  they  shall  be  of  opin- 
ion the  prosecution  was  frivolous  or  nialicious. 

Whenever  therefore  the  defendant  in  the  original  case,  ahail 
be  acquitted,  and  the  court  shall  proceed  to  act  under  this 
statute,  a  new  case  arises,  in  which  the  prosecutor  is  inteneat- 
'  ed  more  directly  than  in  the  original  case.  If  therefore,  aa  the 
court  properly  told  the  jury; — ^words  spoken  by  the  prosecutor, 
while  in  the  legitimate  discharge  of  his  duties  as  such  were 
not  actionable; — moat  clearly  it  would  follow,  that  words 
spoken  while  in  the  legitimate  defence  of  himaelf  againat  the 
judgment  for  coata  would  not  be  actionable. 

But  it  ia  supposed  the  judge  did  not  err,  becauae  the  general 
principles  which  he  had  given  in  charge  would  cover  the  caae 
propounded  by  the  defendant  a  counsel.  And  thia  might  be 
true,  were  it  not  for  the  employment  of  aeveral  expreaaiona 
which  seem  to  have  been  intended  to  limit  the  protection  which 
was  allowed  the  proaecutor  to  the  inveatigation  of  the  original 
eaae  alone.  For  hia  Honor  aaid,  ''The  legal  protection  only 
extended  to  the  defendant  while  he  acted  in  hia  official  capact* 
ty,  aa  proaecutor."  He  alao  put  atreaa  upon  the  propoaition 
that  the  annunciation  of  the  opinion  of.  the  juaticea  was  an 
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end  of  the  case — and  left  it  to  the  jury  to  determine  whether 
the  words  were  spoken  before  or  after  the  judgment. 

It  must  be  perceived  that  his  Honor  intended  to  exclude  the 
idea,  that  any  thing  said  after  the  judgment  in  the  original 
case  was  announced,  was  in  the  discharge  of  the  official  duties 
of  the  prosecutor,  and  consequently  that  for  such  words  he 
was  liable.  It  may  be  very  true  that  the  judgment  had  been 
pronoimced  when  the  words  were  spoken,  but  it  does  Hot  fol* 
low  that  they  were  actionable. 

A  party  in  any  cause  may  suggest  reasons  to  the  court,  for 
the  reconsideration  of  the  opinion  and  change  of  the  judg- 
nlent — and  much  more  may  he  be  permitted  to  do  so  in  such 
a  case  as  the  one  under  consideration. 

The  intimation  of  the  opinion  of  the  justices  that  they 
were  about  to  tax  him  with  the  costs,  was  the  first  notice  he 
had  that  a  case  against  himself  existed  at  all — and  surely  he 
was  at  liberty  to  expostulate  against  the  contemplated  decis-  * 
ion,  and  to  urge  arguments,  wherefore  it  should  not*  be  made. 
Whether  the  words  that  were  spoken,  were  used  in  the 
legitimate  defence  of  himself  or  were  employed  maliciously 
as  a  means  of  abuse  and  slander  of  McNees,  should  have 
been  lefk  to  the  jury.  But  we  are  clearly  of  opinion  that  the 
prosecutor  in  the  case  had  a  right  to  urge  arguments  respect* 
fuDy  and  legitimately,  wherefore,  the  justices  should  not  tax 
him  with  tiie  costs; — and  we  think  his  Honor  ought  so  to 
have  instructed  the  jury;  reverse  the  judgment  and  remand 
the  cause. 
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FfiRRBLL  vs,  Aloer,  odmW, 

An  action  of  covenant  for  breach  of  warranty  of  title  to  real  estate.  In  this  cue 
it  is  held,  that  a  verdict  and  judgment  against  the  vendee 4>f  a  tract  of  land,  in  an 
action  of  ejectment  by  him  instituted  against  a  third  person  in  possession,  with  no- 
tice to  the  vendor,  to  appear  and  prosecute  the  action,  is  no  evidence  of  a  better  out- 
standing title. 

Ferrell  sued  MoClain  in  covenant  on  a  warranty,  m  a  deed 
of  oon^^yance  for  fifteen  acres  of  land,  in  the  circuit  court  of 
Claiborne  county.  The  defendant  pleaded: — let.  That  he  had 
performed  the  covenant — ^and  2d.  That  the  deed  of  warranty, 
executed  to  Ferrell  was  champertous  and  void,  because  at  the 
date  of  execution  thereof  the  land  sold  was  adversely  held. 
Issues  were  made  involving  the  truth  of  these  pleas.  The , 
plaintiff  introduced  a  verdict  and  judgment  against  himself  in 
an  action  of  ejectment  which  he  had  instituted  against  Owen, 
who  was  in  possession  of  the  land,  and  a  notice  given  by  him 
'  to  McClain,  during  the  pendency  of  the  suit,  to  appear  and  pro- 
secute the  'action. 

This  evidence  was  objected  to  by  the  defendant,  MoCIain, 
but  the  court  overruled  the  objection,  and  it  was  read  to  the 
jury  with  instructions,  that  it  was  evidence  of  a  better  outstand- 
ing  title  at  the  time  of  the  sale  to  FerreD,  and  cast  upon  the 
'  defendant  to  show  that  he  had  good  title  at  the  time  of  the 
sale.  The  jury  returned  a  verdict,  that  the  defendant  had  not 
performed  his  covenant,  and  that  there  was  no  champwty  in 
the  deed  of  warranty,  and  gave  damages  to  the  amount  of  five 
hundred  and  eleven  dollars. 

On  this  verdict  the  presiding  judge,  R.  M.  Anderson,  gave 
judgment  for  the  plaintiff,  and  defendant  appealed.  McClain 
died,  and  Alder  was'appointed  his  administrator,  and  the  suit 
was  revived  against  him. 

R.  /.  McKinnegy  for  plaintiff  in  error. 
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Sneedf  for  defendant  in  error. 

He  cited  Martin  &  Yerger,  58 ;  6  Mass.  309 ;  2  Greenleaf, 
sec.  244.  * 

TuKLST,  J.  delivered  the  opinion  of  the  court. 

This  ia  an  action  of  covenant  upon  a  warranty  in  a  deed  of 
conveyance  for  fifteen  acres  of  land  sold  by  McClain  to  Ferrell. 

Upon  the  trial  it  appeared,  that  at  the  date  of  the  sale  Mc- 
.Clain  was  not  in  the  actual  possession  of  the  land;  and  that 
Feirell  had  brought  suit  to  get  the  possession  against  one  Wm. 
Owen ;  that  he  gave  McClain  notice  to  appear  and  prosecute 
the  suit,  which  McClain  neglected  to  do;  that  Feirell  lost  the 
suit  against  Owen,  and  then  commenced  an  action  upon  the 
covenant  of  warranty  against  McClain,  and  mtroduced  the 
re^rd  of  the  verdict  and  judgment  in  the  case  against  Owen 
as  evidence  of  a  better  outstanding  titl^  against  McClain. 

Upon  the  trial  the  circuit  judge  charged  the  jwy,  that  the 
verdict  and  judgment  proved  a  better  outstanding  title,  and 
cast  the  anus  upon  the  defendant  to  show  that  he  had  the 
better  title,  to  support  the  plea  of  covenant  performed,  and 
that  aa  the  defendant  had  not  shown  such  title,  the  ptaintiff 
was  entitled  to  recover. 

This  is  an  anomalous  case ;  none  like  it  has  been  produced, 
and  to  sustain  the  position  assumed  by  the  oirouit  judge,  wouU, 
as  we  think,  be  to  engraft  a  new  principle  upon  the  law,  un- 
warranted by  authority.  Where  the  vendee  has  been  sued, 
he  may  notify  his  vendor  to  appear  and  defend  the  suit,  and 
proviflioii  is  made  by  lawfor  making  him  defendant;  but  there 
is  no  principle  by  which  he  can  be  substituted  as  a  plaintiff 
in  the  action  of  ejectment,  and  we  therefore  can  think  of  no 
reason  for  notifying  him  in  such  a  case  to  appear ;  and  hold 
that  the  charge  of  the  judge,  upon  the  effect  of  the  record  re- 
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lied  upon,  was  erroneous.     For  which  6au6e  the  jodgment 
will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 


Allen  vs.  McNew. 

1.  TndebUatUM  assumpsit  will  be  to  recover  the  price  of  labor  open  an  executed  con* 
inet  payable  in  money,  tboogli  a  special  ooatraet  be  proTen,  when  the  special 
contract  has  not  been .  performed  in  all  its  terms  by  either  of  the  parties. 

2.  The  plaintiff  declared  for  the  value  of  labor  done  and  materials  famished  in  the 
erection  of  a  grist-mill,  mill  house  and  appendages.  The  proof  showed  that  there 
was  a  saw-mill  built,  and  that  it  was  attached  to  the  grist-mill.  The  jury  gave  a 
terdict  for  the  labor  and  materials  of  saw-mill.  And  the  court  holds,  that  it  wjH  not 
veverse,  where  the  justice  of  the  case  was  obtained,  upon  a  descriptive  part  of  the 
declaration,  as  the  proof  showed,  in  the  case  exhibited,  the  saw-mill  was  an  ap- 
pendage. 

3.  Where  amill-wright,  who  had  contracted  to  build  a  mill,  put  it  in  operation,  and  be- 
fore delivery  ground  grain  and  received  toll  therefor.  It  is  held,  that  in  an  action  for 
tlie  price  of  erection,  the  value  of  the  tolls  could  not  be  ngarded  as  a  set-off^  or  in 
abatement  of  the  price.  ^  That  would  be  the  subject  of  a  distinct  action. 

4.  Where  the  answer  made  to  a  bill,  filed  for  a  discovery,  is  introduced  as  testimony, 
its  truth  should  bo  weighed  like  other  testimony,  by  its  intrinsic  character,  subject 
to  be  set  aside  by  the  nature  of  its  statements  and  by  other  proof. 

5.  Where  a  defendant  purchased  notes  upon  the  plaintiff,  he  had  a  right  to  use  them 
as  a  aat-off  against  the  plaintiff  in  an  action  for  labor  done  without  a  written  assign- 
ment of  such  notes  by  the  payee  to  such  defendant. 

This  ia  an  action  of  assumpsit,  instituted  in  the  circuit  court 
of  Grreene  county,  by  McNew  against  Allen. 

The  plaintiff  declared  jEbr  work  and  labor  done,  in  the  build* 
ing  and  iSnishing  a  grist-mill  and  house,  with  their  appendr 
ages,  and  for  materials  provided. 

The  defendant  pleaded  non-assumpsit,  and  gave  notice  that 
he  would  on  trial  give  evidence  of  a  set-off,  to  wit,  the  price  of 
provisions  purchased,  goods  sold  and  delivered,  money  paid, 
and  notes  against  the  plaintiff,  which  defendant  had  purchas- 
ed and  owned. 
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Tlie  trial  came  on  at  the  October  term,  1846,  and  the  evi* 
dence  was  introdaced  to  a  jury  under  the  direction  of  judge 
Lucky.  It  appeared  that  McNew  was  a  millwright,  and  agreed 
for  the  sum  of  sixteen  hundred  dollars,  to  erect  on  the  land  of 
the  defendant,  Allen,  a  grist-mill  and  saw-mill  and  mill-house, 
and  that  the  price  was  to  be  paid  in  money,  provisions,  goods, 
&c«  There  was  no  written  contract,  and  there  was  some  con* 
tradiction  in  the  testimony  as  to  its  exact  terms.  Some  mcmey 
was  paid  previous  to  the  suit,  some  provisions,  and  each  of  the 
parties  had  in  some  respects  failed  to  comply  with  terms  which 
had  been,  according  to  the  proof,  agreed  on.  There  was 
proo^  that  the  wcurk  was  not  put  up  in  a  workmanlike 
manner,  and  there  was  proof  that  it  was.  The  saw-mill  was 
attached  td  the  grist-mill  by  a  floor  leading  from  one  to 
the  other.  The  end  of  the  saw-mill  came  up  to  the  grist- 
mill; the  same  floor  extended  through  each,  and  tlie  same  dam 
si^plied  both  with  water.  After  the  completion  of  the  grist* 
mill,  and  before  it  was  delivered,  McNew  set  it  to  grinding 
and  received  toU  for  about  the  period  of  two  months.  Allen 
claimed  the  toll,  and  McNew  refused  to  allow  it  to  Allen,  as 
he  had  not  at  that  time  completed  the  whole  work.  The  woik 
was  subsequently  delivo^d  to  Allen,  and  by  him  received. 

The  defendant  produced  as  a  set-off  notes  which  he  had  pur* 
chased,  executed  by  McNew  to  third  persons.  There  was  no 
written  assignment  on  the  notes  to  the  defendant. 

The  defendant  introduced  as  evidence  a  transcript  of  a  re- 
cord of  the  chancery  court  at  Greenville.  This  record  con* 
tained  a  bill  of  diBCOvery  filed  by  Allen  against  McNew,  with 
a  view  to  procure  evidence  of  the  character  of  the  contract 
in  regard  to  the  building  of  the  mill,  and  amount  of  money 
paid  under  such  contract,  the  goods  and  provisions  delivefed, 
and  their  value,  and  the  existence  of  certain  notes  executed 

by  McNew,  and  his  liability  to  pay  them,'  or  allow  them  as  a 
7 — Vol.  viii. 
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set-off  against  hb  claim  for  work  done^  and  materials  fiimish- 
ed.  The  answer  of  the  plaintiff,  McNew,  was  introduced,  in 
which  he  states,  that  the  work  had  been  done  in  a  workman- 
like manner;  that  it  was  not  done  within  the  time  agreed  up- 
*pn,  because  the  defendant  had  not  complied  with  his  portion 
of  the  contract,  in  fomishing  labor,  materials  and  money,  as 
he  had  agreed  to  do ;  and  that  the  contract  had  not  been  in 
other  respects  complied  with  on  his  part,  because  the  defend- 
ant  had  not  furnished  him  with  the  means  of  so  doing.  He 
admitted  the  execution,  but  denied  his  liability  on  some  of  the 
notes,  charging  that  they  had  been  fraudulently  obtained. 
The  charge  of  the  presiding  judge,  Lucky,  is  as  follows: 
^'It  is  contended  by  the  counsel  for  the  defendant,  that  the 
plaintiff  cannot  recover  in  this  case,  because  there  was  a  spe- 
cial contract  between  the  parties.  If  there  was  a  special 
agreement,  and  the  work  was  fully  completed  before  the  in- 
stitution of  the  suit,  and  the  time  of  payment  had  elapsed,  and 
the  payment  was  to  be  made  in  money,  the  plaintiff  may  re- 
cover on  the  common  counts,  although  he  may  not  have  set 
out  the  special  contract  in  his  declaration.  In  such  a  case 
the  consideration  is  past  and  executed.  If,  however,  there 
was  a  special  contract  between  the  parties,  and  the  work  was 
to  be  paid  for,  not  in  money,  or  not  all  in  money,  but  part  in 
trade,  there  the  plaintiff  must  set  out  the  special  contract  or 
agreement  in  his  declaration,  and  cannot  recover  on  the  com- 
mon  counts.  Whether  there  was  a  special  contract  at  all  in 
this  case,  is  a  question  of  fact  for  the  jury.  It  is  said  that  the 
defendant  should  have  specially  pleaded  that  it  was  a  trade 
contract,  and  the  want  of  demand  and  notice — the  case  re- 
fared  to,  is  unquestionably  sound  law.  In  my  judgment  it 
does  not  apply  to  this  case.  The  plaintiff  may  also  recover 
on  the  common  counts  for  work  and  labor  done,  and  also  for 
materials,  though  there  was  a  special  contract,  where  the  work 
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was  actually  done,  but  not  within  the  time,  or  in  the  manner 
specified  in  the  contract,  if  such  work  was  done  with  the  ap^ 
probation  of  the  defendant,  or  was  accepted,  or  approved  by 
him  after  it  was  done.  If  the  work  was  done  under  a  special 
contract,  and  the  payment  was  to  have  been  made  in  money 
and  the  time  of  payment  had  expired,  and  the  work  was  done 
defectively,  the  defendant  may  show  such  deficiency  in  miti* 
gation  of  damages,  and  the  measure  of  the  deduction  will  be 
the  amount  it  will  take  to  make  the  work  good,  compared 
with  the  special  agreement.  Another  point  upon  which  it  is 
insisted  the  plaintifi*  cannot  recover,  is  for  the  work  and  labor 
done  on  the  saw-mill  and  dam,  l>ecause  there  is  no  allegation 
in  declaration,  except  for  the  building  of  a  grist-mill  and  mill* 
house  and  their  appendages.  The  declaration  must  describe 
with  reasonable  certainty  the  work  and  labor  for  which  the 
plainjtifiT  sues,  and  the  evidence  must  be  confined  to  the  alle- 
gation. A  man  cannot  sue  for  building  a  dwelling  and  re- 
cover for  building  a  mill,  or  a  cotton  factory,  or  any  other 
building  but  a  dwelling-house.  Nor  can  he  sue  for  building  a 
grist-mill  and  recover  for  building  a  saw-mill.  It  is  said, 
however,  that  the  word  appendages  includes  a  saw-mill  and 
the  mill-dam.  If  a  saw-mill  is  an  appropriate  and  necessary 
part  of  a  grist-mill,  and  without  which  it  cannot  properly  per- 
form the  purposes  for  which  it  was  erected,  then  he  may  re- 
cover under  the  general  description  of  appurtenances,  other- 
wise he  cannot.  And  the  same  principle  applies  to  the  dam. 
If  they  are  distinct  buildings,  having  no  necessary  connexion 
with  the  mill-house,  there  can  be  no  recovery  for  the  work 
and  labor  done  on  them  under  the  description  in  this  declara- 
tion. 

It  is  argued  by  the  counsel  for  McNew,  in  this  case,  that 
even  if  it  is  established  by  the  evidence,  that  there  was  origi- 
nally a  special  contract  between  the  parties,  yet  that  it  is  also 
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shown  that  this  special  agreement  was  departed  from  and 
abandoned  by  the  parties.  If  the  parties  originally  entered 
into  a  special  agreement,  and  afterwards  abandoned  their 
contract,  either  by  consent  or  by  such  acts  and  circumstances, 
on  the  part  of  one  or  both,  as  showed  that  it  w'as  their  inten- 
tion to  lose  sight  of  and  waive  their  original  terms  and  stipu- 
lations, and  the  plaintiff,  McNew,  went  on  and  executed  the 
work,  and  the  defendant  accepted  the  mill  and  derived  a  bene- 
fit from  it,  then  and  in  that  case  the  plaintiff  will  be  entitled 
to  recover  the  reasonable  value  of  his  work  and  labor  on  the 
mill  upon  the  common  counts.  . 
As  to  the  set-off.    The  defendant  is  entitled  to  a  set-off  for 

any  debt  or  demand  which  he  may  have  had  against  the  plain- 

• 

tiff  at  the  time  this  suit  was  instituted;  any  payments  of  ba- 
con, grain,  or  money,  made  by  the  defendant  to  plaintiff  on 
account  of  the  work,  he  should  be  credited  for.  It  is  said  the. 
notes  to  McBride  and  others  cannot  be  offered  as  a  set-off.  If 
the  legal  interest  in  those  notes  w^re  vested  in  the  defend- 
ant before  the  institution  of  this  suit,  and  were  then  due  and 
owing,  they  may  be  set-off  in  this  case.  If  the  plaintiff  agreed 
that  Allen  should  purchase  any  of  these  notes,  and  he  did  so 
in  pursuance  of  the  agreement,  there  can  be  no  question.  If 
Allen  agreed  to  purchase  them  for  a  sum  less  than  they  called 
for,  the  set-off  can  only  be  for  that  sum.  If  the  plaintiff,  Mc- 
New, used  either  the  grist  or  the  saw-mill  before  they  were 
finished,  without  the  consent  of  Allen,  such  use  and  occupa- 
tion cannot  be  given  in  evidence  as  a  matter  of  setoff.  He 
may  have  been  guilty  of  a  trespass,  for  which  he  would  be 
liable  in  tort.  Neither  can  it  be  looked  to  in  mitigation  of 
damages.     You  may  give  interest  if  you  think  proper. 

In  looking  at  the  answer  of  McNew,  you  will  look  to  the 
whole  of  it,  and  give  it  such  weight  as  you  may  think  it  enti- 
tled to.    It  would  not  be  right  to  take  a  particular  part  with- 
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out  its  appropriate  connexion  and  relation  to  other  parts  and 
to  the  bill  to  which  it  refers.  The  answer  will  be  taken  as 
tme  unless  contradicted  by  two  witnesses,  or  by  one  witness 
and  corroborating  circumstances." 

R.  J.  McKinney,  for  the  plcdntiif  in  error.  . 

1.  Plaintiff  cannot  recover  on  the  declaration  as  framed — 
should  have  declared  on  the  special  agreement.  The  agree- 
ment is  fraud.  2  GreenleaTs  Ey.  see*  103-4;  1  Stephens'  N. 
P.  299 y  304  and  onward. 

2.  Plaintiff  cannot  recover,  because  of  the  variance  in  the 
allegation  and  proof,  both  as  to* the  consideration  and  promise. 
1  Steph.  N.  P.  307;  6  term  Rep.  326;  1  Steph.  300;  1  Chit- 
ty's  PI. 

3.  In  any  aspect  of  the  case,*  plaintiff  not  entitled  to  recover 
for  the  saw-mill. 

4.  If  plaintiff  is  entitled  to  recover  at  all,  it  should  only  be 
to  the  extent  of  the  actusj  benefit  conferred  on  the  defendant 
by  ike  woilc,  labor,  &c.  done  in  the  erection  of  the  grist-mill. 
3  Hump.  60;  Steph.  N.  P.  307.  The  employer  contracts  for 
the  skill  and  judgment,  as  well  as  the  labor  of  the  person  em- 
ployed.    1  Stepli.  N.  P.  304. 

5.  The  charge  of  the  court  is  erroneous  in  regard  to  the 
notes  offered  as  a  set-off. 

6.  The  court  erred  in  respect  to  the  effect  to  be  given  to 
the  answer  to  the  bill  of  discovery.  See  Gowen  &  Hill's  notes ; 
3  Phill.  Ev.  P.  927. 

7.  The  court  erred  in  holding,  that  plaintiff  might  recover 
if  the  mills  were  accepted.  And  also  in  holding,  that  if  the 
contract  were  abandoned  the  plaintiff  might  recover  on  the 
common  counts  the  reasonable  value  of  the  work  and  labor 
done.  In  either  case,  plaintiff  could  not,  on  the  declaration  as 
framed,  recover  for  the  saw-mill,  forebay,  &c. 
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T.  A.  R.  Nebariy  for  defendant  in  error. 

The  work  done  on  the  saw-mill  and  dam  could  properly  be 
given  in  evidence  under  these  counts,  and  even  if  the  declara- 
tion had  not  shown  what  sort  of  work  was  performed,  1  Chit. 
349  m.  The  words  "grist-mill,"  "mill-house"  and  "mill," 
were  amply  sufficient  to  embrace  both  improvements.  The 
words  ^'grist-mill"  are  sufficient  to  embrace  all  the  work  done 
in  building  the  house  and  dam.  Angell  on  Watercourses,  39^ 
41,42. 

The  words  '^mill-house  and  its  appendages"  are  sufficient  to 
embrace  the  saw-mill:  the  saw-mill  was,  in'  point  of  fact,  con- 
nected with  the  grist-mill,  and  'therefore,  an  appendage  to  it. 
The  declaration  does  not  describe  it  as  "a  necessary  app^d- 
age,"  and  the  court  erred  against  defendant  in  error  in  requir-^ 
ing  that  to  be  proved.     1  Chitty's  PL  323,  margin,  and  329. 

2.  As  to  the  special  contract. — The  charge  upon  this  point 
was  altogether  favorable  to  the  plaintiff  in  error. 

Indebitatus  asswnpsit  may  be  mainteined  for  work  and  labor 
done,  even  where  there  was  e  special  contract,  on  a  past  or 
executed  consideration.  1  Chitty's  PI.  316,  317,  372,  373,  362 
margin.  Norment  v.  Hull,  1  Hum.  320.  6  Wheeler's  Com. 
Law,  529. 

It  is  alleged,  that  defendant  in  error  was  to  build  a  first  rate 
merchant  mill,  and  did  not.  If  tliis  is  so,  he  could  not  have 
recovered  on  a  special  count.    1  Stephens'  N.  P.,  299,  and  note. 

It  is  insisted  that  the  special  contract  was  abandoned:  Ist. 
as  to  writing;  2.  as  to  time,  and  3.  as  to  hauling  to  be  done 
by  Allen. 

It  was  only  necessary  to  state  in  the  declaration,  the  matters 
in  the  contract  of  which  we  complained.  1  Stephens'  N.  P. 
369,370,  372,  573,  374,  377.     1  Chitty  PI.  344-5,  margin. 

As  McNew  did  not  finish  the  work  either  in  the  time  or 
manner  agreed  upon,  he  could  sue  on  the  common  counts  for 
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the  valae  of  the  work  done.  Porter  v.  Woods,  Stacker  &  Co. 
3  Hum.  56.  Elliot  v.  Wilkinson,  8  Yerg.  416.  Chitty  on 
ContractB,  169,  margin. 

3.  The  circuit  court  merely  charged  the  jury  that  we  were 
entitled  to  recover,  without  saying  the  amount  originally 
agreed  upon,  if  Allen  accepted  the  work.  We  insist  that, 
Allen  was  liable  for  the  iidl  value  of  the  work.  1st.  Because 
he  accepted  the  work  and  paid  part  of  the  price.  1  Stephens' 
N.  P.  306,  and  notes — and  2.  Because  he  derived  a  benefit  from 
it.  1  Stephens'  N.  P.  326-7,  and  note,  and  306.  Also,  298, 
note.     1  Chitty's  PI.  349,  m. 

4.  As  to  the  set-off  of  the  notes — ^these  were  not  mutual 
debts,  and  the  legal  interest  was  not  in  AUen.  See  2  Hum. 
71,  and  2  Yerg.  258. 

5.  The  use  and  occupation  of  the  saw-mill  could  not  be 
relied  on  in  mitigation  of  damages.  Debt  could  only  be  main- 
tained at  common  law  for  use  and  occupation,  except  where 
diere  was  an  express  contract.  3  Stark.  Ev.  1511.  The 
claim  for  use  and  occupation  is  not  such  a  mutual  debt  as  is 
contemplated  by  our  act  on  the  subject  of  set-off. 

We  admit  that,  according  to  the  case  relied  upon.  Porter 
V.  Woods,  Stacker  &  Co.,  3  Hum.  60,  if  we  failed  to  perform 
our  contract,  the  plaintiff  in  error  could 'abate  our  recovery  by 
the  damages  he  sustained  on  account  of  the  non-performance 
of  our  portion  of  the  agreement.'  He  would,  in  tlie  language 
of  that  case,  page  61,  be  entitled  to  such  damages  as,  in  a 
cross  action  by  him  against  the  plaintiff,  he  ought  to  recover 
for  the  non-performance  by  the  other  of  his  portion  of  the 
agreement.  But  We  insist  that  this  case  does  not  apply,  be- 
cause the  cross-action  here  referred  to,  is  a  cross-action,  origi- 
nating in,  and  springing  out  of  the  original  contract.  If  in 
that  case,  the  court  refused  to  allow  damages  for  ''delay  in 
business,  for  injury  in  reputation,  for  speculative  profits,  for 
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expenae  incurred  in  trips  to  the  Cumberland  furnace'' — ^how ' 
oould  a  claim  hare  for  use  and  occupation,  a  matter  having 
nothing  to  do  with  the  original  contract,  «nd  originating  long 
afterwards,  be  allowed?  McNew,  in  the  original  contract, 
made  no  agreement,  express  Or  implied,  in  regard  to  it,  and 
how  can  it  be  set-off.  It  is  true,  that  in  Porter  vr  Woods, 
Stacker  &  Co.,  this  court  granted  a  new  trial  in  order  to  aUow 
thd  plaintiff  to  prove  damages  sustained  by  reason  of  the  in* 
rariority  of  the  castings,  and  of  procuring  points  or  other  cast* 
ings  at  a  higher  price ;  but  both  of  these  things  were  necessary 
consequences,  growing  out  of  the  failure  on  the  plaintiff's  part 
to  comply  with  the  original  contract.  Here  it  was  Allen's 
business,  by  the  terms  of  the  contract,  to  furnish  the  machine- 
ry, and  he  did*  not,  in  point  of  fact,  get  such  machinery  as 
MoNew  directed.  That  he  failed  in  this  respect,  he  thought, 
was  fUlly  establiBhe4. 

0.  As  Allen  did  not  perform  his  part  of  the  special  contract, 
by  delivering  the  materials,  and  furnishing  flour,  bacon,  &e., 
when  wanted,  McNew  had  the  right  to  treat  the  contract  as 
rescinded.  3  Hum.  62,  note  2.  Chitty  on  Contracts,  276,  and 
notes.  As  to  Allen's  non-performance,  that  was  established 
by  the  testimony  of  various  witnesses. 

7.  Although  the  circuit  court,  on  the  introduction  of  MoNew's 
answer,  held  that  the  whole  proceeding  in  chancery  should  be 
read,  yet,  in  the  charge  to  the  jury,  he  merely  directs 
them  to  look  to  the  whole  answer,  and  excludes  the  idea  of 
taking  a  particular  part  vrithout  its  appropriate  connection  and 
relation  to  other  parts,  and  to  the  bill  to  which  it  refers 
And  in  this  we  insist  there  is  no  error,'  because  the  de- 
fendant had  the  right  to  have  the  whole  answer  read.  1 
Stajkie's  £v.  334,  335.  1  Philips'  Ev.  264  of  old  edition,  or 
359  of  edition  of  1839— and  3rd  vol.  same,  926  and  924;  Law- 
rence V.  Ocean  Insurance  Co.,  1 1  Johns.  260,  margin.    Peake's 
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Ev.S5,  57,  Lynch  v.  Cle^.    3  Salk.  153,  Rue  v.  Femns.  ^  3 
Bob.  &  Pal.  548,  note.     1  CainOB'  Rep.  158,  note. 

Rbbbb,  J.  delivered  the  opinion  of  the  oourt. 

* 
McNew  is  a  mill^^nnght,  and  boilt  a  griBt-mill,  Baw-mill, 

dam,  &c.  for  Allen.  McNew  sned  Allen  to  recover  an  nn* 
paid  portion  of  the  price  of  Mb  labor,  and  did  recover  a  ver* 
diet  and  jadgment;  to  reverse  which  AUen  has  prosecuted  his 
writ  of  error  to  this  court;  and  here  various  gronnds  of  eifor 
have  been  assigned  in  argument.  Ist.  Tliat  the  aotion 
should  have  been  brought  upon  the  special  agreement  stated 
in  the  proof  upon  the  record,  and  will  not  lie  upon  the  inddi^ 
tatus  counts  merely,  because,  by  a  term,  of  the  agreement  a 
^rti<Mi  of  llie  price  was  to  have  been  paid  in  property.  We 
think  this  ground  of  error  is  not  well  sustidned,  becauee,  the 
action  is  brought  to  recover  the  price  of  labor  done,  and  upon 
an  executed  contract,  in  which  the  labor  done  is  due  in  mon*- 
ey;  for  atlliongh  a  part  of  the  price  was  payable  by  a  term 
of  tiie  contract  in  provisions,  that  was  meant  only  pending 
tlie  construction — and  the  structure  being  completed,  no  pro* 
visions  are  due,  but  money  only;  and  because,  secondly,  the 
stipulations  of  the  special  agreement  were  not  fuUy  complied 
with  on  either  side,  and  w^e  in  part  virtually  abandoned,  so 
that,  on  that  ground,  the  suit  may  be  maintained  on  the  eomr 
mon  counts,  and  plaintiffs  need  not  have  declared  on  the 
special  agreement.  3d.  It  is  assigned  as  error  that  plainliff 
below  was  suffered  to  recover  for  the  price  or  value  of  labor 
done  upon  a  saw-inill,  which,  although  conclusively  proved, 
as  embraced  in  the  contract,  is  not  enumerated  in  the  descrip- 
tive portion  of  the  declaration,  which  states  the  character  of 
the  labor,  unless  it  be  comprised  in  the  terms  grist-mill,  mill" 
house  and  i^p^ndages.    The  court  left  it  to  the  jury  to  say. 
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whether  a  saw-mill  in  general  is  a  necessary  appendage  to  a 
grist-mill; — ^informing  them  that  if  it  were  not,  plaintiff  ought 
not  to  recover  any  thing  for  the  saw-mill.  It  is  insisted  that 
there  is  no  error  upon  this  ground,  because  the  court  should 
not  reverse  the  judgment,  where  the  recovery  was  according 
to  the  contract,  and  the  justice  of  the  case,  upon  a  mere  ob- 
jection to  the  descriptive  part  of  the  declaration.  Again,  it 
is  insisted,  that  the  word  ''appendage"  in  the  declaration  is 
not  to  be  referred  to  the  appendages  in  general  to  a  grist-mill, 
and  which  belong  necessarily  to  all  grist-mills,  but  is  to  be 
understood  as  r&ferring  to  the  appendages  in  fact  to  this  par- 
ticular grist-mill, — and  that  the  proof  shows  that  the  saw-mill 
was  strictly  such.  There  is  much  plausibility  in  this  view  of 
the  matter,  and,  upoi^  the  whole,  we  do  not  feel  at  liberty  to 
reverse  the  judgment,  upon,  this  ground,  intheaspect  in  which 
it  presents  itself. 

8d.  There  was  much  evidence  to  show  that  the  work 
was  not  done  in  a  manner  conformable  to  the  stipulations  of 
the  contract;  but  the  court  charged  the  jury  in  accordance 
with  the  views  of  this  court,  on  the  subject  of  abatement 
of  fticfiy  or  recoupment  in  damages;  and  lio  error  is  alledg- 
edupon  that  ground.  Yet  it  is  said,  that  the  jury  disre- 
garded the  charge  of  the  court  upon  that  point,  and 
found  a  verdict  against  preponderance  of  testimony.  Upon 
looking  into  the  testimony,  however,  we  are  of  opinion, 
that  there  is  testimony,  upon  this  point,  upon  which  the 
verdict  may  be  rested,  and  that  we  cannot,  comformably 
to  the  rule  prescribed  by  us,  for  our  own  action  on  the  sub- 

ft 

jeet  of  new  trials  here,  and  to  which  rule  we  have  inflexibly 
adhered,  grant  to  the  plaintiff  in  error  a  new  trial  upon  the 
ground  insisted  on.  4th.  It  appears  that  when  the  grist-mill 
was  so  far  completed,  as  that  the  stones  for  grinding  maize  or 
Indian  com  could  be  put  into  operation,  Allen  refusing  to  ac- 
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eept  so  much  of  the  work  as  had  been  done,  McNew  grooiid, 
for  a  considerable  time,  corn  upon  or  with  said  stones  aad 
received  toll  therefor.  Defendant  below  claimed  a  s^t^^ff  or 
abatement  upon  this  ground^  but  the  court  decided  that  it 
could  not  be  allowed  in  this  action,  but  if  it  constituted  a 
ground  of  action  or  claim,  in  favor  of  Allen,  he  must  assert  it 
in  a  distinct  suit.  This  opinion  of  the  court  we  think  is  well 
founded. — ^The  use  of  the  miUs,  except  on  the  ground  ef  in- 
jury to  the  property  produced  thereby  could  not  be  embraced 
by  the  doctrine  of  abatement  or  recoupment, — and  as  matter 
of  set-off,  as  it  is  for  uncertain  and  unliquidated  damages,  it 
could  not  be  enforced. 

5th.  There  were  certain  notes  for  money  given  by  McNew 
to  third  persons,  and  which  Allen  purchased,  and  for  which 
he  claimed  a  set-off. 

As  to  this,  the  court  charged  that  he  cpuld  not  claim  a  set- 
off for  the  amount  of  the  notes,  unless  he  had  a  "legal  title" 
thereto.  This  although  true,  is  said  in  a  manner  and  connec- 
tion by  the  court,  to  import  the  necessity  of  a  written  assign- 
ment of  the  notes  to  Allen; — ^the  phraselogy  used  by  the  court, 
as  set  forth  in  the  bill  of  exceptions,  was  calculated  to  make 
that  impression  on  the  mind  of  the  jury,  and  we  think  that .  in 
this  there  is  error.  If  he  were  owner  of  the  notes  by  pur- 
chase and  delivery,  without  written  assignment,  he  would  be 
entitled,  other  objections  out  of  the  question,  to  a  set-off. 
6th.  In  an  answer  to  a  bill  of  discovery,  filed  by  Allen  against 
McNew,  and  which  was  introduced  as  evidence  by  Allen, 
McNew  stated,  that  these  notes  had  been  fraudulently  pro- 
cured, and  that  he  was  not  equitably  bound  to  pay  the  money 
mentioned  therein. 

The  court  ruled  that  the  whole  of  the  answer,  not  only  must 
be  read,  but  become  evidence  in  the  cause,  and  that  it  re- 
quired the  testimony  of  two  witnesses,  or  of  one  witness,  with 
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strong  coiToborating  circumstances,  to  coontervail  the  state- 
ments of  tbe  answer. 

This  part  of  the  charge  is  erroneous.  The  answer,  indeed, 
must  be  taken  together,  but  its  truth  before  the  jury  should 
be  weighed,  like  other  testimony,  by  its  intrinsic  character, 
sal:ti^^  ^  ^  B®^  aside,  by  what  might  be  found  in  the  an- 
swer itself,  by  the  nature  of  the  statement,  or  by  other  proof. 
What  was  said  by  the  court,  was  calculated  to  mislead  the 
jury,  particularly  as  it  related  to  the  notes  claimed  to  be  set-off, 
when  the  allegation  of  the  answer  was  not  responsive  to  any 
thing  said  in  the  biU. 

Upon  these  two  last  mentioned  pounds  we  reverse  the 
judgment  of  the  circuit  court,  and  award  a  new  trial. 


/ 
McDaniel  vs.  Self.i 

It  was  agreed,  by  parol,  that  the  fathor>in-la  w  should  convey  to  the  son-in-law  cer- 
tain real  estate  for  life,  with  remainder  to  the  wife  and  children,  upon  condition 
of  the  payment  of  a  given  sum  of  money ;  the  money  was  paid ;  the  land  was  ea- 
ohaiiged  for  other  lands,  aad  title  taken  by  tbe  son-in-law  in  his  own  name,  and  the 
land  then  conveyed  to  the  father-in-law,  in  trust,  to  pay  debu.  In  this  state  of  factt 
the  court  holds,  that  on  a  bill  filed  by  the  son-in-law  and  wife  and  children,  it 
would  establish  a  trust  in  conformity  with  the  original  agreement. 

This  is  a  bill  which  was  filed  in  the  chancery  court  at  Green- 
ville, by  McDaniel  against  Self.  The  case  was  heard  on  bill, 
answer,  replication  and  proof,  by  chancellor  Williams.  He 
dismissed  the  biU,  and  the  complainant  appealed. 

Pecky  for  the  complainant. 
AmMy  for  the  defendant. 
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Grsbn,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  for  an  account,  and  to  set  up  a  resulting 
trust  in  favor  of  the  complainant  for  the  333  acres  of  land  on 
which  he  resides. 

The  facts  from  the  bill,  answer  and  proof,  are  shortly  as  fol* 
lows:  The  complainant,  John  McDaniel,  married  the  daughter 
of  the  defendant,  Thomas  Self,  who  proposed  to  give  his 
daughter  and  son-in-law  a  tract  of  land  on  Gap  creek,  in 
Green  county,  if  McDaniel  would  pay  him  the  sum  of  $200. 
The  land  he  said  was  worth  more  than  he  had  given  his  other 
chUdreUy  and  to  inake  them  equal,  he  required  this  sum  to  be 
paid  by  McDaniel,  and  he  would  then  make  a  title  to  his 
daughter  and  son-in-law  for  their  lives,  and  the  remainder  to 
their  children,  this  being  the  character  of  title  he  had  made  to 
his  other  children. 

McDaniel  went  into  possession  of  the  land,  paid  the  two 
hundred  dollars,  and  occupied  it  nine  years,  during  which  time, 
he  had  made  improvements  upon  it,  and  had  made  an  entry 
for  some  vacant  land  acyoining  the  tract,  and  had  included  the 
defendant's  tract  of  land  in  said  entry.  Having  obtained  a 
grant  in  his  own  name,  McDaniel  contracted  to  sell  the  land 
fi>r  $800,  and  bargained  for  the  purchase  of  a  tract  of  888 
acres,  in  Jefferson  county,  from  the  Kings'  for  $1600.  The 
purchaser  of  the  Gap  creek'  tract  of  land  refused  to  com- 
plete the  purchase  unless  the  defendant  would  make  a 
tide.  He  was  applied  to  on  the  subject,  and  did  make  a  title, 
receiving  from  the  purchaser  into  his  own  hands  the  purchase 
money,  amounting  to  $800.  The  defendant  then  agreed  to 
take  half  the  land  the  complainant  had  purchased  of  the 
Kings,  and  became  bound  as  the  complainant's  securily  for 
the  purchase  money  to  the  Kings.  The  title  for  the  whole  tract 
was  made  by  the  Kings  to  the  complainant,  and  the  defen- 
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dant  paid  the  $800,  received  for  the  Gap  creek  land  to  the  Kinger, 
and  took  a  deed  from  the  complainant  for  one*half  the  land. 

Subsequently  the  complainant  contracted  a  debt  of  9500  to 
Moore  for  com,  and  executed  a  deed  of  trust  on  the  whole 
333  acre  tract  of  land  to  his  sureties  for  said  debt,  to  indemni- 
fy them  against  liabilities  thereon.  At  this  time,  the  com* 
plainant  owed  this  $500  debt  to  Moore  and  upwards  of  $000 
to  the  Kings  for  the  land.  The  defendant  then  agreed  to 
take  a  title  to  the  whole  of  these  lands,  and  to  pay  the  afore- 
said debts,  and  in  pursuance  of  this  agreement,  the  complain- 
ant conveyed  the  entire  tract  to  the  defendant,  who  has  paid 
the  debts  aforesaid.  The  defendant  has  sold  one-half  the 
land  so  conveyed  for  $1200;  and  he  has  received  from  the  com- 
plainant a  horse,  and  some  stills  and  vessels,  worth  perhaps 
$150.  Upon  these  facts,  this  bill  is  filed,  to  compel  the  defen- 
dant to  reconvey  the  land,  and  to  account  for  the  value  of  the 
property  received  by  him  from  the  x^omplainant. 

1.  In  the  first  place,  as  to  the  account  prayed  for,  the  de- 
fendant has  pleaded  the  statute  of  limitations  of  three  years, 
which  is  a  bar  to  any  recovery  on  that  account. 

2.  In  relation  to  the  land,  it  is  assumed  that  the  defendant 
received  the  title  in  trust  to  pay  the  debts  mentioned,  and 
then  reconvey  to  the  complainant.  The  defendant  insists  that 
the  $800  received  for  the  Gap  creek  tract  of  land  were  paid 
for,  one-half  the  King  tract,  to  be  held  by  the  complainant 
and  his  wife,  (defendant's  daughter)  on  the  same  terms,  on 
which  they  held  said  Gap  creek  tract, — ^that  the  complainant 
is,  and  has  been  ever  since  its  purchase,  in  the  possession  and 
enjoyment  of  said  land;  and  that  the  defendant  has  always 
been  wiUing,  and  is  now  willing  to  convey  the  same,  accord- 
ing to  his  original  promise,  and  in  the  way  he  has  made  con- 
veyemces  to  his  other  children. 

We  are  of  opinion,  that  the  trusts  created  by  the  transac-. 
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tion^,  in  relation  to  the  King  tract  of  land, — give  to  the  com'- 
plainant  no  other  or  higher  claim  to  the  one-half  thereof,  now 
occupied  by  him,  than  that  he  acquired  to  the  Gap  creek  tract. 

As  to  the  Gap  creek  tract  (to  say  nothing  of  the  absence 
of  any  written  agreement)  the  express  stipulation,  as  proved 
by  all  the  witnesses,  was,  that  upon  the  payment  of  the  sum 
required  of  the  complainant,  the  defendant  was  to  make  a 
conveyance  to  the  complainant  and  wife,  for  life,  remainder 
to  th^  children,  and  when  he  made  the  conveyance  to  the 
purchaser  of  this  land,  the  defendant  received  the  purchase 
money,  and  applied  it  to  the  payment  of  one-half  of  the  King 
tract, — evidently  with  the  purposes  and  intentions  which  had 
governed  him  in  relation  to  the  Gap  creek  tract. 

It  is  insisted  that  the  money  received  for  the  Gap  creek 
tract,  belonged  to  the  complainfimt,  and  having  been  paid  for 
this  half  of  the  King  tract,  a  trust  results  in  behalf  of  the 
complainant  for  the  land  .so  purchased.  But  there  is  no 
ground  for  this  claim  of  ownership  of  the  money,  the  land 
for  which  it  was  paid  belongs  to  the  defendant,  except  the  small 
strip  that  the  complainant  had  entered,  and  as  there  was 
nothing  said  about  the  ownership 'of  the  money,  the  necessa- 
ry consequence  is,  that  it  belonged  to  the  owners  of  the  land. 

It  is  true,  that,  as  the  complainant  had  paid  to  the  defendant 
two  hundred  dollars,  and  onwed  by  virtue  of  his  entry  a 
small  strip  of  the  land,  for  which  the  eight  hundred  was  paid, 
he  was  part  ovmer  of  the  money.  But  he  had  paid  this  money 
upon  the  express  contract  that  he  was  to  have  an  estate  only 
for  life,  and  remainder  to  his  children,  and  he  has  no  right  now 
to  claim  for  this  land  a  higher  interest  than  that  which  it  was 
agreed  he  should  have  when  the  money  was  paid  for  the  Gap 
creek  tract.  If  the  wife  and  children  were  parties  to  the  bill, 
there  would  be  some  ground  for  enforcing  the  trust,  but  the 
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complainant  has  no  claim  to  be  invested  witb  the  title  to  this 
land. 

As  to  the  half  of  the  King  tract  that  has  been  sold,  there 
remained  less  than  one  hundred  dollars  after  the  payment  of 
the  debts  to  Moore  and  King,  which  the  defendant  bound  him- 
self to  pay.  For  the  surplus  after  paying  those  debts,  and  for 
the  horse,  stills,  vessels  &c.,  the  defendant,  so  far  as  we  can 
see,  has  not  accounted,  but  he  has  pleaded  the  statute  of  limi- 
tadons  as  a  bar  to  the  account  sought,  and  it  is  admitted,  that 
the  time  which  has  elapsed  is  sufficient  to  constitute  th^  bar. 

We  think,  therefore,  that  ineusmuch  as  the  wife  and  chil- 
dren of  the  defendant  are  not  parties,  the  trust  in  relation  to 
the  land  cannot  be  (enforced;  and  as  to  the  account  sought,  the 
complainant's  remedy  is  barred  by  time. 

Affirm  the  decree. 
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Belcher  &  Fox  t».  The  State. 

Neither  the   fact  of  \vriug   in  adultery  nor  its  openness  or  notoriety  can  be  proved 

hy  the  rumor  and  talk  of  the  naigbboihood. 

At  the  October  term  of  the  circuit  court,  held  for  White 
county,  Rcket,  Attorney  General  preferred  a  bill  to  the  grand 
jury  against  B.  Belcher  and  Matilda  Fox  for  open  and  notorious 
lewdness. 

It  charged  that  "Bartlett  Belcher  and  Matilda  l|0x  on  the  Ist 
day  of  June,  1847,  and  on  divers  other  days  between  that  day 
and  the  finding  of  this  bill  of  indictment  in  the  county  of 
"White,  State  of  Tennessee,  then  and  there  unlawfiilly,  openly, 
publicly  and  notoriously  did  dwell,  live  and  cohabit  together  as 
man  and  wife,  they  being  then  and  there  immarried  to  each 
oilier,  to  the  manifest  corruption  of  their  own  and  the  public 
morals,  in  contempt  of  the  laws  of  the  land  and  against  the 
peace  and  dignity  of  the  State." 

This  was  returned  a  true  bill,  and  not  guilty  being  pleaded 

thereto,  a  jury  came  and  the  case  was  submitted  to  them  at 

the  October  term  1847,  under  the  direction  of  W.  B.  Campbell, 
&— Vol.  vui. 
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the  presiding  judge.  It  was  proved  tbat  the  defendants  -were 
not  married,  that  they  lived  together  in  the  same  house;  that 
there  was  but  one  bed  and  they  were  seen  to  sleep  together,  and 
there  were  other  proofii  of  cohabitation. 

These  proofs  having  been  heard,  the  attorney  general  asked 
the  witness  whether  it  was  not  notoriously  known  and  talked 
of  in  the  neighborhood  in  which  the  defendants  lived  that  they 
did  live  together,  openly,  notoriously  and  publicly  as  man  and 
wife  and  in  adultery.  The  attorneys  for  the  defendant  object- 
ed to  the  admission  of  this  testimony.  The  objection  was  over- 
ruled. The  witness  then  stated  that  it  was  rumored,  talked 
of  and  known  that  they  lived  there  in  adultery  and  publidy. 

The  jtuy  found  the  defendants  guilty,  and  the  judge  sentenc- 
ed them  to  be  fined  $50,  and  to  be  confined  in  the  common  jail 
of  White  county  in  separate  apartments  ibr  the  space  of  six 
months. 

From  this  judgment  the  defendemt  appealed. 

S.  Tumejf  and  W.  CvUomy  for  the  plaintiffs  in  error. 

Attorney  gefuerdt  far  the  State. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  error  were  indicted  in  the  circuit  court  of 
White  county,  for  open  and  notorious  lewdness. 

On  the  trial,  it  was  proved  by  Polly  Bertram  and  Lucretia 
Belcher,  that  the  parties  lived  together  publidy,  and  Polly  Ber- 
tram had  seen  them  in  bed  together.  Thomas  Johnson,  a  wit^ 
ness  was  then  introduced  for  the  State,  and  was  asked  by  the 
attorney  general,  whether  it  ^'was  not  notoriously  known, 
and  talked  of  in  the  neighborhood  in  which  the  defendants 
lived,  that  they  did  live  together  openly,  notoriously  and  pub- 
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ficly  as  man  and  wife,  and  in  adultery.  To  the  answering  of 
this  question,  the  defendant's  counsel  objected,  which  objection 
was  ovemded  and  the  witness  pennitted  to  answer  the  ques- 
tion. When  the  witness  answered,  that  it  was  rumored,  talk- 
ed of,  and  known,  in  the  neighborhodd,  that  they  lived  there  in 
adultery,  not  being  married,  and  publicly." 

The  jury  found  the  defendants  guilty,  and  they  appealed  to 
this  court. 

The  only  question  in  this  record,  is,  whether  the  evidence  of 
Johnson  was  competent. 

It  was  competent  for  the  attorney  general  to  have  proved, 
that  the  parties  lived  together  as  man  and  wife,  openly  and  no- 
toriously— but  this  fact,  like  every  other  fact,  must  be  proved 
by  competent  testimony.  But  in  this  case,  the  attorney  gene- 
ral oiquires  ^whether  it  was  not  notoriously  known,  and 
talked  of  in  the  neighborhood"  &c.,  and  the  witness  replied 
that,  ^4t  was  mmored,  talked  of,  and  known  that  they  lived  in 
adultery"  &;c.  Now  this  is  proving  the  adultery,  by  proof  of 
the  rumor,  and  talk  in  the  neighborhood,  that  it  existed. 
This  cannot  be  done.  The  witness  should  have  been  asked 
whether  the  parties  lived  together  openly  and  notoriously,  as 
husband  and  wife?  and  his  affirmative  response  would  have 
proved  the  fact,  and  would  have  been  competent. 

It  is  true,  that  there  is  other  evidence,  sufficient,  in  our  opin- 
ion to  have  authorized  a  verdict  of  guilty— but  we  cannot  tell 
how  much  influence  this  illegal  evidence  had  upon  the  minds 
of  the  jury,  and,  therefore,  we  feel  constrained,  reluctantiy,  to 
reverse  the  judgment  and  order  a  new  trial.  Judgment  re- 
versed. 
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State  tv.  MoBbide. 

1.  This  indictment  for  gaming,  charges  that  the  defendant  was  guilty  of  unlawful  "gam- 
ing, by  then  and  there  wogeriog  and  betting  money  on  a  certain  unlawful  game  4»f 
oards.''  Tbe  «o«rt  held  this  to  be  a  good  indictmentr  for  Ais  offsnce,  under  tW 
bnwd  prof  iiioos  of  the  act  of  182 4,  ch.  5.  An  indictment  for  gaming  at  caids 
need  not  set  out  the  game  played,  the  person  with  whom  the  bet  was  made,  nor 
charge  what  money  or  what  amount  was  bet  on  the  game. 

2.  The  words  "did  game,  by  then  and  there  wagering  and  betting  money  at  a  game 
of  cards,"  impoi  t  ex  vi  terminij  that  money  was  bet  and  the  game  phyed,  with 
MiffioieiA  certainty  in  this  oiTeace. 

McBride  was  indicted  in  the  circuit  court  of  Montgomery 
county,  for  gaming.  The  presiding  judge,  Martin,  quashed 
llie  indictment,  and  the  attorney  general,  Johnson,  appealed 
on  behalf  of  the  state. 

Attanuj^  gemrtdy  for  the  state. 

Baikitf  for  the  defendant. 

TwLBf  J.|  deliv^ed  the  opinion  of  the  court. 

This  ui  a  bill  of  indictment  against  Alfred  McBride,  ibr  the 
<^nce  of  gaming.  The  charge  as  contained  in  the  ImU,  is  in 
the  words  following,  viz,  *' Alfred  McBride,  late  of  the  county 
of  Montgomery,  laborer,  on  the  third  day  of  March,  one  thou- 
sand eight  hundred^and  forty-seven,  at  the  county  aforesaid, 
Waa  guilty  of  unlawful  gaming,  by  then  and  there  wagering 
and  betting  money  on  a  certain  unlawfrd  game  and  match  at 
oaids,  contrary  to  the  statute  in  such  case  made  and  provided," 
&c.  The  bill  of  indictment  was  quashed  by  the  judge  of  the 
circuit  court,  upon  the  motion  of  the  defendant,  from  which 
the  attorney  general  appealed  to  this  court. 

The  question  presented  for  our  consideration  is,  whether  the 
offence  is  charged  in  the  bill  of  indictment  with  sufRcient  cer- 
tainty. 
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By  the  5th  aeo.  of  the  act  of  1824,  ch.  5,  itis  enaeted,  <'That 
in  every  case  which  may  arise  under  any  of  the  laws  of  this 
rtate,  made  for  the  prevention^  disconraging  and  sapprcBsing 
of  gaming,  the  court  shall  interpret  the  said  laws  as  remedial, 
and  not  as  penal  statates,  and  no  preseiUment  or  indictment 
shall  be  quashed  for  want  of  form;  and  in  all  such  cases,  it 
shall  be  sufficient  to  charge  the  general  name  of  the  game  at 
which  the  defendant  or  defendants  may  have  played,  without 
setting  forth  and  describing  with  or  against  whom  they  m^y 
have  bet  or  played." 

This  statute  is  very  broad  in  its  terms,  and  has  received  so 
liberal  a  construction,  as  to  have  almost  done  away  with  every 
thing  but  the  name  of  an  indictment  in  such  cases  >  perhaps 
it  is  best  that  it  should  be  so :  at  all  events  we  have  no  desire 
or  intention  at  this  day  to  restrict  its  operation,  or  unsettle  any 
thing  tliat  has  been  held  in  relation  to  it. 

In  the  case  of  JPKindt  M.  Dean  vs.  Th^  State  of  Tennessee^ 
Martin  &  Yerg.  127|  the  indictment  charged,  '^that  Dean  and 
one  Henry  W.  Smith,  on  the  10th  day  of  May,  1626,  with  force 
and  arms,  did  unlawfiolly  encourage  and  promote  a  certain 
unlawful  game  and  match  at  cards  for  money;  and  then  and 
.  there  unlawfully  did  play  for  and  bet  money  at  the  said  game 
and  match  of  carda." 

This  indictment  was  held  to  be  good,  and  in  doing  so,  it  was 
necessarily  held,  that  a  bill  of  indictment  for  gaming,  need  not 
specify  the  particular,  game  of  cards  which  was  played,  such 
as  whist,  loo,  euchre,  brag,  poker,  &c.,  but  that  it  is  good  if 
it  describe  it  as  an  unlawful  game  and  match  of  cards,  and 
that  it  is  not  necessary  to  charge  what  money,  or  what  amount 
was  bet  upon  the  game.  The  statute  provides,  that  the  per- 
son with  whom  the  defendant  bet  or  playexl  need  not  be  set 
forth  or  described.  Then  we  have  three  things  in  which  this 
indictment  is  apparently  defective,  settled  in  its  favor,  viz,  the 
general  charge  of  betting  money ;  the  calling  the  game  upon 
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which  the  betting  is  alledged  to  have  been  made,  an  unlaw- 
iiil  game  at  cards ;  and  the  neglect  to  charge  with  whom  the 
bet  was  made ;  the  two  first  by  the  case  of  Dean  vs.  J%e  SUUe^ 
and  the  last  by  the  act  of  1824. 

There  only  remaAs  one  other  apparent  defect  in  this  bill  to 
be  remedied,  an^d  that  is,  that  it  is  not  averred  that  the  game 
was  executed.    In  the  case  of  DoUrins  vs.  Tke  State,  2  Hmnph. 
424^  it  is  said  by  Jndge  Reese,   who,  delivered  the  opinion  of 
the  court,  "This  court,  acting  in  pursuance  of  the  liberal  prin- 
ciple  prescribed  by  the  act  of  1824,  ch.  5.  sec.  5,  for  the  sop* 
pression  of  gaming,  has  held,  that  the  words  ^'did  gamble,'' 
and  ''did  game,"  contain  and  express  ex  vi  termini  the  conjoint 
facts,  that  abet  or  wager  was  laid,  and  that  the  act  to  Mdiich 
it  related  waq  executed."    And  in  saying  this,  the  judge  was 
well  warranted  by  previous  decisions.    This  then  removes  the 
objection  to  this  bill  of  indictment,  that  it  is  not  averred  that 
the  unlawful  game  at  cards  upon  which  the  betting  is  charged 
was  executed  or  played ;  for  the  bill  does  charge  that  the  de- 
fendant "did  unlawfully  game  by  wagering  and  betting,"  and 
by  intendment  of  law  the  game  was  played.    Tlie  charge  of 
the  offence  is  then  complete,  and  the  circuit  judge  erred  in 
quashing  the  indictment,  for  which  the  judgment  must  be  re- 
versed, and  the  case  remanded  to  tjhe  circuit  court  of  Mont- 
gomery county,  to  be  further  proceeded  in  as  the  law  directs. 
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Hamttom  vs.  State. 

CouDU  for  stealinj^  and  receiving  stolen  g^oods  may  be  inserted  in  the  same  iodictnMnt, 
and  the  coart  will  nmther  quash  the  indictment  nor  compel  the  attorney  general  to 
elect  which  ooant  he  will  proceed  upi». 

The  indictment,  against  the  defendant  was  in  the  following 
words: — ^''State  of  Tennessee,  Coffee  county^  June  term  of  the 
circnit  court,  in  the  year  of  om-  Lord  eighteen  hundred  and 
forty-seven.  The  grand,  jurors  for  the  State  of  Tennessee, 
elected,  empannelled,  sworn  and  charged  to  enquire  for  the 
body  of  the  county  of  Coffee  and  State  aforesaid,  upon  their 
oath  aforesaid,  present  that  Amos  £.  Hampton,  of  said  county, 
yeoman,  heretofore,  to  wit,  on  the  twenty-sixth  day  of  May, 
in  the  year  of  our  Lord  eighteen  hundred  and  forty-seven,  with 
force  and  arms,  inthe  county  aforesaid,  did  then  and  there  un- 
lawfully and  feloniously  steal,  take  and  carry  away  one  brown 
gelding,  of  the  value  of  forty  dollars,  the  property  of  Asa  M. 
Elkins  of  said  county,  then  and  there,  being  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state.  And  the  grand 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
thai  the  said  Amos  £.  Hampton,  of  said  county,  yeoman,  here- 
tofore, to  wit,  on  the  said  twenty-sixth  day  of  May,  in  the  year 
of  our  Lord  eighteen  hundred  and  forty-seven,  with  force  and 
arms,  in  the  county  aforesaid,  did  then  and  there  fraudulently 
and  feloniously  buy  one  other  brown  gelding,  of  the  value  of 
forty  dollars,  the  property  of  the  said  Amos  E.  Elkins,  from  one 
William  Kilpatrick,  the  said  Amos  £.  Hampton,  then  and 
there,  well  knowing,  when  he  so  bought  the  said  gelding  as 
afcHresaid,  that  the  said  William  Kilpatrick  had  unlawfully  and 
feloniously  stolen  said  gelding  from  the  said  Asa  M.  Elkins, 
the  said  Amos  E.  Hampton,- then  and  there  by  means  of  said 
buying  intending  to  defraud  the  sud  Asa  E.  Elkins,  the  true 
owner  of  said  gelding,  of  his  right  and  property  to  the  same. 
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contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state." 

The  defendant  moved  the  court  to  quash  this  indictment. 
This  motion  was  overruled  by  the  presiding  judge,  March- 
banks.  He  then  moved  the  court  to  compel  the  attorney  gen- 
eral to  elect  upon  which  count  of  this  indictment  he  would 
|«oceed.  The  court  overruled  the  motion,  and  the  defendant 
on  his  Irial  was  convicted  on  the  first  count,  and  sentenced  to 
four  yean  imprisonment  in  the  penitentiary,  and  declared  in- 
famous. He  was  acquitted  on  the  second  count.  Ftom  this 
judgment  on  the  first  count  he  appealed. 

Hkkersony  for  the  plaintifi*in  error. 

Attorn^  generaly  for  the  state. 

TuKLEY  J.  delivered  the  opinion  of  the  court. 

At  the  June  term,  1847,  of  the  circuit  court  of  GofiSse  coun- 
ty, a  bill  of  indictment  was  preferred  against  Amos  E.  Hamp- 
ton,  the  prisoner,  dharging  him  in  the  first  count  with  the  of* 
fence  of  having  stolen  a  brown  gelding,  the  prop^iy  of  Asa 
B.  Elki&s,  of  the  value  of  forty  dollars ;  and  in  the  second 
oontit,  with  having  fraudulently  and  feloniously  bought  one 
other  brown  gelding,  of  the  value  of  forty  dollars,  the  property 
of  the  said  Asa  E.  ElMns,  from  one  William  Kilpatrick,  ha 
tlien  and  there  well  knowing  that  the  said  William  Kilpatrick 
had  unlawfaUy  stiden  said  gelding  firom  the  said  AsaE.  Efltins. 

The  prisoner  upon  his  arraignment  moved  the  court  to  quash 
dfee  indictment,  which  was  reftised ;  he  then  moved  the  court 
to  compel  the  attorney  general  to  elect  upon  which  count  of 
the  bill  of  indictment  he  would  put  tiie  prisoner  upon  his  trial, 
which  was  likewise  refused.  Whereupon  he  pleaded  not 
guilty,  generally,  and  went  to  trial,  and  was  convicted  by  the 
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jury  npaa  the  first  count,  and  sentenced  to  confinement  in  the 
state  pemtentiary  for  the  space  of  four  yean.  Whereupon 
he  appeals  to  this  court,  and  assigns  for  error,  the  refusal  of 
the  dreoit  judge  to  quash  the  bill  of  indictment,  or  compel 
the  attorney  general  to  elect  upon  which  count  he  would  put 
him  upon  trial. 

This  constitutes  no  error,  as  was  decided  in  the  case  of 
Wright  vs.  The  State^  4  Humph.  194,  in  which  the  court  says: 
"There  is  no  objection  to  the  insertion  of  several  distinct  felo- 
nies <tf  the  same  degree  in  one  bill  of  indictment,  but  the  court 
will  in  its  discretion,  upon  application,  either  quash  the  bill  of 
indictment  in  such  case,  or  compel  the  attorney  general  to 
elect  upon  which  count  he  will  proceed,  but  that  such  joinder 
constitates  no  ground  of  demurrer  or  arrest  of  judgment,  and 
of  course  cannot  be  assigned  as  error  in  a  revising  court.*'  In 
the  case  of  The  People  vs.  Rynders^  12  Wend.,  425,  chief  jus* 
tice  Savage  says  r  ''That  there  would  be  an  incongruity  in 
incorporating  in  the  same  indictment  ofiences  of  a  different 
character,  such  fbr  instance  as  for  forgery  and  pojury,  it  can- 
not be  denied,  and  that  in  such  a  case  a  court  would  refuse  to 
hear  a  trial  upon  both,  there  can  be  no  doubt;  but  when  of* 
fences  of  the  same  character,  differing  only  in  degree,  are  uni- 
ted in  the  same  indictment,  the  prisoner  may  and  ought  to  be 
tried  upon  both  charges  at  the  same  time.  Such  is  this  case. 
The  prisoner  is  indicted  for  for^ng  the  dieck,  and  also  for 
piMisUng  it  as  true,  knowing  it  to  be  false.  These  are  dif*" 
ferent  otfences,  and  punished  with  diffisient  degrees  of  eeveri* 
ty,  but  were  prop^iy  united,  both  in  the  indictment  and  trial.** 

That  ease  and  tiiis  one  are  idem.  The  offences  of  stealing 
and  receiving  stolen  goods  are  different  offences,  and  punished 
by  different  degrees  of  severity,  but  they  differ  only  in  degree, 
and  belong  to  Ae  same  class  of  crimes,  and  may  be  '^xrell 
united,  and  often  must  be,  if  justice  is  to  be  administered,  for 
it  may  be  doubtful  whe^r  the  proof  wiH  sustain  the  chiurge 
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of  larceny,  or  only  the  more  mitigated  offence  of  receiving, 
stolen  goods,  knowing  them  to  be  stolen,  and  the  indictment 
must  therefore  be  found  so  as  to  meet  either  charge,  and  such 
is  the  common  practice.    Let  the  judgment  be  a^brmed. 


McKiNLEV  VS.  State. 

Indictinentt  iii«y  be  amemled,  in  matter  of  form,  not  touchiog  tabcl^ce,  by  the  court; 
in  matter  of  tubstance  by  the  grand  jury  to  whom  it  must  be  recommitted  by  the 
court,  and  the  indictment  as  antended  retarned  to  court  by  the  jury,  and  the  record 
must  verify  the  face  of  the  retnm  into  court  of  the  amended  indictment. 

John  A.  Savage,  attorney  general,  presented  an  indictment 
against  Elizabeth  McKinley,  for  passing  counterfeit  money; 
the  first  count  of  which  was  as  follows: 

'^The  grand  jurors  for  the  State  of  Tennessee  elected,  em- 
pann^ed,  sworn  and  charged  to  enquire  for  tiie  body  of  the 
county  of  Jackson,  in  the  State  of  Tennessee,  up<m  tiieir  oath 
presents  that  Eliaa  McKinley,  spinster,  on  the  first  day.  of  Octo- 
ber, eighteen  hundred  and  forty^six,  with  force  and  acaM  in  the 
county  of  Jackson,  in  the  State  of  Tennessee,  four  pieces  of 
fUse,  bafte,  forged,  adulterated  and  counterfeit  coin,  made  and 
counterfeited  to  the  likeness  and  in  imitation  of  tiie  good  le^ial 
and  current  silver  coin,  then  and  there  ccffrent  in  the  State  of 
Tennessee,  called  dollars,  as  and  for  such  pieces  of  the  good 
legal  and  current  coin  of  the  State  of  Tennessee,  called  dol- 
lars, then  and  there  deceitfiilly  and  fraudulently  did  utter,  ten- 
der and  pass  to  one  William  Gk>odall.  Sie,  the  said  Eliza 
MeKinley,  at  the  time  she  so  uttered,  tendered  and  passed  the 
said  four  pieces  of  base,  false,  adulterated  and  counterfeit  coin, 
well  knowing  the  same  to  be  false,  base,  adulterated  and 
counterfeit,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state." 
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Tke  graiid  jury  fetoraed  the  bill  into  court  a  true  biU»  aad  at 
a  mibmqaeikt  day  of  the  tenn,  the  iadictme^t,  on  motum  of 
Ae  attorney  general,  was  reoonunitted  to  the  grand  joiy  for 
amendment,  in  the  wofds  set  forth  in  the  opinicm  of  the  court. 
The  defendant  was  convicted  and  sentenced  to  three  yearn  im- 
prisonment in  the  penitentiaiy  of  the  statB.  From  this  judg- 
ment she  appealed. 

» 

WiBiam  CuBom  and  S.  Turnery  for  plaintiff  in  error. 
Attomeg  general y  for  the  state. 

m 

GsEEir,  J.  delivered  the  opinion  of  the  court. 


In  thb  cause,  the  plaintiff  in  error  was  indietedfor  passing 
counterfeit  coin.  The  record  show^,  that  the  grand  jury  re- 
turned into  court,  the  indictznent,  "a  true  bill/'  which  indict- 
ment  was  spread  on  the  minutes  of  the  court  as  llie  law 
dir^pts.  Afterwards,  the  following  entry  appeared,  viz:  ^'State 
of  Tennessee  against  Eliza  McKinley.  On  motion  of  the 
attorney  general  on  a  former  day  of  this  twm,  leave  was 
granted  him  by  the  court  to  recommit  thia  indictment  to  the 
grand  jury  for  amendment,  and  the  same  was  this  day  pre- 
sented to  the  court,  virith  the  follovidng  amendment,  the  word 
'*tiiat"  is  inserted  after  the  word  '^present"  in  the  first  count  of 
the  indictment,  and  it  is  ordered  by  the  court,  that  the  word, 
^^that*'  so  added  to  the  indictment,  be  inserted  in  the  recesd  of 
the  same." 

Upon  die  trial,  the  defendant  was  found  guilly,  and  judg- 
ment was  pronounced  upon  the  verdict,  from  which  judgment 
she  appeals  to  this  court. 

The  only  error  insisted  upon  here,  i»,  that  there  is  no  evi- 
dence in  this  record,  that  the  amendment  of  the  indictment 
was  made  by  the  grand  jury. 
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The  record  statefl,  that  the  attorney  general  obtained  leave 
to  recommit  the  indictment  to  the  grand  jury  for  amendment, 
but  it  does  not  appear  that  it  was  ever  placed  before  them'-^r, 
if  it  was  actually  recommitted  to  them,  Aere  is  no  evidence 
in  the  record  that  they  returned  it  into  court  with  the  amend- 
ment, BO  as  to  verify  the  amendment  as  their  act.  The  reeord 
says,  ^^that  the  same  was  this  day  presented  to  the  court  with 
the  following  amendment,"  &c.,  but  by  whom  presented  is 
not  shown.  From  aught  that  appears,  the  attorney  general 
may  have  made  the  amendment  without  the  intervention  of  the 
grand  jury.  But  the  attorney  general  has  no  such  power;  and 
the  insertion  by  him,  of  such  an  amendment,  without  the  action 
of  the  grand  jury,  on  the  order  of  the  court,  would  vitiate  the 
indictment. 

But,  it  is  said,  the  amendment  is,  as  to  matter  of  form  only, 
and  such  an  one  as  the  court  might  have  made,  and  that  we 
are  to  regard  the  order  of  the  court  as  sanctioning  the  amend- 
ment. Perhaps  the  amendment  may  be  considered  one  of 
form  only,  and  such  as  the  court  had  power  to  make ;  but  the 
entry  negatives  the  idea  that  the  amendment  was  made  by  the 
court.  After  reciting  that  the  amendment  had  been  made,  the 
reoord  proceeds — ''And  it  ip  ordered  fay  the  court,  that  the 
word,  <*that"  so  added  to  said  indictment,  be  inserted  in  the 
reoord  of  the  same." 

The  only  thing  the  court  here  ordered,  is,  that  the  amend- 
ment which  had  been  made  should  be  inserted  in  the  reoord  of 

« 

the  indictment  as  spread  upon  the  minutes  of  the  court;  so 
that  the  copy  recorded  should  correspond  with  the  original. 

The  amendment  was  not,  therefore,  made  by  the  court,  and 
there  is  no  evidence  that  it  was  made  by  the  act  of  the  grand 
jury;  consequently,  it  was  made  without  authority'  of  law,  and 
the  plaintiff  in  error  should  not  have  been  held  to  answer  it. 

The  judgment  must  be  reversed  and  anrested,  and  the  plain- 
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tiff  in  error  will  be  reoognized  to  appear  at  the  next  circuit 
court  of  Jackson  oonnty,  to  answer  a  new  indiotihent. 


Hughes  vs.  State. 

A  recent  pottessioo  of  stolea  good*  maket  out  a  ffrimafade  ca«e  of  guiki  and  a  coa. 
victioD  must  follow  in  the  abtence  of  explanatory  or  contradictory  proof. 

Hnghes  was  indicted  in  the  circuit  court  of  Williamson 
county,  for  larceny.  The  indictment  charged  that  he  stole  the 
horse  and  saddle  of  Thomas  Banks,  on  the  17th  day  of  Sep- 
tember, 1846,  and  the  plea  of  not  guilty  having  been  received, 
a  jury  was  empannelled  under  the  direction  of  judge  Maney, 
to  try  the  case  at  the  March  term,  1847. 

The  evidence,  so  far  as  it  is  necessary  to  exhibit  it,  shows 
that  the  prosecutor  went  to  a  camp  meeting,  in  the  county  of 
Williamson,  and  as  he  rode  up,  he  saw  Hughes  and  BroWn 
togelber.  He  tied  his  horse  to  a  tree,  a  little  before  sun  down, 
shortly  afterwards  he  went  to  see  his  horse,  and  he  was  not  to 
be  found,  and  the  saddle  was  also  gone.  ^He  did  not  see 
Hughes  that  ni^t  after  he  missed  his  horse,  nor  did  he  see 
Hughes  the  next  morning,  which  was  Saturday  morning. 
About  ten  days  afterwards,  he  found  the  horse  in  the  posses- 
sion of  John  Farmer.  He  found  his  saddle  in  the  possession 
of'defendant,  who  stated  that  he  swapped  for  it,  and  also  the 
horse.  Hughes  made  several  contradictory  statements  in  re- 
gard to  &e*mode  he  got  the  horse  and  saddle.  Parmer  testi- 
fied that  he  got  the  horse  of  the  prosecutor  from  Hughes,  late 
on  Tuesday  evening.  Hughes  stated  that  he  had  swapped  for 
the  horse  and  saddle  with  a  man  by  the  name  of  White,  from 
(Seorgia. 

There  was  evidence  involving  contradictions  of  statement 
and  inconsisteritcies  in  conduct  of  defendant. 
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The  defendant  mtrodiic«l  Brown,  who  w&b  witii  him,  drink- 
ing, on  the  evening  prosecutor  got  to  llie  eamp^gronnd.  He 
stated  that  he  was  with  Hughes  on  Monday  evening,  that  he 
had  a  bottle  of  whiskey;  Hughes,  and  a  stranger  to  witness, 
were  talking  about  swapping  horses,  and  afker  some  talk,  it 
was  agreed  that  they  should  turn  the  horses  tails  together  and 
leave  the  rigging  on  each,  and  that  Hughes  should  take  the 
stranger's  horse  and  rigging,  and  the  stranger  should  take 
Hughes'  horse  and  rigging.  This  agreement  was  executed, 
and  they  exchanged,  and  the  stranger  departed  with  the  horse 
got  from  Hughes. 

Hie  judge  chained  the  jury,  '^that  the  indictment  charged  the 
defendant  with  stealing  a  gelding  and  a  saddle,  and  it  was  for 
the  jury  to  say,  whether  the  defendant  was  guilty  of  stealing 
either  of  those  articles ;  that  he  might  be  found  guilty  as  to 
one,  if  the  evidence  justified  it,  and  not  guilty  as  to  the  other. 

If  the  jury  should  not  be  satisfied  that  the  horse  and  saddle, 
or  at  least  one  of  them  was  stolen  from  Thomas  Banks,  as  de- 
scribed  in  the  indictment,  then  they  should  return  a  verdict  of 
not  guilty,  but  if  they  should  beYuUy  satisfied  they  were  so 
stolen,  then  it  became  important  to  ascertain  whether  those 
articles,  or  either  of  them  were  found  in  possession  of  the 
defendant;  and  if  so,  whether  he  has  accounted  satisfactorily 
for  that  possession:  That  when  a  larceny  has  been  committed, 
and  the  stolen  goods  are  found  shortly  thereafter,  the  law  pre- 
sumes that  he  is  the  thief  in  whose  possession  they  are  found. 
That  this  was  an  old  rule  of  law,  and  indispensable  to  the 
administration  of  the  criminal  laW  in  cases  of  larceny.  In 
all  cases  then,  where  nothing  more  appears  than  that  the 
goods  were  stolen,  and  that  they  were  shortly  thereafter  found 
in  possession  of  the  defendant,  the  presumption  interposes 
with  the  full  authority  of  law,  and  demands  the  conviction. 
In  such  case  the  jurors  have  no  right  to  doubt,  but  it  becomes 
their  duty  to  return  a  verdict  of  guilty:    And  it  is  the  duty  of 
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the  ooart  to  pronounce  the  seatenioe  of  the  law.  That  this 
prosuinptioii  was  not  conclusive  of  guilt,  bat  was  only  a  pre- 
sumption,  and  of  course  yielded  to  sufficient  opposing  testimo- 
ny whenever  it  should  be  offered.  That  this  presumption  was 
of  universal  appKoation  in  cases  of  larceny,  and  that  where  a 
d^ndant  is  able  to  prove  a  high  moral  charactor,  he  might 
oppose  his  character  to  the  presumption  of  which  we  have  been 
speaking ;  and  if,  in  such  case,  the  jury  before  who;Dai  he  is  tiied, 
should  believe,  notwithstanding  the  presumption  from  the  de« 
fondant's  character  alone,  that  he  was  not  guilty,  it  would  of 
course  be  their  duly  to  acquit  him.  On  the  contrary,  where 
the  defendant  introduces  no  evidence  of  character,  nor  any 
other  evidence,  which,  in  the  opinion  of  the  jury,  may  be  suf- 
ficient to  rebat  the  presumption,  that  presumption  must  re- 
main and  be  decisive  of  the  case. 

The  comrt  called  the  attention  of  the  jury  to  the  evidence  of 
the  witness.  Brown,  steting  there  was  a  remarkable  ciroum- 
stance  connected  with  it,  that  had  not  been  remarked  on  at 
tihe  bar,  which  was,  that  he  does  not  state  that  the  horse  be 
says  the  de&ndant  swapped  for  was  the  horse  of  the  prosecu- 
tor, nor  does  he  say  he  knew  the  horse  of  the  prosecutor,  nor 
was  he  asked  on  the  examination  as  to  his  knowledge  on  those 
pointe.  But  if  the  jury  should  believe  that  it  was  the  same 
horse,  and  that  the  defendant  got  the  prosecutor's  horse  by 
swapping,  then  the  defendant  has  snfficientiy  accounted  for 
tiie  possession,  if  he  had  possession  to  destroy  the  presumption. 
That  in  case  the  defendant  haa  introduced  evidence  for  the 
pur]>ose  of  accounting  for  his  possession,  how  far  he  has  suc- 
ceeded in  doing  so  satisfistctorily,  is  a  question  for  the  jury 
only.  If  the  jury  should  be  satisfied  that  the  facts  of  the  case 
are  such,  then  the  presumption  of  law  arose.  Yet  if  they 
should  also  think  the  evidence  is  such,  notwithstanding  the 
presumption  as  to  raise  a  rational  doubt  of  the  guilt  of  the 
defendant,  then  it  would  be  their  duty  to  acquit  him.    That  if 
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the  jury  should  be  satisfied  that  the  defendant  is  guilty,  as 
charged  in  the  indictment,  they  would  fix  his  term  of  impiisoa- 
men  in  the  penitentiary  for  some  period,  not  less  than  three 
nor  more  than  ten  years.'' 

The  jury  found  him  guilty,  and  he  was  sentenced  (a  motion 
for  a  new  trial  having  been  made  and  overruled)  to  four  years 
confinement  in  the  penitentiary.  From  this  judgment  he  ap- 
pealed. 

fbster  and  VenaUej  for  the  plaintiff  in  enror. 

Attorney  general, 

McKiNNET,  J.  delivered  the  opinion  of  the  court. 

The  errors  supposed  to  exist  in  this  case,  are  in  the  chaise 
of  the  circuit  judge  to  the  jury. 

1st.  I£s  honor  stated,  '^that  when  a  larceny  has  been  com- 
mitted, and  the  stolen  goods  are  found  shortly  thereafter,  the 
law  presumes  he  is  the  thief  in  whose  possession  they  are 
found.  That  when  nothing  more  appears,  than  that  the  goods 
were  stolen,  and  that  they  were  shortly  thereafter  found  in 
possession  of  the  defendant,  the  presumption  interposes  with 
the  full  power  of  law,  and  demands  a  conviction.  That  in 
sudi  case  the  jurors  have  no  doubt,  but  it  becomes  their  duty 
to  return  a  verdict  of  guilty.  That  this  presumption  is  not 
conclusive,  and  of  course  yielded  to  sufficient  opposing  evi- 
dence whenever  it  should  be  ofiered,"  &c. 

We  think  his  honor  has  laid  down  the  rule  in  strong  lan- 
guage, but  we  cannot,  for  this  reason,  reverse  the  judgment. 
Taking  the  entire  dharge,  the  principle  is  correctly  stated; 
greater  force  or  efficacy  is  not  given  to  the  legal  presumption 
than  in  such  case  properly  belongs  to  it.  The  law  has  defined 
the  nature  and  amount  of  evidence  which  shall  make  a  prima 
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fmcie  case  of  guilt.  The  burden  of  proof  is  cast  upon  the  de^ 
fendant,  and  if  onezplained,  either  by  direct  evidence,  or  by 
the  attending  circmnstances,  or  by  the  c&aracter  and  halHts 
of  life  of  the  defendant,  or  otherwise,  the  presumption  of  law 
becomes  conclusive  that  his  possession  is  a  guilty  possession. 
This  presumption  tnkes  the  place  of  plenary  proof;  in  such 
case  no  doubt  can  exist,  and  the  jury  are  bound  to  find  in  fa- 
vor of  the  presumption.  We  cannot  control  or  dictate  to  the 
circuit  judges  the  tone  or  language  of  their  charges:  we  can 
only  determine  whether  legal  principles  have  been  correctly 
announced. 

2d.  **The  judge  called  the  attention  of  the  jory  to  the  evi** 
dence  of  the  witness.  Brown,  stating  there  was  a  remarkable 
circumstance  connected  with  it,  that  has  not  been  noticed  at 
the  bar,  which  was,  that  he  does  not  state  that  the  horse,  he 
sajrs  the  defendant  swapped  fbr,  was  the  horse  of  the  prose* 
cntor;  nor  does  he  shy  he  knew  the  horse  of  tihe  prosecutor; 
nor  was  he  asked  on  his  examination  as  to  his  knowledge  on 
these  points.*' 

This  was  not  charging  upon  the  facts,  as  is  aigued  fbr  the 
plaintiff  in  error.  The  judge  may  "state  the  evidenoe,''  if  in 
the  exercise  of  his  discretion  he  deems  it  necessary  or  proper 
to  do  so.  And  in  doing  so,  we  think,  it  is  within  the  legitimate 
seope  of  his  province  to  point  out  fkirly  and  direct  the  atten*- 
tion  of  the  jury  to  discrepancies  in  the  testimony  of  witnesses, 
or  to  the  omissions  of  material  facts  which  may  justly  lessen, 
or  destroy  the  force  or  efkct  of  their  evidence.  This  may  not 
nnfireqnently  be  as  necessary  to  the  protection  of  the  innocent 
as  to  the  punishment  of  the  guilty.  And  the  right  to  '^staile 
the  evidence,*^  if  restricted  to  narrow  limits,  would  be  of  no 
material  use.  W$  think  there  is  no  error  in  this  record,  and 
therefore  afllrm  the  judgment  of  the  circuit  court. 


9— Vol.  viu. 
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Grand  juries  have  the  ]>ower  t;o  have  witnenobrought  before  them  by  subpoena,  and 
require  them  to  disclose  all  gnmimmMim  meir  kaowledge,  which  nay  have  taken 
place  in  the  county  within  six  mEStr  And  upon  *such  information  demand  an  in- 
dictment in  due  form,  and  return  it  to  court  w{lbout  a  re«exami  nation  of  the  witness. 
This  is  authorized  by  the  act  of  1824;  ch.  5. 

An  indictment  was  return^by  tKe  grand  jury  against  Par- 
tiahy  for  gaming,  at  Npvember  termu^f  the  circuit  court,  held 
iiwr  Montgomery  county,  in  1846. 

To  this  indictment  Parrish  pl,^ade^  as  follows! — ^'^This  day, 
in  proper  person,  came  C.  £.  Patrisb^and  defends  the  force, 
&c.,  and  for  plea  saith,  ''that  th4?^pposed  indictment  upon 
which  he  is  arraigned,  and  of  which  he  ^aves  oyer,  and  which 
is  read  to  him,  was  not  found  up(m  the  evidence  of  a  witness 
duly  sworn  in  open  court  to  tesmfy  befc^e  the  grand  jury  up- 
on said  supposed  indictment,  and  this  h^  is  ready  to  verify, 
and  prays  judgment,  that  the  suppled  indictment  be  quash- 
ed.   Kimble  and  Foster,  attornies."  .  ^   w 

This  plea  was  sworn  to  by  defeninmOl^dUigned  by  him. 

The  state  took  issue  on  this  plea,  a«d  a^uiy  was  empan- 
nelled  under  the  direction  of  judge  Maijin.  to  try  the  truth  of 
said  plea.  >< 

The  state  introduced  C.  Bailey,  the  dier^,  who  stated,  that 
he  was  the  clerk,  and  swore  Johnson  and  oth^,  that  the  evi- 
dence they  should  give  of  and  concerning^gammg,  should  be  the 
.truth,  the  whole  truth,  and  nothing  but  thd^pul^;  that  this  was 
at  the  November  term  of  the  court  at  ymlxk  this  indictment 
was  found;  that  at  the  time  he  swore  them,  the  mdictment  in 
this  case  was  not  before  the  jury ;  that  he,  had  nolf^at  that  time 
seen  it;  that  he  had  not  sworn  them,  or  either  oEnhem,  upon 
ibe  indictment,  or  for  the  gaming  in  the  inSicJpient^entioned; 
that  he  did  not  swear  them,  to  give  evidence  before||the  grand 
jury  of  gaming  at  any  particular  time  or  plaice,  lie  stated 
that  he  had  been  under  the  impression  that  a  suteoena  for 
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Baid  witnesees  had  been  issued^  but  that  he  had  made  search 
among  the  papers  and  couldmot  find  any,  and  did  not  recol- 
lect that  he  had  issued  any.' 

The  state  then  introduced  Johnson^  who  stated  that  he  was 
summoned  to  give  evidence  before  the  grand  jury  at  the  No- 
vember tenn,  1846,  and  did  give  evidence  concerning  gaming 
by  the  defendant;  that  he  was  c^om  to  give  evidence  general- 
ly  concerning  gaming;  ^lat  at  the  time  he  was  sworn  he  did 
not  see  any  indictment,  nor  did  he  see  any  indictment  before 
the  grand  jrtry  at  the  tin^e  he  was  examined;  that  he  did  not 
give  evidence  of  gaming'at  any  particular  time  or  place ;  that 
he  and  other  witnessea  sworn,  as  he  had  been,  made  out  a  list 
of  the  persons  that  had  played  at  nine  pins  and  handed  it  to 
the  grand  juiy.  ;; 

The  attorney  general  admitted  that  the  bill  of  indictment 
was  not  before  the  grand  jury  at  the  time  the  above  named 
witnesses  were  before  tnat  body,  but  that  it  was  sent  after- 

■ 

wards. 

This  was  all  the  evidence,  and  the  presiding  judge,  Martin, 
charged  the  jury  ,^that  a  call  for  a  witness  by  the  grand  jury 
to  come  before  them,  to  testify  concerning  gaming,  mudt  be 
made  by  the  grand  jury  as  a  body,  and  that  neither  the  attor- 
ney general  nor  the  foreman  of  the  grand  jury  had  a  right  to 
demand  the  subpoena ;  that  a  subpcBua  wafi  absolutely  neces- 
sary,  but  that  if  the  grand  jury,  in  a  proper  manner,  called 
for  witness,  and  Ije  voluntarily  made  his  appearance  before 
them  and  testified,*  Ais  evidence  should  be  regarded  as  though 
he  had  testified  under  a  subpoena;  that  it  was  not  necessary 
to  have  any  indictment  or  presentment  before  the  grand  jury 
at  the  time  &e  witness  was  examined,  but  that  the  grand  j\iry 
might  aftehvards  call  upon  the  attorney  general  for  such  bill, 
and  find  ii  on  the  testimony  already  heard  without  re-examin- 
ing the  witness ;  that  a  witness  when  before  the  grand  jury 
could  not  be  compelled  to  answer  interrogatories  concerning 
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gamiag,  nnleM  time  and  place  ^ere  apcoified ;  that  ^if  he 
bought  proper  to*  be  exaihined  and  give  general  evidence, 
not  restricted  to  time  or  place,  such  evidence  would  be  suffi- 
cient to  ground  an  indictment  upon. 

The  court  ftirther  charged  the  jury,  thftt  it  was  necessaiy  it 
should  appear  that  a  witness  was  sworn,  but  that  it  was  not 
necessary  that  such  swearing  should  be  evidenced  by  the  re- 
eord,  or  by  any  memorandum*  thereof  made  by  the  clerk  on 
the  back  of  the  indictment,  but  would  be  sufficient  if  shewn 
by  parol  proof. 

Hie  jury  found  the  defendant  guilly.  A  motion  was  made 
fan  a  new  trial.  This  was  overruled,  and  judgment  having 
been  rendered,  fining  the  defendant  five  dollars,  he  aj^al- 
ed  therefrom. 

E.  H.  FoMter,  jr.^  for  plaintiff  in  error. 

It  is  indispensible  to  the  safety  of  the  citizen,  that  an  indict- 
'ment  should  be  found  on  the  oath  of  a  witness,  and  that  a 
jHresentment  should  be  made  by  a  sworn  jury.  4  Humph.  12; 
1  Humph.  59.  The  fiust  that  the  legislature  have  declared 
ibe  statutes  against  gaming  shall  be  construed  remedially, 
cannot,  upon  any  principle  of  right  reasoning,  dispense  with 
the  swearing  the  witnesses  to  give  evidence  upon  the  indict- 
ment. See  Martin  &  Yerg.183.  If  witness  be  not  sworn  in 
open  court  it  is  error.  Oilman  vs.  State,  1  Humph.  59.  The 
powers  given  by  the  act  of  1824  are  not  intended  to  go  00  far 
as  to  authorize  the  attorney  general  to  prefer  indictments  up- 
on  evidence  the  grand  jury  may  have  previously  picked  up. 
The  witnesses  in  this  case  were  sworn  generally,  without  spe- 
cification as  to  time  or  place,  and  without  any  reference  to  any 
indictment  before  them,  as  none  was  in  existence  at  the  time. 
There  was  no  re-examination  of  the  witnesses.  He  merely, 
before  the  drawing  the  indictment,  furnished  the  grand  jury 
with  a  list  of  persons  who  had  been  engaged  in  playin]g  at 
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nine  pina.  He  argaed,  therefore,  that  there  was  no  evidence 
befiure  the  grand  jniy  upon  which  this  indictment  could  have 
been  foimd. 

AMotmji  genercdy  for  the  state. 

TuKLEY  J.  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  in  the  circnit  court  of  Mont- 
gomery  county,  for  the  offence  of  gaming.  To  the  bill  of  in- 
dictment, he  pleaded  in  abatement,  that  the  bill  was  not  foimd 
on  the  evidence  of  a  witness  duly  sworn  to  testify  before  the 
grand  jury,  upon  the  indictment.  On  this  plea  there  was  issue, 
which  was  found  against  the  defendant,  and  there  was  judg- 
ment accordingly;  and  the  defendant  appealed  to  this  court. 

It  appeared,  that  the  witnesses  were  sworn  in  open  court, 
by  the  clerk,  and  sent  to  the  grand  jury,  before  whom  they 
were  examined  relative  to  the  offence  of  galling  in  the  coun- 
ty ;  and  gave  evidence  against  the  defendant,  together  with 
many  others,  upon  which  this  bill  of  indictment  was  prepared 
by  the  attorney  general,  and  found  by  the  grand  jury^ 

It  does  not  appear,  that  any  subpcena  had  been  issued  for 
the  witnesses. 

We  think  this  proof  warranted  |he  verdict  upon  the  plea. 
By  the  act  of  1824,  ch.  5,  sec.  2,  an  inquisitorial  power  is  giv- 
en to  ^[rand  juries  in  cases  of  gaming ;  and  they  are  authorized 
and  empowered,  and  it  is  made  their  duty,  where  they  have 
a  well  grounded  belief  that  such  offence  has  been  committed, 
to  apply  for  subpcBUas  for  witnesses,  whom  they  may  believe 
to  have  any  knowledge  of  such  offence,  and  such  witnesses 
are  required,  when  they  appear  before  the  grand  jury,  to  give 
evidence  of  any  such  offence  or  ofiences,  as  may  be  known 
to  them. 

Now,  this  proceeding  is  of  necessity  before  an  indictment 
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is  preferred,  and  is  resorted  to  for  the  purpose  of  obtaimng  in* 
fiNrmatioii  npon  ifdiich  it  may  be  preferred.  Then  it  can  be 
no  objection  to  the  indictment,  that  the  witnesses  were  exam* 
ined  before  it  was  prepared. 

It  is  true,  that  witnesses  are  not  bound  to  attend  before 
grand  juries,  for  the  purpose  of  giving  evidence,  v^thout  sub- 
pcBua,  but,  if  they  do,  the  defendant  cannot  object  thereto,  be- 
cause the  testimony,  when  given  under  oath,  is  legal  without 
as  well  as  with  a  subpoena. 

We,  therefore,  think,  there  is  no  error  in  the  judgment,  and  . 
afBrm  it. 


•  State  vs.  Heflin. 

An  indictment  for  an  affray  mun  charge  the  fighting  to  have  been  in  a  public  place. 
An  allegation,  that  it  took  place  in  the  town  of  Olarksville,  is  not  sufficient.  It  might 
have  been  in  the  town  of  Olarkiville  and  yet  ont  of  the  sight  and  hearing  of  all  but 
the  parties  concerned. 

Heflin  was  found  guilty  at  the  circuit  court  of  Montgomeiy, 
and  the  presiding  judge,  Martin,  quashed  the  indictment.  The 
attorney  general,  on  behalf  of  the  state,  appealed. 

* 
.    jMorneif  general^  for  the  state. 


and  AUeny  for  defendant. 


MoKumsY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  indictment  for  an  aflray. — ^It  charges,  that  Bartr 
lett  Travis  and  William  Heflin,  .late  of  the  coonty  of  Mont- 
gomery, laborers  on  the  twenty  second  day  of  February,  one 
thousand  eight  hundred  and  forty-six,  with  force  and  arms,  in 
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the  ooimty  aforesaid^  an  affiray  did  make  by  then  and  there 
fighting  together  in  the  town  of  Clarksville,  greatly  to  the  temror 
of  the  good  people"  &c.  The  defendant  alone  was  put  upon 
trial,  and  was  convicted.  At  the  same  time  judgment  was 
anested,  and  the  attorney  general  on  behalf  of  the  state, 
posecuted  an  appeal  in  error  to  this  court. 

The  only  question  made  in  the  case,  is  in  regard  to  the  suf- 
ficiency of  the  indictment. 

This  is  a  common  law  ofience,  and  must  charged  in  the  in* 
dictment  with  that  degree  of  certainty  and  precision  required 
by  the  common  law  rules  of  criminal  pleading :  one  of  those 
rules,  almost  without  an  exception,  is,  that  every  &ct  and  cir« 
cumstance  necessary  to  constitute  the  ofience,  must  be  specir 
fically  set  forth  in  the  indictment,  with  precision  and  certainty; 
that  it  may  appear  on  the  face  of  the  indictment,  whether  or 
not  they  constitute  an  indictable  offence-^that  the  defendant 
may  know  how  to  make  his  defence;  and  that  he  may  be  en* 
abled  to  plead  a  conviction  or  acquittal  on  such  indictment, 
in  bar  of  another  prosecution  for  the  same  ofiTenoe— and  that 
the  court  may  know  what  judgment  should  be  given  if  the  de* 
fendant  be  convicted.  And  if  any  material  fact,  or  circum- 
stance which  is  a  necessary  ingredient  in  the  ofiTence  be  omit- 
ted, it  will  vitiate  the  indictment,  and  the  defendant  may 
avail  himself  of  it  by  demurrer,  arrest  of  judgment,  or  writ 
of  error.    Arch.  C.  L.,  41,  42. 

To*  constitute  an  afiray,  a  necessary  and  indispensable  in- 
gredient is,  that  the  fighting  must  be  in  some  public  place. 
4  Bl.  Com.  146.  This  circumstance  alone  distinguishes  an 
affray  from  another  distinct  substantive  ofifence  at  common 
law,  viz,  an  assault.  It  clearly  follows,  says  Hawkins'  Pleas 
.  of  the  Grown,  1  vol.  487,  that  there  may  be  an  assault  which 
will  not  amount  to  an  affiray,  as  where  it  happens  in  a  private 
place  oat  of  the  hearing  or  seeing  of  any  except  the  parties 
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ooncemed;  in  which  case  it  cannot  be  to  the  tefrar  of  tbs 
people. 

Testing  the  indictment  under  consideration  by  the  foregoing 
principles,  can  it  be  supported?  We  think  not:  if  by  constroo* 
lion  or  intendment,  the  omission  of  a  material  fact,  essential 
to  make  out  the  offence  could  be  supplied,  still>  the  statement 
in  this  indictment  that  the  fighting  was  <'in  the  town  of  Glarks- 
ville"  would  not  be  sufficient.  These  words  do  not,  by  their 
own  proper  meaning  and  force,  necessarily  imply  that  the 
fighting  was  in  a  public  place.  It  may  have  been  in  a  private 
room  of  some  house  in  the  town  or  in  a  remote  and  retired 
place  within  the  limits  of  the  town,  in  the  language,  of 
Hawkins  "out  of  the  hearing  and  seeing  of  any,  except  the 
parties  concerned,^'  and  the  rule  upon  this  sulgect  is,  that 
every  thing  which  is  not  expressly  alledged  or  infeired  by  ne* 
eessaty  implication  firom  what  is  alleged,  is  to  be  presumed 
against  the  indietm^it.    See  Arch.  C.  L.,  45. 

We  are  of  opinion  that  the  indictment  is  essentially  defec* 
tive  in  not  alleging  in  express  terms,  that  the  afiray  was  in  a 
public  place;  and  that  the  judgment  was  properly  arrested. 

Let  the  judgment  of  the  circuit  court  be  affirmed. 


Tom,  a  slave^  vs.  The  State. 

By  Matiata  law  any  one  {•  anthorfaMd  to  arrest  a  runaway  slavo  and  deliver  him  to  the 
jaUor  of  the  county,  or  to  the  owner,  and  it  is  the  duty  of  such  sfe^e  to  tahnitt  and 
if  be  resist  and  ^sauit  the  person  attempting  to  arrest  him  with  an  intention  to  kiU 
such  person,  such  assault  is  with  intent  to  commit  murder  in  the  first  degree. 

Tom  l¥as  indicted  in  the  circuit  court  of  Maury  county,  f^r 
an  assault  on  A.  S.  Haley,  with  the  intent  to  commit  muxder 
in  the  first  degree.  He  pleaded  not  guilty,  and  ,a  jwy  wae 
impannelled  under  the  direction  of  Judge  Dtllahunty,  and  the 
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proof  sntiimtted  to  them.  They  found  him  guilty  and  a  mo- 
tion  for  a  new  trial  having  been  made  and  overruled,  judg- 
meiit  was  rendered  againat  him,  and  he  waa  eentenced  to  be 
execnted.    From  this  judgment  he  appealed. 

NiMbon^  for  the  plaintiff  in  error. 

AMomey  general  cmd  M,  S.  IVierwn,  fbr  the  state. 

TuKLET,  J.  delivered  the  opinion  of  the  court. 

The  proof  in  IIub  case  shows  that  the  prisoner,  Tom,  is  a 
n^iro  slave,  that  he  absconded  from  the  service  of  his  master, 
and  while  concealed  in  the  woods,  fired  a  pistol  charged  with 
shot  at  one  Andrew  J.  Haley,  giving  him  a  severe  v^ound 
therewith  in  his  right  arm.  Haley  was  in  the  woods  hunting 
and  came  suddenly  and  unexpectedly  upon  the  prisoner  con-» 
cealed  behind  a  log,  who  rose  and  discharged  the  pistol  at  him, 
and  widiin  a  few  feet  of  him  without  warning.  Haley  waa 
not  in  pursuit  of  him,  and  did  not  see  him  until  he  was  in  the 
act  of  firing  at  him»  hot  it  is  fhirly  to  be  inferred  that  the  pris- 
oner supposed  he  was  in  pursuit  of  him,  as  he  had  a  rifle  on 
his  shoulder  and  was  wandering  about  through  the  woods 
looking  for  squirrels. 

Upon  this  evidence,  the  prisoner  was  indicted  and  convict- 
ed in  the  Maury  circuit  court  of  the  offence  of  an  assault  with 
the  intent  to  commit  murder  in  the  first  degree  upon  a  free 
white  man;  and  we  are  now  called  upon  to  say  whether  this 
proof  is  sufficient  to  support  the  verdict  of  the  jury  and  to 
warrant  the  judgment  rendered  thereon  by  the  circuit  judge. 

We  are  constrained  to  say  that  it  does :  a  slave  is  acting  out 
of  the  Kne  of  his  duty  under  our  law,  in  absconding  from  his 
maeter;  and  by  the  8th  sec.  of  the  act  of  1881,  chap.  108,  any* 
peivon  who  may  arrest  him  and  deliver  him  to  the  jailor  of 
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the  county,  the  owner,  or  person  entitled  to  the  custody  of 
him,  shall  receive  the  sum  of  five  dollars  for  his  trouble.  It 
is  then  no  offence  for  any  individual  to  arrest  a  runaway 
slave,  and  it  is  no  violation  of  the  slave's  person.  It  is  his 
duty  therefore  to  submit  to  such  an  arrest,  and  if  he  resist  it  and 
slay  the  person  attempting  it,  he  is  guilty  of  murder' in  the 
first  degree,  upon  the  authority  of  the  case  of  Jacch  vs.  The 
State^  3d  Humphreys,  and  upon  principle. 

It  may  be  painful  to  the  feelings  to  hold  such  doctrine,  but 
it  is  a  necessary  incident  to  the  institution  of  slavery.  If 
it  would  be  murder  in  the  first  degree  to  kill  in  such  case,  an 
assault  with  inteAt  to  kill,  would  of  necessity  be  an  assault 
with  the  intent  to  commit  murder  in  the  first  degree. 

But  in  this  case,  the  person  assaulted,  was  not  in  the  at- 
tempt to  arrest,  but  in  a  dififerent  and  lay^ul  pursuit;  there 
was  then  no  pretence  whatever  for  the  assault,  however  the 
prisoner  no  doubt  thought  otherwise,  and  if  the  fact  of  an  at- 
tempt to  arrest  him,  would  have  justified  or  excused  the  as- 
sault, we  would  have  been  disposed  to  have  given  him  the 
benefit  of  it,  but  it  does  not  and  however  much  we  may  regret 
the  consequences,  we  must  aflSurm  the  judgment. 
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State  ««.  Brown. 

1.  BTCty  fact  stated  in  an  indictment  which  is  not  a  necessary  ingredient  in  the  ofTenco 
may  be  rejected  as  surp I asage  and  need  not  be  proved:  Therefore  where  anindict- 
meDC  iioder  the  act  of  1831,  ch.  1 13,  charged  that  an  assemblage  of  slaves  waa  know- 
ingly permitted  by  the  defendant  on  his  premises  without^  the  consent  of  the  owners 
both  in  Vmoaaal  numbers  and  at  a  sasptcioas  place,  it  it  held  that  such  indictment 
was  not  bad  for  duplicity. 

2.  An  objectioD  to  an  indictment  for  daplicity  mast  be  made  by  motion  to  quash  or  by 
demurrer,  and  is  not  available  on  a  motion  in  arrest  of  judgment. 

3.  An  indictment  under  the  act  of  1831,  ch.  113,  need  not  set  forth  tho  circumstances 
which  make  the  time  and  place  of  an  assemblage  of  slaves  suspicious.  This  is  mat- 
ter of  evidence. 

4.  Ai^indictment  was  sigded  "Nathaniel  Baxter,  attorney  general."  It  is  held  that 
this  is  a  sufficient  signature,  and  the  indictment  not  subject  to  objectk>n  on  that  ae» 
count. 

Bpown  was  indicted  in  the  circuit  court  of  Maury  county  for 
permitting  an  unlawful  assemblage  of  slaves  on  his  premises. 
The  indictment  charges  that  William  Brown,  a  grocery  keep* 
er  on  the  15th  day  of  November,  1646,  in  the  county  of  Maury 
and  State  of  Tennessee ;  unlawfully  and  knowingly  did  permit 
slaves  in  unusual  numbers  to  wit,  ten  or  more,  and  at  suspi- 
ciouB  places  and  times,  to  hold  an  assembly  on  his  land  and 
premises  without  being  expressly  authorized  by  the  owners  of 
such  slaves  so  assembled  as  aforesaid  contrary  to  the  form  of 
the  statute  &c.  &c.  The  second  count  charged  the  offence 
in  the  same  words  except  the  number  of  slaves  assembled  were 

•  

not  mentioned.  This  indictment  was  signed  '^Nathaniel  Bax- 
tcr,  attorney  general."  The  defendant  pleaded  not  guilty  and 
the  case  was  tried  by  a' jury- of  Maury  county  under  the  direc- 
tion of  Judge  Dillahunty  at  the  May  term,  1847,  of  the  circuit 
court.  The  defendant  was  found  guilty  by  the  jury  and  the 
judge  arrested  the'  judginent.  , 

FVom  this  judgment  the  attorney  general  on  behalf  of  the 
State  appealed. 


00  NASHVILLE: 

[Stats  vs.  Brown.] 

Atiornejf  genetrdy  for  the  state. 

M.  S.  Frierson,  for  the  defendant  in  error. 

Iflt.  This  iddictment  charges  the  defendant  with  unlawfully 
and  knowingly  permitting  slaves  to  assemble  upon  his  lands 
and  premises,  in  unusual  numbers,  and  at  suspicions  times  and 
places,  without  the  consent  of  their  owners.  To  complete  the 
offence  charged,  four  things  are  essential:  Ist.  The  unlawful- 
ly and  knowingly  permitting  slaves  to  assemble  upon  his  lands 
and  premises.  2d.  This  assemblage  must  he  of  unusual 
numbers.  3d.  It  must  be  at  suspicious  times  and  plsices.  4ih. 
It  must  be  without  the  consent  of  their  owners.  And  if  die 
state  fkils  to  establish  either  of  these  essential  requisites,  the 
prosecution  must  also  fail;  if  they  are  established,  then  the 
state  has  made  out  an  offence,  that  is  unknown  to  tlie  law. 
For  the  Ist  section  of  llie  act  of  1881,  chapter  118,  creates 
two  separate  and  distinct  offences,  when  taken  in  connectioti 
with  tihe  2d  section  of  the  same  act.  Int.  The  unlawfully  and 
knowingly  permitting  slaves  tp  assemble  upon  his  lands  and 
premises  in  unusual  numbers,  without  the  consent  of  their 
owners.  To  make  this  offence  complete,  only  three  things 
*re  requisite.  Ist.  The  unlawfully  and  knowingly  permitting 
•laves  to  assemUe  upon  his  lands  and  premises.  2d.  This 
Msemblage  of  sTaves  must  be  ^'in  unusual  numbers."  8d. 
And  without  the  consent  of  their  owners.  The  second  offence 
created  by  this  statute,  is,  the  unlawfully  and  knowingly  .per- 
mitting slaves  to  assemble  upon  his  lands  and  premises,  "at 
suspicious  times  and  places,"  without  the  consent  of  their 
owners — ^then  to  complete  t|}js  offence,  it  u  not  essential  that 
there  should  be  an  ''unusual  number"  of  slaves  assembling, 
it  is  sufficient,  if  they  were  assembled  ''at  suspicious  times 
and  places."  Now  there  is  no  such  offence  as  either  of  these 
charged  in  this  indictment,  and  being  the  only  offence  of 
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the  kind  known  to  the  Uw,  the  proeecntion  pin«t  fail.  1  CUt* 
tfB  dim.  Law,  280,  282. 

2d.  This  indictment,  charges  that  the  slaves  that  assembled 
upon  the  land  and  premises  of  the  defendant,  assembled  there 
^^at  suspicions  times  and  places,"  without  staljng  the  facts 
and  cirenmstances,  which  rendered  the  ^^times"  and  ^'places'* 
'^suspicious,"  so  that  die  court  could  judge,  whether  the  prem- 
ises justified  the  conclusion  drawn  finom  them  by  the  state. 
And  for  this  reason,  the  judgment  should  be  arrested.  1  Ghit- 
ty'B  Gr.  Law,  276;  1  Dev.  d&  Batt.'s  L.  R.,  406;  8  McGord,  583, 
548. 

8d.  This  indictment  is  signed  by  "Nathaniel  Baxter,  attor- 
ney general,"  without  saying  of  what  solicitorial  or  judicial 
district  he  was  attorney  general,  at  the  time  he  signed  this  in- 
jBetmeat,  and  for  this  cause,  the  circuit  judge  did  right  in  ar- 
resting the  judgment. 

■ 

McKoTNEY,  J.  delivered  the  opinion  of  the  court. 

The  bill  of  indictment  in  this  case,  is  framed  upon  the  act  ef 
1881,  ch.  113,  sec.  1,2.  It  contains  two  counts.  The  first 
charges  "that  William  Brown,  grocery  keeper,  on  &c.  at  &c., 
unlawiully  and  knowingly  did  permit  slaves,  in  unusual  num- 
bers, to  wit,  ten  or  more,  and  at  suspicious  times  and  places, 
to  hold  an  assembly  on  his  lands  and  premises  in  said  county 
of  Maury,  without  being  expressly  authorized  by  the  owners  of 
such  slaves,  so  assembled  as  aforesaid.  The  second  count  is 
in  the  same*words,  except  that  the  number  of  slaves  so  assem- 
bled, is  not  stated.  The  bill  of  indictment  is  signed,  "Nathan- 
iel Baxter,  attorney  general."  The  defendant  was  convicted 
but  the  court  arrested  the  judgment;  and  the  attorney  general, 
on  behalf  of  the  state,  prayed  an  appeal  in  the  nature  of  a 
writ  of  error  to  this  court.  The  first  section  of  the  act  re- 
ferred to,  provides  that:  <<  All  assemblages  of  slaves  in  unusual 


92  NASHVILLE: 

[Slate  vs.  BrowD.]     . 

atimbars,  or  at  siiBpiciouB  timeB  and  places,  not  expnesily  aa* 
thorized  by  the  owners,  shall  be  held  and  conridered  an  on- 
lawful  assemblage,  &c."  The  second  section  provides,  that) 
''Any  person  or  persons,  Who  shall  knowingly  permit  any  mich 
assemblage  to  be  held  on  his  or  her  land  or  premises,  contrary 
to  liie  provisions  of  the  first  section  of  this  act,  shall  be  liable 
to  presentment  or  indictment;  and,  on  conviction,  be  fined  at 
the  discretion  of  theconrt/' 

It  is  argued  for  the  defendant,  that  the  first  section  created 
two  offences;  that  knowingly  to  permit  an  assemblage  of 
slaves,  in  finusual  numbers,  without  authority  firom  the  own- 
ers, of  itself  constitutes  an  indictable  ofi*ence:  and,  thatto  per^ 
mit,  an  assemblage  of  slaves,  though  not  in  unusual  numbers 
at  a  suspicious  time  and  place,  constitutes  a  separate  and  dis- 
tinct offence.  The  objection  urged  against  the  indictment,  is, 
that  it  does  not,  with  precision  and  certainty,  set  forth  either 
of  these  offence^,  or  rather,  that  it  combines  both  in  the  same 
count.  If  the  construction  of  the  act  contended  for,  was  ne- 
cessary to  be  decided  in  this  case,  still,  we  think  the  court  erred 
in  arresting  the  judgment.  If  the  assemblage  of  slaves,  in 
unusual  numbers,  be  of  itself  an  Indictable  offence,  we  cannot 
perceive  upon  what  sound  principle,  the  statement  of  the  ad- 
ditional circumstance,  that  such  assemblage  was  at  a  suspi- 
cious time  and  place,  shall  be  held  to  vitiate  the  indictment. 
All  that  could  be  said  of  it  would  be,  that  a  stronger  case  was 
laid  in  the  indictment  than  the  act  requires;  and  the  rule  is, 
that  every  fact,  and  circumstance  laid  in  an  indictment,  which 
is  not  a  necessary  ingredient  in  the  offence,  may  be  rejected  as 
surplusage,  and  need  not  be  proved  on  the  trial.  Arch.  Grim. 
L.  43,  108. 

Again,  the  objection  for  duplicity  comes  too  late, — ^it  should 
have  been  taken  by  demurrer,  or  motion  to  quash;  and  cannot, 
we  incline  to  think,  be  made  the  subject  of  a  motion  in  arrest 
of  judgment.    Arch.  Crim.  L.  55,  56. 
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2.  It  is  said  the  drcmnstances  wliidi  made  ike  time  and 
place  suapidous,  should  have  been  stated  in  the  indictment: 
we  think  not.  This  is  properly  matter  of  evidence,  and  shoold 
not  be  alledged  in  the  indictment.    ' 

8.  It  is  no  otgection  that  the  attorney  general  did  not  add' the 
nnmber  of  the  district  of  which  he  was  attorney  general,  as 
held  at  this  term  in  The  State  vs.  Evans. 

The  judgment  of  the  circuit  conrt  arrecrting  the  judgment,  is 
therefore  erroneous,  and  is  reversed:  and  this  court  proceed- 
ing to  render  such  judgment,  as  should  have  been  rendered  by 
the  circoit  judge  on  the  verdict  of  the  jory,  order  diat  he  be 
fined  five  doUars,  and  that  security  be  given  for  fine  and  costs. 


« 


HooPBR  vs.  State. 

1 .  An  tadictment  for  keeping  or  pasfling  counterfeit  paper  money,  must  set  out,  verbs* 
tin,  iStm  money  lO  passed  or  kept,  except  when  the  money  is  destroyed  by  the  defend* 
not,  or  is  in  his  poseeuion;  and  then  the  indiotment  mu«t  set  forth  the  fact  of  sudk 
dostmction  or  poeciession. 

2.  An  iodietmeut  for  fraudulently  passing  counterfeit  money,  must  charge  an  intent 
to  defmud  the  person  to  whom  it  was  passed;  and  to  sustain  such  indictment,  it  must 
appear  that  the  money  was  delivered  with  knowledge  of  its  character,  and  with 
ihe  intent  to  defraud  the  person  to  whom  it  was  passed.  The  indictment  will  not 
be  sustained  by  proof  of  a  sale  of  counterfeit  money  to  a  person  who  knew  it  to  be 
coonierfeit. 

Hooper  iras  indicted  in  the  criminal  court  held  for  Davidson 
county,  at  the  October  term,  1 846.    The  first  count  is  as  follows : 

"The  grand  jurors  of  the  State  of  Tennessee,  duly  elected, 
empanneled,  sworn  and  charged,  to  enquire  for  the  body  of  the 
county  aforesaid,  upon  their  oath  present,  that  Alstead  Hooper, 
late  of  the  county  aforesaid,  yeoman,  with  force  and  arms,  in 
the  county  aforesaid,  on  the  tenth  day  of  September,  in  the 
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year  of  our  Lord  one  thouBand  eight  hundred  and  forty-aiz,  did 
^feloniously  and  fraudulently  pass  to  one  Peter  Bagwell,  a  false, 
forged  and  counterfeit  bank  note,  made  in  imitation  and  resem- 
blance of  the  genuine  one  doUar  bank  notes  issued  by  the 
President,  Directors  &  Co.  of  the  Northern  Bank  of  Kentucky, 
which  genuine  bank  notes  are  and  were  current  in  the  State  of 
Tennessee ;  the  said  Bank  of  the  President,  Directors  &  Co.  of 
the  Northern  Bank  of  Kentucky,  being  a  bank  and  banking 
company  authorized  and  established  by  law,  in  the  State  of 
Kentucky,  which  said  false,  forged  and  counterfeit  bank  note 
is  in  substance  and  to  the  effect  following:  [Here  the  note  is 
set  out,]  which  said  false,  forged  and  counterfeit  bank  note,  he, 
the  said  Alstead  Hooper,  well  knew  at  the  time  he  passed  it 
as  afore  said,.to  be  false,  forged  and  counterfeit,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
agains  tthe  peace  and  dignity  of  the  state." 

The  fifth  count  is  in  the  following  words: — ^' And  the  persons 
albresaid,  upon  their  oath  aforesaid,  do  further  present,  that 
Alstead  Hooper,  late  of  the  county  aforesaid,  yeoman,  with 
force  of  arms  in  the  county  aforesaid,  on  the  fourth  day  of 
September,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-six,  did,  feloniously  and  fraudulently  pass  to  one 
Peter  Bagwell,  several  false,  forged  and  counterfeit  bank  notes, 
made  in  imitation  of  the  genuine  bank  notes  of  the  following 
banks,  to  wit,  one  in  imitation  of  the  genuine  one  doUarbank 
notes  issued  by  the  President,  Directors  &  Co.  of  the  Northern 
Bank  of  Kentucky,  which  said  genuine  one  dollar  bank  notes 
are  and  were  current  in  the  State  of  Tennessee,  the  Presi- 
dent.  Directors  &  Co.  of  the  Northern  Bank  of  Kentucky  being 
a  bank  and  banking  company  authorized  and  established  by 
law,  in  the  State  of  Kentucky;  one  in  imitation  of  the  genu- 
ine three  dollar  bank  notes  issued  by  the  Bank  of  Kentucky, 
the  genuine  three  dollar  bank  notes  of  the  said  Bank  of  Ken- 
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tucky  being  Currem  in  the  State  of  Tenneaaee,  the  said  Bank 
of  Kentucky  being  a  bank  and  banking  company  avthoriMd 
and  established  by  law  in  the  State  of  Kentucky;  one  in  imi- 
tati<m  of  the  genuine  five  dollar  notes  issued  by  the  Exchange 
Bank  of  Virginia,  the  genuine  five  dollar  notes  of  the  Ex* 
change  Bank  of  Yirgittia  were  and  are  current  in  the  State  of 
Tennessee ;  the  said  Exchange  Bank  being  a  bank  and  bank- 
ing company,  authorized  and  established  by  law  in  the  State 
of  Yiiginia;  he,  the  said  Alstead  Hooper,  at  the  time  he  so 
passed  the  aforesaid  false,  forged  and  counterfeit  bonk  notes, 
well  knew  the  same  to  be  fcLlae,  forged  and  counterfeit,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provid- 
ed, and  against  the  peace  and  dignity  of  the  state. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  for- 
tfaer  pceseRt,  that  Alstead  Hooper,  late  of  the  county  afore* 
said,  yeoman,  with  foree  and  arms  in  the  county  aforesaid, 
feloniously  and  fraudulently  did  keep  in  hk  possession  several 
false,  fiNTged  and  counterfeit  bank  notes,  made  to  imitate  the 
genuine  bank  notes  current  in  the  State  of  Tennessee,  issued 
by  and  for  the  following  banks,  to  wit,  one  doUar  bank  notes 
issued  by  and  for  the  Presidenty  Directors  &  Co.  of  the  North- 
ern Bank  of  Kentucky,  said  bank  being  estaUbhed  by  law  in 
die  State  of  Kentucky ;  three  dollar  bank  notes  issued  by 
and  fcNT  the  Bank  of  Kentucky,  said  bank  being  anthorized  and 
established  by  law   in  the  State   of  Kentudty ;  five   dollar 
bank  notes  issued  by.  and  for  the  Exchange  Bank  of  Virginia^ 
said  bank  beimg  authorized  and  estaUished  by  law  in  the 
State  (^  Yii^nia:  he,  the  s^d  Alstead  Hooper,  well  knowing 
the  aforesaid  bank  notes  to  be  false,  forged  and  counterfdl, 
firaadnlently  kept  the  same  in  his  possession,  intending  to  im- 
pose them  upon  the  community  as  good  and  genuine  notes, 
issued  by  the  banks  aforesaid,  contrary  to  the  form  of  the 

10— Vol.  viii. 
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jstatute  in  such  case  made  and  providedi  and  against  thfe  peace 
and  dignity  of  the  state." 

The  defendant  moved  the  court  to  compel  the  attorney  gene- 
ral  to  elect  upon  which  of  the  coimts  he  would  proceed.  This 
motion  was  overruled,  and  the  defendant  pleaded  to  the  in- 
dictment "not  guilty,"  and  a  juiy  came  under  the  direction  of 
the  presiding  judge,  W.  K.  Turner,  and  the  proof  was  submit- 
ted to  their  consideration.  It  appeared,  amongst  other  things, 
that  one  Bagwell  was  apprehended  on  a  charge  of  having 
counterfeit  money  in  his  possession,  fraudulently — and  Bag- 
well,  a  witness  in  the  case,  stated  that  he  purchased  the  coun- 
terfeit money  which  he  had,  from  defendant.  Hooper,  at  a 
gambling  house  kept  by  Hooper,  in  the  town  of  Nashville 
for  which  he  paid  Hooper  thirty  »three  cents  in  the  dollar.  He 
knew  at  the  time  of  the  purchase  that  it  was  counterfeit,  and 
had  frequently  before  that  time  purchased  other  counterfeit 
money  of  said  Hooper. 

There  was  much  other  proof  which  need  not  be  set  forth. 
The  judge  charged  the  jury  in  part,  as  follows: 

'^Thifl  is  an  indictment  against  the  defendant,  containing 
six  counts.  The  first  count  charges  that  the  defendant  did,  on 
the  day  alledged  in  the  indictment,  firaudulently  pass  to 
one  Peter  Bagwell,  a  certain  counterfeit  bank  note  described 
in  the  indictment,  to  one  Peter  Bagwell,  and  that  the  said 
counterfeit  bank  note  is  made  in  imitation  of  a  genuine  bank 
note  of  the  Northern  Bank  of  Kentucky,  which  genuine  note 
is  cuirent  in  the  State  of  Tennessee,  and  at  the  time  the  de- 
fendant so  passed  the  said  counterfeit  bank  note,  he  knew  that 
the  same  was  counterfeit  and  base.  The  other  four  counts  in 
the  indictment  contain  the  same  charges  as  alledged  in  the 
first,  except  that  the  counterfeit  notes  alledged  to  have  been 
passed,  are  upon  different  banks.  The  sixth  count  in  the  in- 
dictment charges  the  defendant  with  having  in  his  possession 
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all  the  counterfeit  bank  notes  described  in  the  five  other  counts 
in  the  indictment,  fraudulently,  with  the  intent  to  impose  them 
on  the  community  as  good,  knowing  the  same  bank  notes  were 
counterfeit  and  base. 

These  are  the  charges  contained  in  the  indictment,  and 
wiiich  are  submitted  to  you  to  decide — ^and  before  we  proceed 
I  to  consider  the  various  requisites  that  are  essential  to  consti- 
tute the  offences  with  which  the  prisoner  is  charged,  the  court 
will  declare  to  you  the  law  as  to  what  constitutes  a  passing 
under  our  statute.  It  is  insisted  by  the  counsel  for  the  prison- 
er, that  if  Hooper  sold  to  Bagwell  the  notes  described  in  the 
indictment,  Hooper  and  Bagwell  knowing  at  the  time  that 
they  were  counterfeit,  that  this  would  not  be  a  passing;  our 
statute  declares,  that  no  person  shall  fraudulently  pay,  or  ten- 
der in  payment,  pass,  or  offer  to  pass,  the  counterfeit  resem* 
blance  or  imitation  of  any  bank  bill  or  note  which  circulates  as 
currency.  It  is  true,  that  the  word  pass,  as  used  in  this  sta- 
tote,  when  applied  to  bank  notes,  has  a  technical  mean- 
ing; and  chief  justice  Shaw  says,  in  the  ca3e  of  Hopkins  vs. 
the  Commonwealth  of  Massachusetts,  that  the  word  pass, 
when  applied  to  bank  notes,  means  to  deliver  them  as  moneys 
or  as  a  known  and  constitutional  substitute  for  money,  and  in 
order  to  a  passing,  the  proof  must  show  that  the  party  who  is 
charged,  passed  the  counterfeit  bill  to  another  lor  some  valua^ 
ble  consideration,  as  for  money,  or  to  be  used  as  money,  with 
&e  guilty  purpose  of  defrauding  the  community.  Our  su- 
preme court  declares,  that  the  pledging  a  counterfeit  bank 
note  is  not  a  passing  or  payment,  in  legal  acceptation,  or 
within  the  meaning  of  the  act  of  assembly^-this  declaration, 
in  the  opinion  of  the  court,  is  sustained  by  reason  and  common 
sense;  a  pledging  cannot  be  a  passing,  because  the  party  pledg- 
ing does  not  part  with  his  titie,  it  is  a  mere  deposit  for  a  speci- 
fied time.      After  the  best  consideration  I  can  give  to  the 
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position  assumed  by  the  coonsel  for  the  prisoner,  that  a  selling 
of  counterfeit  money,  by  a  man  who  deals  in  counterfeit 
money  to  another,  who  knows  that  it  is  counterfeit,  for  genuine 
money  at  a  discount  or  otherwise,  is  not  a  passing  under  our 
statute,  is  not  well  taken  in  the  opinion  of  the  court;  and  the 
court  charges  you,  that  if  you  find  from  the  testimony  in  the 
case,  that  the  prisoner  sold  to  Bagwell  the  notes  in  the  indict* 
ment  alledged,  for  moi^ey  or  other  valuable  consideration  in 
exchange  for  them — ^this  would  constitute  a  passing,  and  so 
far  as  a  passing  is  concerned,  the  offence  would  be  made  out. 
It  remains  for  the  court  to  state  to  you  the  other  reqiudites  that 
it  takes  to  constitute  the  offences  charged  in  the  indictment. 

The  first  enquiry  for  the  jury  is,  are  the  bank  notes  alledged 
in  the  indictment  counterfeit? — ^2d.  was  there  a  passing  of  the 
bank  notes,  or  any  one  of  them,  as  alledged  in  the  indictment? 
8d.  were  the  said  bank  notes  made  in  imitation  of  genuine 
notes,  and  did  the  genuine  notes  that  they  were  made  in  imita* 
tion  of,  if  made  in  imitation  of  any,  pass  as  currency  in  the 
State  of  Tennessee? — and  did  the  prisoner,  at  the  time  lie 
passed  them,  (if  he  passed  them  at  all,)  know  that  they  were 
counterfeit?'  The  same  enquiries  will  be  made  by  you  in  rela- 
tion to  the  sixth  count,  except  as  to  the  allegation  of  passing. 

The  charge  in  the  sixth  count  is,  that  the  defendant  fVaudu- 
lently  kept  in  his  possession  the  various  bank  notes  as  in  the 
indictment  alledged,  with  the  intent  to  impose  them  upon  the 
community  as  good,  in  addition  to  the  other  material  re- 
quisites that  the  court  has  stated  to  you.  You  will  enquire  for 
what  purpose  the  defendant  kept  the  bank  notes?  If  he  kept 
them  at  all,  did  he  keep  them  with  the  intent  to  impose  them 
upon  the  community  as  good  and  genuine,  in  other  words  did 
he  keep  them  fraudulently?  If  you  find  from  all  the  testimony 
in  the  cause,  tliat  he  kept  possession  of  the  bank  notes  with 
the  intent  to  impose  them  on  the  community  as  good,  or  that 
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he  kept  them  for  the  purpose  of  selling  them  to  accomplices^ 
and  intended  that  they  should  put  them  into  circulation  as  cur- 
rency, he  knowing  at  the  time  that  they  were  counterfeit. 
This  would  be  a  fraudulent  keeping,  and  you  would  be  author^ 
ized  to  say  that  the  defendant  was  guilty,  under  the  sixth 
count  of  the  indictment." 

The  juiy  returned  a  verdict  of  guilty.  A  motion  for  a  new 
trial  was  made  and  overruled.  A  motion  in  arrest  of  judg- 
ment was  also  made  aid  overruled — ^and  defendant  appealed. 

A.  ESwtng  and  J,  ZVmftfe,  for  plaintiff  in  error. 

Attomeg  general^  for  the  state. 

McKiiiKET,  J.  delivered  the  opinion  of  the  court. 

The  bill  of  indictment  in  this  case,  contains  six  counts:  the 
four  first  counts,  charge,  that  the  plaintiff  in  error,  passed  to 
one  Peter  Bagwell,  certain  forged  and  counterfeit  bank  notes; 
and  use  in  all  respects  similar,  except  that  the  notes  set  out 
and  alleged  to  have  been  passed,  are  different.  There  is  no 
avennent  in  either  of  said  counts,  of  an  intent  to  defraud  the 
person,  to  whom  the  notes  were  passed,  or  other  individual. 

The  fifth  count  charges,  the  passing  of  the  notes  mentioned 
in  the  preceding  counts,  but  does  not  set  them  out.  The  sixth 
count  is  for  fraudulendy  keeping  in  possession  and  concealing 
certain  counterfeit  bank  notes,  but  also,  omits  to  set  out  the 
tenor  or  substance  thereof. 

On  the  trial,  a  general  verdict  was  rendered,  finding  the  de- 
fendant guilty  on  all  the  counts  of  the  indictment.  A  new  trial 
was  moved  for  and  refused,  and  judgment  was  rendered 
against  the  defendant  below,  that  he  be  confined  in  the  jail 
and  penitentiary  house  of  this  state,  for  the  term  of  three 
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years,  firom  whidb  jadgment  he  appeals  in  error  to  this  court. 
The  jadgment  is  alleged  to  be  erroneous  on  several  grounds: 

Ist.  It  is  argued,  that  the  indictment  is  essentially  defective 
in  all  die  counts  thereof.  The  otgection  to  the  first  four  counts 
is,  that  in  neither  of  them  is  there  contained,  any  averment 
of  an  intent  on  the  part  of  the  plaintiff  in  error,  to  defraud 
the  person  to  whomtlie  notes  are  alleged  to  have  been  pass- 
ed, or  other  person. 

We  think  this  objection  is  well  takem 

The  words  of  the  31st  section  of  the  penal  code,  on  which 
those  counts  are  framed,  are,  "no  person  shall  fraudulently  buy| 
pay  or  tender  in  payment,  pass  or  offer  to  pass"  &c.  These* 
words  necessarily  imply  an  intent  to  defraud;  without  such  in# 
tent,  the  act  would  not  be  fraudulent.  It  constitutes  a  mate^ 
rial  and  substantive  part  of  the  offence  intended  to  be  created; 
and  must,  therefore,  be  averred  in  the  indictment.  1  Ch» 
Crim.  L..  233,  245;  2  Rus.  on  crimes,  372. 

It  is  not  sufficient  to  charge  this  offence  in  the  general  wordi 
of  the  31st  section — ^if  so,  the  averment  of  a  scienter  would  no 
be  necessary  in  the  indictment,  because,  this  section  does  no 
in  terms,  require  it. 

But,  we  think  the  latter  clause  of  the  74th  section,  inexpresi 
terms,  makes  such  an  averment  necessaiy.    After  making 
certain  exceptions,  it  provides,  that  "in  all  other  indictment , 
for  offences  under  this  act,  where,  from  the  nature  of  th<i 
offence,  a  fraud  upon  the  public  was  intended,  but  no  particu « 
lar  person  was  intended  to  be  defrauded,  it  shall  be  sufficien' 
to  charge  the  offence  in  the  words  of  the  act — without  aver- 
ing  or  proving  that  any  individual  was  intended  to  be  de- 
frauded." 

The  offence  contemplated  in  the  3l8t  section,  necessarily 
implies  an  intention  to  defraud  the  person  to  whom  the  notes 
ar^  passed,  and  consequently  such  intention  must  be  alleged. 
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In  the  case  of  tbe  State  yb.  Fergusy  6  Yerg.,  M5;  which  was 
an  indictment  on  the  92d  section  of  the  act,  finr  frandnlently 
keeping  in  possession  a  counterfeit  bank  bill,  it  was  held  by 
this  conrt,  that  the  indictment  was  defectiTe  in  not  charging 
that  the  coonterfeit  bill  was  kept  with  the  intent  to  impose  it 
on  the  oommnnity  as  genuine,  that  such  intent  constituted  a 
material  part  of  the  offence. 

In  that  case,  it  was  argued,  that  such  averment  was  unne- 
cessary, because  of  the  provision  in  the  73d  section,  that  ^in 
all  prosecutions  for  offences  under  this  act,  where  the  fraudu- 
lent possession,  or  concealment  of  the  thing,  constitutes  the 
ofience,  it  shall  be  sufficient  to  allege  in  the  indictment,  that 
the  party  charged,  fraudulently  possessed  or  concealed  such 
thing,  without  charging  and  proving  that  any  particular  per- 
son, corporation  or  company  was  intended  to  be  defrauded." 

But  the  court  held,  that  '^the  intent  to  commit  a  fraud  by 
passing  the  counterfeit  notes,  must  still  be  charged,  though  it 
may  be  charged  generally  without  specifying  any  particular 
person,  corporation  or  company  intended  to  be  defrauded.'' 
The  principle  of  that  case  applies  with  much  more  force  to 
an  indictment  in  the  31st  section. 

It  is  argued,  that  the  fifth  and  sixth  counts  are,  bad,  because, 
the  counterfeit  notes,  alleged  in  one  of  said  counts  to  have 
been  fraudulently  passed,  and  in  the  other,  to  have  been 
fraudulently  kept  and  concealed,  are  not  set  out;  All  the  au- 
thorities agree,  that  it  is  essentially  necessary  in  an  indict- 
ment for  forgery,  that  the  forged  instrument  should  be  set  forth 
in  words  and  figures,  if  in  existence,  and  within  the  control  of 
the  prosecutor.  But,  in  the  case  of  the  Comtnonuxalth  vs. 
BampUmy  (8  Mas.  R.,  107.)  it  is  held,  and  wc  think,  correctly^ 
that  there  are  exceptions  to  this  rule.  As  when  the  instru- 
ment has  been  destroyed  by  the  person,  or  has  remained  in 
hie  possession,  and  perhaps  in  other  cases,  where  the  instru- 
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meat  oaiwot  te  prodnoed.  But,  in  every  soch  case,  tkiat  the 
Qxoqptioii  may  be  admitted,  it  nmst  be  stated  in  the  indiet^ 
meat."    See  ako,  2  Oow.  R.,  522. 

We  are  of  opinion,  therefore,  that  the  plaintiff  in  eirori 
cannot  be  convicted  in  either  count  of  this  indictment. 

But,  it  ifl  contended,  ftirthermore,  that  the  proof  in  this  case, 
does  not  suppoii;  the  charge  on  theindiotment,  were  tiiie  counts 
free  from  exception — ^that  a  sale  of  counterfeit  bank  notes  is 
not  a  "passing"  within  the  meaning  of  the  diet  section  of 
the  act;  and  that  upon  this  point,  the  jury  were  erroneously 
instructed.  His  honor  stated,  '^that  if  the  jury  found  from 
the  evidence,  that  the  person  sold  the  notes  to  Bagwell  fer 
money  or  other  valuable  consideration  in  exchange  therefor, 
tMs  would^  constitute  a  passing,  and  the  offence  would  be 
made  out."    This  charge,  we  think,  is  erroneous. 

That  the  fhots  proved,  make  a  case  falling  within  the  82d 
section  of  the  act,  for  fraudulently  keeping  counterfeit  bank 
notes,  we  think  very  clear.  And,  but  for  the  objection  al- 
ready stated  to  the  sixth  count  of  the  indictment,  which  is 
fituned  in  this  section,  the  plaintiff  in  error,  would  have  been 
properly  convicted  thereon. 

But,  we  hold  it  to  be  equally  clear,  that  the  facts  of  this 
case,  do  not  constitute  a  ^'passing"  of  the  notes  within  the 
meaning  of  the  81st  section.  It  does  not  contemplate  a  sale 
of  spurious  notes,  as  such^  to  one  who  takes  them  with  know- 
ledge of  their  true  character;  for  in  such  case,  the  person  re- 
ceiving the  notes  as  spurious  could  not  be  defrauded.  Nor, 
could  the  intent  to  defraud  be  imputed  to  the  person  selling. 
— ^To  make  out  a  fraudulent  passing  of  the  counterfeit  resem- 
blance of  bank  notes,  bills,  &c.  under  this  section,  it  must  ap- 
pear, that  the  person  with  knowledge  of  their  true  character, 
delivered  them  as  good  and  genuine  bank  notes,  bills  &c.,  with 
intent  to  defraud  the  person  to  whom  they  would  so  delivered 
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Oihsf  errors  have  been  assigned,  whidi  need  not  now  be 
ebnsidered '  as  the  judgment  must  be  rerersed  for  the  rea- 
son ahready  stated. 


F.  &  G.  TuBMFiu  GoMPAinr  t».  YouNe. 

The  judgmeot  croditors  of  a  turnpike  company  in  which  the  state  is  a  stockholder  by 
^rtaeof  the  act  of  1837,  cb.  107,  haTo  the  tight  to  seise  slaves,  males  and  other  prop- 
OTtjrowaed  vnd  uaeJ  by  the  oompaiiy  in  the  xepftir  of  the  road,  sod  meh  oompeity 
ctunioc  interfere  and  set  up  in  cbanoery  the  Ken  of  the  ttHe  to  protect  f  neb  property 
against  the  executions  of  niich  creditors. 


bill  was  filed  in  the  chancery  court  at  Colombia  by  the 
president  and  dii«ctors  of  the  Franklin  and  Columbia  Turn- 
pike Company  against  E.  Young* 

The  bill  chaiges  that  Young  recovered  a  judgment  against, 
the  complainants  for  the  sum  of  $dl7  85;  that  several  execu* 
tions  have  been  issued  on  said  judgment  and  returned  nothing 
ttmndy  that  on  the  15th  day  of  February,  1647,  a  fhtriesji.  Ja. 
issued  to  the  sherifi*  of  Maury  county,  and  was  by  him  levied 
vfoa  the  following  property  to  wit«  six  negro  men  which  tiie 
complainant  had  hired  to  work  on  the  road  and  keep  it  in  re* 
pair,  also  one  wagon,  four  mules,  and  harness,  which  were 
Qsed  by  your  orator  for  the  same  purpose;  that  said  prc^r^ 
was  absolutely  neoeseaiy  to  keep  the  road  in  repair,  so  that  the 
public  could  use  and  eiqoy  it,  and  if  said  property  is  sold  their 
gates  will  be  thrown  open  and  complainants  deprived  ^  ex- 
aeling  legal  and  customary  toll.  Complainant  states  that  it 
has  the  right  to  approjniate  so  much  of  the  pet  profits  of  the 
road  to  the  exclusion  of  creditors  as  is  necessary  to  keep  it  in 
repair  to  protect  the  public  fiom  loss,  and  that  so  much  of 
the  net  profits  as  they  may  appropriate  to  that  ol^ect  is  not 
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subject  to  execation  at  the  instance  of  creditors.  The  bill  for- 
ther  charges  that  the  state  is  a  stockholder  in  this  road,  that  it 
has  paid  up  the  last  instalment  of  its  stock;  that  there  b  still 
due  from  delinquent  stockholders  to  the  president  and  directors 
of  said  corporation  between  ten  and  twenty  thousand  dollars, 
and  that  for  this  sum,  the  state  has  a  lien  upon  all  the 
works,  property,  profits,  rents  and  tolls  of  said  road;  that  said 
complainants  are  trustees  for  the  state  of  all  the  property, 
rents,  and  tolls  of  said  company,  and  the  state  has  a  lien  on  all 
the  property  purchased  and  on  hand  with  said  trust  fund,  and 
this  sum  is  not  subject  to  *the  defendants  of  the  company  till 
the  lien  of  the  state  is  first  discharged.  Complainant  further 
charges  that  if  the  sheriff  is  not  restrained  from  levying  on 
the  properly  aforesaid,  the  road  will  become  wholly  useless 
and  tibe  state  be  deprived  of  the  proceeds  of  its  stock  and  de- 
prived of  tibe  means  of  the  payment  of  the  public  debt  created 
for  purposes  of  internal  improvement.  They  therefore  pray 
an  injunction  against  the  execution  and  sale  of  the  property  of 
owner. 

This  bill  was  presented  to  Judge  Dillahunty,  who  granted  an 
iiyunction.    A  decree  was  entered  in  the  following  words. 

'^This  cause  coming  on  to  be  heard  this  —  day  of  March, 
1847,  before  the  Hon.  Terry  H.  Cahal,  upon  the  motion  of  de- 
fendant, to  dismiss  the  bill  of  the  complainants,  and  dissolve 
the  injunction  heretofore  granted  in  this  cause,  and  the  court 
being  of  opinion  that  the  property  levied  upon  by  the  executioii 
in  favor  of  defendant  constitutes  no  part  of  the  road  built  by 
the  complainants  under  their  charter,  and  that  therefore  the 
State  of  Tennessee  has  no  lien  on  said  property  by  virtue  of 
several  statutes  passed  for  its  benefit  on  that  sulgect,  the  court 
is  therefore  of  the  further  opinion  that  for  want  of  equity  ap- 
parent on  the  face  of  the  bill,  the  same  ought  to  be  dismissed. 
It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that 
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the  oomplaiiiaiiU'  bill  be  dumiissed  and  the  iqjanctioB  be  du- 
Bolved" 
From  this  decree  the  complaioantB  appealed. 


r.  S.  Frientm^  for  the  complainantB. 
Ist.  We  insist  that  the  property  levied  apon,  by  the  defend- 
antfly  and  which  is  specified  in  the  bill,  belonged  to  these  com- 
plainants. The  slaves  were  hired.  The  wagon  and  moles 
purchased,  with  the  profits  arising  from  said  Turnpike.  If  the 
property  did  not  belong  to  said  company,  the  defendant  had 
no  right  to  levy  on  it.  If  the  properly  belonged  to  the  compa- 
ny, then  the  state  had  a  lien  upon  it,  as  well  as  upon  the  prop- 
erty of  the  individual  stockholders.  The  individual  stockhold- 
ers not  having  paid  in  the  amount  of  their  stock,  in  said  com- 
pany by  some  ten  thousand  dollars.  In  consequence  of  which, 
the  lien  given  the  state,  by  the  act  of  1838,  chapter  107,  and 
sections  22  and  24,  attached  to  the  property  levied  upon  in  this 
ease;  and  for  this  reason,  we  insist,  that  the  same  cannot  be 
sold  by  an  execution  in  favor  of  a  creditor  of  said  company, 
until  the  lien  of  the  state  is  extinguished,  by  the  payment  of 
the  stock.  The  State  vs.  The  Lagrange  and  Memphis  Rail  Road, 
4Hamphrey8'Rep.  488. 

2d.  If  the  creditors  of  the  internal  improvement  companies 
are  permitted  to  levy  upon,  and  sell  the  property  of  the  compa- 
nies used  and  employed  in  repairing  the  same,  it  would  fol- 
low, as  a  necessary  consequence,  that  their  gates  would  be 
thrown  open,  for  want  of  repairs  on  the  road,  and  thereby  de- 
stroy their  right  to  take  toll,  and  with  it,  the  lien  of  the  state 
upon  the  same.  ^ 

3d.  These  complainants  are  trustees,  to  hold  the  property  of 
this  corporation,  to  satisfy,  first,  the  lien  of  the  State,  and  sec* 
ondly  the  claims  of  the  other  creditors  of  the  company,  and  if 
they  were  to  permit  the  property  of  the  company,  to  be  appro- 
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priated  to  a  different  purpose,  by  the  ^wrongful  act  of  a  credit 
tor  of  the  company,  they  would  be  liable  to  the  state  for  sudi 
a  breach  of  trust  and  being  thus  bound,  to  protect  and  secure 
the  trust  property,  and  to  see  that  the  same  is  applied  accord- 
ing to  the  respective  right  of  the  partiesi  they  had  a  right  to 
file  this  bill.  Scanllevs.  Tancred,  1  Vesey'sR.  101.  Fhanco  vs. 
JFKwu»,3  Vesey,  Jr.  75,  note  to  Story's  Eq.  PI.  79,  o.  4  Wash, 
c.  c.  202;  2  Bar.  &  Har.  Eq.  Dig.  403  sec.  7;  2  Story's  Eq.  sec. 
1252,  1253. 

NiduJsonf  for  the  defendant. 

Green  J.  delivered  the  opinion  of  the  court. 

The  bill  alleges,  that  the  defendant  had  obtained  judgment 
agaiilst  the  complainant,  and  had  caused  execution  to  be 
levied  on  several  negroes,  a  wagon,  and  some  mules,  the  pro- 
perty of  the  company,  purchased  with  the  profits  of  the  road; 
and  prays  that  the  defendant  be  enjoined,  on  the  ground  that 
the  state  has  a  lien  on  said  property,  by  the  act  of  1837,  ch. 
107,  sec.  24,  because  the  individual  stockholders  had  not  paid 
up  for  their  stock. 

Hie  act  referred  to,  secures  to  the  state,  a  lien  on  the  entire 
works  of  said  companies  respectively  for  the  amount  paid  in 
by  the  state.  It  also  provides  that  the  rents,  tolls  and  profits 
of  the  companies  shall  enure  to  tiie  state  until  individual 
stockholders  shall  have  paid  their  e&tire  stock. 

The  properly  levied  on  in  this  case  does  not  consist  of  the 
worics  of  the  company,  nor  /of  material  for  the  construction 
of  the  road;  and  therefore,  is  unlike  the  case  of  The  BuOe  vs. 
Lagrange  and  Memphis  rail  road,  4  Hump.  R.,  448.  The  pro- 
vision tilat  die  profits,  rents,  and  tolls  of  the  road  shall,  enure 
to  the  state,  until  the  individual  stockholders  shall  have  paid 
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4heir  entire  stock,  is  intended  only  as  an  ezolusion  of  Ibe 

m 

stockholders  fran  the  receipt  of  dividends,  until  they  shall  pay 
in  their  entire  stook,  but  is  not  a  provision,  in  exclusion  of  the 
right  <^  creditors,  by  a  proper  proceeding,  from  the  applica* 
tion  of  these  profits  in  extinguishment  of  their  debts.  But 
the  properly  here  levied  on,  is  not  .embraced  in  either  px'ovis- 
ion  ot  the  24th  section  of  this  law. 

If,  however,  there  were  grounds  for  resisting  the  satisfao* 
tion  of  this  execution,  on  the  part  of  the  state,  there  certainly 
are  none  on  the  part  of  the  complainant;  and  the  complain- 
ant has  no  right  to  maintain  this  bill  on  behalf  of  the  state. 

Affirm  the  decree. 


Chappell  m.  Jones. 

1.  Wbcce  the  justice  oC  the  peace  informed  a  plaintiff,  against  whom  he  had  rendered 

a  judpoent  for  costs,  that  he  need  not  appeal,  that  he  could  sue  again  belbre  a  jo»^ 

tice  Off  the  peace.    It  is  held,  that  this  was  a  sufficient  reason  wlky  the  ptailitiff  M 

ant  appeal  wtthia  the  time  required  by  law,  aod  k^s  a  proper  foondatioa  fiir  writ 

of  eerUorari. 

3.  A  motioa  to  dismiss  a  writ  of  certiorari  mast  be  fnade  at  the  earliest  opportunity 
presealed.     It  comes  too  late  after  a  trial  ou  the  merits. 

/.  Mbnigomery,  for  the  plaintiff. 
D.  CampbdLy  for  the  defendants. 

Gresn,  J.  delivered  the  opinion  of  the  court. 

TUs  cause  commenced  before  a  justice  of  the  peace.  Chap* 
pell  sued  Jones,  and  a  judgment  was  rendered  against  him  for 
costs.  Chappell  failed  to  appeal,  and  took  no  action  in  the 
ease  nntil  the  time  within  which  he  might  have  obtained  an 


^ 


109  ^  NASHVILLE: 

[Obappeli  v$.  Jones.] 

order  for  \ceriiorariy  from  two  joBtices  of  the  peace,  had  ex-  < 
pired.  He  then  presented  a  petition  to  the  circoit  judge,  in 
open  court,  for  a  certiorari;  stating,  that  he  can  neither  read 
nor  write,  and  that  in  loaning  Jones  five  doUara,  he  by  mis- 
take loaned  him  twenty^  and  has  never  received  but  five  dol- 
lars of  said  money.  He  brought  suit  against  Jones  before  a 
justice  of  the  peace,  who  gave  judgment  against  him;  from 
which  judgment  he  would  have  appealed,  but  thought  he  could 
sue  again  before  the  same  tribunal,  having  been  so  informed 
by  the  justice;  that  after  the  time  expired  for  him  to  petition 
twojustices,  he  discovered  new  testimony  by  which  he  can 
prove  the  loan  of  the  money,  or  the  fraudulent  taking  of  it 
by  Jones.  ♦ 

Upon  this  petition,  sworn  to  in  open  court,  a  writ  of  certio- 
rari issued  to  Jacob  Humble,  the  justice  before  whom  said  suit 
was  brought,  which  writ  was  returned  ^'executed."  No  papers, 
in  the  cause  were  filed  in  court  by  the  justice,  and  at  July  term, 
1847,  of  the  court,  the  parties  entered  an  agreement  of  record, 
that  there  was  a  warrant  and  judgment  in  this  cause  before 
Jacob  Humble,  Esq.,  and  that  the  same  have  been  lost,  and 
that  the  cause  may  be  tried  as  if  the  papers  were  on  file.  At 
the  November  term,  1847,  of  the  court,  the  cause  came  on  to 
be  tried,  and  the  jury  found  for  the  plaintiff  fifteen  dollars. 
The  court  refused  a  new  trial,  and  refused  to  arrest  the  judg- 
ment, and  the  defendant  prosecuted  this  writ  of  error. 

1st.  It  is  insisted  that  the  petition  states  no  sufficient  rea- 
son for  not  appealing,  and  for  that  cause  the  judgment  should 
be  reversed. 

The  petition  states,  that  the  petitioner  would  have  appealed, 
but  that  having  been  told  by  the  justice,  who  tried  the  cause, 
that  he  could  sue  again  before  the  same  tribunal,  he  thought 
it  might  be  done ;  and. that  since  the  expiration  of  twenty  days 
after  the  rendition  of  that  judgment,  he  had  discovered  new 
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.testimony  by  which  he  could  prove  his  cause  of  action.  We 
think  this  excuse  for  not  appealing  a  reasonable  one.  The 
justice  of  the  peace  deceived  him,  as  to  his  right  to  bring  a 
new  suit  before  the  same  tribunal.  In  addition  to  which,  he 
had,  after  the  judgment  was  rendered,  discovered  testimony 
upon  which  he  could  support  his  action. 

But  if  the  excuse  was  less  reasonable  for  not  appealing  than 
we  hold  it  to  be,  it  is  now  too  late  to  insist  upon  this,  objec^ 
tion.  No  motion  to  dismiss  the  certtomri  was  made  in  the 
circuit  court.  The  party  made  agreements  about  the  cause, 
and  went  to  trial  on  the  merits ;  and  now  when  a  verdict  and 
judgment  are  rendered  against  him,  on  the  merits,  he  will  not 
be  heard  to  urge  this  objection.  It  is  an  olgection,  of  all  others, 
that  ought  to  be  taken  at  the  earliest  stage  of  the  proceedings. 
It  does  not  effect  the  merits,  and  does  not  commend  itself  to 
^  favorable  consideration  of  tl^e  court. 

2d.  It  is  insisted  the  judgment  ought  to  be  arrested,  because 
the  order  of  the  judge  for  the  cerliorari  does  not  appear  in  the 
record. 

The  agreement  of  the  parties,  that  the  warrant  and  judg- 
ment were  lost,  and  that  the  cause  might  be  tried  as  though 
they  were  on  file,  dispenses  with  the  necedsily  of  showing  the 
'  order  for  ike  certiorari. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
aflirmed. 


no  NASHVILLE: 

State  vs.  Evans. 

1.  The  sigmture  of  an  attorney  general  to  a  bill  of  indictment,  chot,  ''John  P.  Camp- 
bell, attorney  general,*'  without  •pecifying  the  district  of  which  he  attorney  gene- 
ral, is  good. 

2.  The  court  will  take  judicial  notice  of  an  appointment  by  the  executive,  where  the 
power  is  vested  in  him  by  the  consdtution  and  laws. 

Evans  was  indicted  in  the  circuit  court  of  Maury  county  for 
larceny.  He  pleaded  notg^lty,  and  the  case  was  tried  by  a 
jury,  under  the  direction  of  judge  Dillahunty,  and  the  defend- 
ant found  guilty.  A  motion  in  arrest  of  judgment  was  made 
and  prevailed,  on  tibe  ground,  that  the  signature  to  the  indict- 
ment was  not  sufficiently  specific,  and  the  state  appealed. 

AUomey  general,  for  the  state. 

Baxter,  for  the  defendant. 

GiiBBN,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  in  the  Maury  circuit  court,  for 
petit  larceny,  and  found  guilty  by  the  jury,  and  the  court  ar- 
inested  the  judgment.  The  attorney  general,  on  behalf  of  Ihe 
fitate,  appealed  to  this  court. 

The  first  ground  upon  which  it  is  sought  to  sustain  the  judg- 
ment of  the  court  is,  that  the  indictment  is  signed  ''John  P. 
Campbell,  attorney  general,"  without  stating  for  what  judicial 
circuit  he  is  attorney  general. 

This  court  decided  in  the  case  of  The  State  vs.  EUnns,  Meigs 
Rep.  109,  that  the  failure  of  the  attorney  general  to  state  for 
what  judicial  circuit  he  was  attorney  general,  was  not  suffi- 
cient cause  for  arresting  the  judgment.  The  objection  now 
taken,  was  one  of  the  reasons  in  arrest  assigned  in  that  case, 
and  disregarded  by  the  circuit  court;  in  which  this  court  said 
the  circuit  court  acted  properly. 
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Bat  it  is  8{iid  the  case  of  TW  vs.  The  SkUe,  7  Hamph.  Rep., 
is  an  authority  for  the  defendant.  We  do  not  think  so.  In 
diat  case  the  indictment  was  signed  '' W.  B.  Johnson,  solicitor 
general."  This  conrt  held,  that  as  there  is  no  such  office  as 
'^solicitor  general,"  the  addition  of  these  words  gave  no  official 
character  to  th^  name  of  W.  B.  Johnson ;  and  that  as  it  was 
necessary  the  indictment  should  be  authenticated  by  the  offi- 
cial signature  of  the  attorney  general,  the  judgment  should 
be  arrested. 

It  is  insisted,  as  there  are  many  attorneys  general  in  the 
state, — and  as  there  are  district  attorneys  general,  and  an  at- 
torney general  for  the  state, — ^we  cannot  know  for  what  dis- 
tiict  John  P.  Campbell  is  attorney  general,  unless  he  state  his 
official  character  in  full. 

We  think,  when  the  whole  indictment  is  looked  to,  it  suf- 
ficiently appears  that  J.  P.  Campbell  is  attorney  general  for 
the  8th  district,  including  the  county  of  Maury.  The  caption 
of  the  indictment  is,  "State  of  Tennessee,  Maury  county,  cir- 
cuit court,"  and  it  is  signed,  "J.  P.  Campbell,  attorney  gene- 
ral." His  signature  as  attorney  general,  is  in  connection 
with  an  official  act  which  belonged  to,  and  could  only  be  per- 
formed by  the  attorney  general  of  the  district,  of  which  Maury 
county  is  a  part,  and  when  he  does  an  official  act  in  Maury 
county,  to  which  he  affixes  his  signature,  and  the  word  "at- 
torney general," — ^he  thereby  asserts  that  he  is  the  attorney 
general  of  the  district  in  which  he  thus  acts. 

The  case  of  Teas  vs.  TTie  State^  did  not  involve  this  ques- 
tion at  all.  The  question  in  that  ca^e  was  not,  whether  the 
description  added  to  the  name  was  sufficient  to  make  it  satis- 
factorily appear,  that  the  party  signing  the  indictment  was 
the  officer,  entitled  by  law  to  prefer  it;  but  the  question  was, 
whether,  the  words,  solicitor  general,  gave  to  the  signature 
any  official  character  whatever. 

11— Vol.  viii. 
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We  think  this  case  does  not  differ  from  the  signatoie  of 
clerks — ^when  process  or  certificates  are  signed,  "A.  B.  Ctek." 
If  the  body  of  the  process,  verify  the  court  from  which  it 
issues,  the  name  of  the  clerk,  with  the  addition  of  his  office 
simply,  will  be  sufficient.  He  need  not  add  to  his  name, 
^'clerk  of  the  circuit  court  for  Davidson  county  in  the  state  of 
Tennessee,"  in  order  to  verify  an  act  done  in  that  court.  If 
the  body  of  the  ax^t  show  the  court,  his  name  with  the  addition 
of  clerk,  is  sufficient.  No  one  ever  dreamed  of  objecting  to  the 
return  of  process  addressed  to  the  "sheriff  of  Davidson  coun- 
ty," because  the  word  "sheriff,"  or  an  abbreviation  of  it  only 
was  added  to  the  name;  and  yet,  the  argument  in  this  case, 
would  make  it  indispensable,  that  the  sheriff  should  in  every 
return  add  the  county  and  state  in  which  he  is  sheriff,  in  or- 
der that  we  may  be  sure  some  sheriff  of  another  county  or 
state,  has  not  made  the  return. 

1.  It  is  next  objected,  that  it  does  not  appear  in  the  record 
that  John  P.  Campbell  is  attorney  general,  that  by  the  jour- 
nals of  the  legislature,  we  know  that  Nathaniel  Baxter  was 
elected  attorney  general  of  the  8th  solicitorial  district,  and 
that  the  term  for  which  he  was  elected  had  not  expired  when 
this  indictment  was  found. 

The  answer  is,  that  Nathaniel  Baxter  resigned  his  office  of 
attorney  general  for  the  8th  •  district,  and  John  P.  Campbell 
was  appointed  by  the  governor,  his  successor. 

But  it  is  insisted  that  thet^ourt  cannot  take  notice  of  the 
acts  of  the  executive,  though  it  may  of  the  legislature. 

There  is  no  foundation  in  reason  for  this  distinction.  In 
many  of  the  states,  the  appointment  of  a  large  portion  of  the 
officers  is  vested  in  the  executive.  Will  it  be  said,  that  evely 
official  act,  with  which  these  officers  may  be  entrusted,  must 
show  the  commission  under  which  they  act?  Such  a  requisi- 
tion would  be  absurd.     But  certainly  not  more  so,  than  to 
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require  it  in  this  case.  The  fact,  that  this  is  a  pro  tempore 
appointment  can  make  no  difference. 

If  the  court  will  officially  know  the  acts  of  the  governor  in 
n^aking  appointments,  where  the  constitution  vests  that  pow- 
er exclusively  in  him,  there  can  be  no  reason  why  they  may 
not  also,  officially  know,  when  he  makes  a  pro  tempore  ap- 
pointment. 

It  is  not  like  the  case  of  Staggsve.  The  State,  3  Hump.  Rep., 
372.  That  was  an  appointment  by  the  court.  There  was  no 
difficully  in  copying  it  into  the  record  of  the  case.  But  in 
the  case  before  us,  there  is  no  record  in  the  court  of  the  ap- 
pointment of  John  P.  Campbell  by  the  governor.  No  law  re- 
quires the  commission  to  be  copied  into  the  record^  of  the 
court  of  every  county  in  the  circuit,  nor  is  it  ever  dgne.  But 
unless  this  were  done,  it  would  be  impossible  for  the  record 
in  every  criminal  case  in  his  district,  to  show  'that  he  was  at- 
torney general. 

But  independent  of  the  impossibility,  that  the  record 
should  show  that  which  is  now  demanded,  it  is  enough  to  say, 
that  if  in  Staggs'  case,  the  court  decided,  that  it  will  not  offi- 
cially know  that  the  circuit  court  has  made  a  pro  tempore  ap- 
pointment; it  by  no  means  follow^,  that  the  acts  of  the  exe* 
cutive  of  the  state,  cannot  be  officially  noticed.  That  from 
the  necessity  of  the  case,  we  qnust  take  official  notice  of  many 
executive  acts  is  clear;  and  why  we  are  supposed  to  be  igno- 
rant  of  the  act  making  the  appointment  in  question,  is  not 
perceived. 

There  is,  therefore,  we  think,  error  in  this  record,  in  ar- 
resting the  judgment;  and  it  must  be  reversed,  and  the  pris- 
oner will  undergo  confinement  in  the  common  jail  of  Maury 
county,  ten  days,  and  pay  a  fine  of  twenty-five  dollars. 
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On  a  motion  to  dismiss  a  bill  for  want  of  equity  on  its  face,  such  construction  should 
be  given  to  the  bill  as  will  sustain  rather  than  defeat  it.  If  it  appear  that  the  court 
has  no  jarisdiciion,  or  that  the  bill  has  no  equity  on  its  face,  the  court  may  propeify 
diftmiss  it  at  any  stage  of  the  proceedings;  but  when  a  cue  proper  for  equitable  re- 
lief IS  defectively  stated,  and  the  dafendAnt  waives  his  right  to  demur  and  answers, 
he  must  answer  fully. 

This  bill  was  filed  in  the  chancery  court  at  Nashville,  by  J. 
&  D.  Thompson  against  Nance  and  others.  The  bill  charges, 
that  J.  &  D.  Thompson,  complainants,  purchased  forty-seven 
acres  of  land,  on  Mill  creek,  in  Davidson  county,  of  Nance  & 
Paul,  for  the  sum  of  $1719,  in  three  annual  instalments  of  $573 
each ;  that  Paul  &  Nance  executed  a  title  bond  to  complain- 
ants to  make  them  a  title  on  the  payment  of  the  purchase 
money;  that  they  had  paid  the  two  first  instalments,  and  judg- 
ment had  been  recovered  on  the  last  instalment  in  the  supreme 
court  of  Tennessee  for  the  sum  of  $664  50 ;  that  an  execution 
had  been  issued  on  the  said  judgment  and  was  placed  in  the 
hands  of  the  sherifi*  of  Davidson  county.  The  bill  charges, 
that  complainants  ''had  caused  search  to  be  made  of  the  books 
of  the  register's  office  of  the  county  of  Davidson,  and  they  are 
informed,  and  so  charge  the  fact  to  be,  that  said  Nance  &  Paul 
have  no  registered  or  legal  title  to  said  land  desciibed  in  the 
title  bond  executed  to  complain^ts." 

The  bill  pays  for  an  injunction,  and  that  '*if  said  Foul  & 
Nanoe  shall  not  be  able  to  make  to  your  orators  a  valid 
deed,  the  contract  may  be  rescinded,  and  complainants 
allowed  compensation  for  the  improvements  placed  by  them 
on  the  said  land." 

An  ii\|unction  was  granted  by  judge  Maney  on  the  15th  May, 
1647:  Paul  &  Nance  answered;  they  admitted  the  sale  as 
stated;  the  execution  of  a  title  bond;  the  payment  of  the  two 
first  instalments,  and  the  recovery  of  a  judgment  on  the  last  in- 

m 

stalment;  they  also  stated,  that  "they  derived  their  title  to 
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said  land  firom  a  sale  in  chancery,  and  their  title  so  ||u:  as  they 
knew  was  undisputed,  and  they  were  and  ever  had  been  will- 
ing to  comply  with  their  bond." 

To  this  answer  the  defendants  excepted,  because  the  answer 
did  "not  meet  and  answer  the  allegation  in  the  bill,  of  a  want 
of  legal  or  registered  title  to  the  land,"  and  for  other  reasous. 
The  clerk  and  master  sustained  the  exception.  Paul  &  Nance 
filed  an  amended  answer,  in  which  they  say,  ''your  respon- 
dents did  not  have  a  registered  deed  at  the  time  of  the  sale, 
but  could  have  obtained  it  at  any  time  when  called  on.  Re- 
spondents have  a  good  legal  title  to  said  land,  which  they  ore 
ready  to  make  to  complainants  on  payment  of  the  execution 
enjoined  by  them." 

The  complainants  made  a  motion  to  have  said  amended  ^- 
swer  taken  from  the  files  for  want  of  signature  of  counsel, 
and  names  of  parties,  and  the  court  having  allowed  amend- 
ments to  be  made  to  the  answer  in  the  above  particulars,  or- 
dered the  following  decree  to  be  entered:  ''This  cause  came  on 
to  be  heard  this  17th  day  of  November,  1847,  before  the  hon- 
orable T.  H.Gahal, chancellor,  upon  bill,  answer,  amended  an- 
swer and  exhibits,  which  being  heard  by  the  court,  it  is  order- 
ed and  decreed,  that  the  bill  be  dismissed,  and  that  defendants 
recover  of  the  plaintifis  the  simi  of  $664  50,  with  interest 
from  the  date  of  the  judgment  at  law,  and  costs." 

From  this  decree  complainants  appealed. 


JZ.  N.  WtUiams,  for  complainants. 
JIf.  C.  ^  /.  GhodleUy  for  defendants. 
McKniNEY,  J.  delivered  the  opinion  of  the  court. 


This  bill  is  filed  to  eigoin  a  judgment  for  $664  50,  recover- 
ed by  the  defendants  against  the  complainants,  being  the  bal- 
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ance  of  the  purchase  money  of  a  tract  of  land  purchased  by 
the  complainants  from  the  defendants  on  the  22d  day  of  Feb- 
ruary, 1840,  and  for  which  the  defendants  by  their  covenant, 
or  bond  for  title  of  that  date,  obligated  themselves  to  make 
or  cause  to  be  made,  to  the  complednants,  on  the  payment  of 
the  purchase  money,  a  good  and  valid  title. 

The  bill  charges  that  the  defendants  "have  no  registered  or 
legal  title  to  the  tract  of  land,  sold  to  the  complainants  and 
described  in  the  title  bond  executed  to  them."  The  prayer  is 
for  an  ii^junction  and  a  recission  of  the  contract  of  purchase, 
if  it  shall  appear,  the  defendants  are  unable  to  make  a  title 
as  stipulated  in  their  bond.  The  defendants  in  their  answer 
which  was  put  in  at  the  appearance  term,  say  that  they  de- 
rive their  title  to  said  land,  from  a  chancery  sale,  and  that  so 
far  as  they  know  the  title  is  undisputed.  They  do  not  exhibit, 
nor  do  they  offer  to  produce  any  title  whatever,  neither  do^ 
they  state  the  character  of  the  title  acquired  by  them  at  the 
chancery  sale,  if  any  were  thus  acquired.  The  answer  was 
excepted  to  for  insufficiency,  and  the  exceptions  were  sus- 
tained by  the  clerk  and  master:  an  answer  to  the  exceptions 
was  put  in  at  the  same  term,  but  being  regarded  as  defective 
both  in  form  and  substance,  a  motion  was  made  by  the  solici- 
tor of  the  complainants  to  take  it  off  the  file,  and  on  the  part 
of  the  defendants  a  motion  was  made  to  dissolve  the  injunc- 
tion. On  the  hearing  of  the  motions  the  chancellor,  disallow- 
ed the  former  and  permitted  the  answer  to  be  amended  as  to 
the  matters  of  form  excepted  to,  and  thereupon  proceeded  to 
make  a  final  decree  in  the  cause  dismissing  the  bill  for  want 
of  equity  on  its  face  and  dissolving  the  injunction. 

This  proceeding,  we  think,  was  premature  and  contrary  to 
the  course  of  this  court.  It  is  true  the  matter  constituting 
the  equity  of  the  bill,  is  inartificially  stated,  but  the  charge, 
we  think,  is  fairly  susceptible  of  the  construction  that  the  de- 
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fendants,  had  no  legal  title  whatever,  to  the  tract  of  land, 
which  they  sold  and  covenanted  to  convey  to  the  complainants. 
It  was  manifestly  so  intended  by  the  draftsman  of  the  bill, 
and  so  understood  by  the  counsel  of  the  defendants.  And 
having  waived  a  demurrer,  and  submitted  to  answer,  the  defen- 
dants were  bound  to  put  in  a  full  and  sufficient  answer,  and 
exhibit  their  title  in  order  that  it  might  appear  whether  or  not 
they  were  able  to  make  such  title  as  they  had  contracted  and 
bound  themselves  to  make  to  the  complainants.  The  amend- 
ed answer  put  in  by  the  defendants  was  wholly  insufficient. 
The  complainants  had  the  right  to  have  it  referred  to  the 
clerk  and  master,  on  the  exceptions  to  the  original  answer,  or 
perhaps  to  have  it  taken  from  the  files,  and  it  was  the  duty  of 
the  chanceUor  to  have  required  the  defendants  to  have  put  in 
a  fall  and  sufficient  answer  to  the  bill. 

The  principle  upon  which  the  chanceUor  dismissed  the  bill, 
^was  misapplied  in  this  case.  If  firom  the  face  of  the  bill,  it 
appears  the  court  has  no  jurisdictipn  of  the  case,  or  if  it  con- 
tain no  matter  of  equity  whatever,  the  chancellor  may  proper- 
ly dismiss  the  bill  on  mere  motion,  at  the  appearance  term  or 
at  any  subsequent  stage  of  the  cause.  But  not  so,  when  a 
case  proper  for  equitable  relief,  is  defectively  stated  in  the  bill.  \ 
In  such  case,  if  a  demurrer  is  waived,  and  a  party  puts  in  an 
answer,  he  must  answer  fully.  Such  construction  will  be 
given  as  will  support,  rather  than  defeat,  the  bill,  and  if  ne- 
cessary, leave  will  be  given  to  amend. 

li  the  defendants  have  no  title  to  the  land  as  is  substan- 
tially charged  in  the  bill,  the  complainants  have  a  clear  right 
to  disaffirm  the  contract  of  purchase,  and  to  have  it  rescind- 
ed; and  their  right  is  equally  clear,  if  such  be  the  fact,  not 
only  to  resist  payment  of  whatever  of  the  purchase  money 
may  remain  due,  but  likewise  to  have  restitution  of  whatever 
amount  may  have  been  paid.     The  argument  of  the  defen- 
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danf  s  counsel,  and  the  cases  referred  to  in  support  of  it,  apply 
only  when  a  deed  has  been  executed  conveying  the  legal 
title,  under  which  the  party  is  in  possession.  In  such  case,  in 
the  absence  of  fraud,  there  can  be  no  relief  in  equity;  the 
parly  will  be  left  to  his  remedy  at  law  on  the  covenants  in  his 
deed,  if  it  contain  such  covenants;  and  if  not  the  party  is 
without  remedy  in  either  court. 

The  chancellor  erred  in  dismissing  the  bill — ^the  decree  will 
be  reversed,  and  the  cause  remanded  to  be  proceeded  in  ac- 
cording to  the  course  of  a  court  of  chancery. 


Bennett  vs.  State. 

1.  ll  must  appear  by  record  evidence,  that  the  grand  jury  returns  the  bill  into  court 
"a  true  bill."  This  requisition  is  satisfied  by  an  entry,  showing  that  the  grand  jury 
brought  in  the  bill,  which  with  its  endorsement  *'a  true  bi'l"  is  spread  on  the  rcc«>rd. 

S.  An  order,  directing  an  ex  ofieio  prosecution,  need  not  show  on  it4i  face,  that  no 
one  would  prosecute.  This  will  bo  presumed  where  the  judge  ordered  the  prose, 
cution. 

3.  If  the  evidence  be  applicable  to  either  count  in  an  indictment,  and  there  be  a  gen- 
eral verdict  of  guilty,  the  conviction  will  bo  valid. 

i.  Gcod  character  is  available,  only  in  doubtful  cases. 

At  the  April  term  of  the  circuit  court,  held  at  Smithville,  for 

the  county  of  DeKalb,  the  presiding  judge,  Caruthers,  made 

,  an  order,  wliich  was  entered  on  the  record,  and  is  as  follows : 

*4t  appearing  to  the  court  from  a  presentment  here  pen^g 
against  the  defendant,  as  well  as  from  a  trial  of  the  same  at 
the  last  August  term  of  this  court,  that  the  defendant  is  guilty 
of  forging  a  receipt  on  P.  G.  Heam,  for  $50  75,  as  set  forth  in 
said  presentment,  but  there  is  a  trivial  variance  between  the 
receipt,  as  set  forth  in  said  presentment,  and  as  shown  on  the 
trial ;  it  is  ordered  by  the  court,  on  motion  of  the  attorney  gen- 
eral, that  he  file  an  indictment  cjr  officio  against  the  defendant 
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for  said  offence  of  forgery."  This  entry  is  followed  by  an  en- 
tiy  in  these  words :  "The  grand  jury  came  into  open  court  and 
filed  an  indictment  against  Harrison  Bennett,  for  forgery  in 
the  words  and  figures  following,  to  wit," — ^The  indictment  is 
then  set  forth  with  the  endorsement  thereupon,  "a  tny  bill, 
Jacob  Fite,  foreman  of  the  grahd  jury." 

The  second  count  in  the  indictment  was  as  follows :  '>  And 
the  grand  jury  aforesaid  further  present  and  say,  upon  their 
oaths  aforesaid,  that  the  said  Harrison  Bennett,  heretofore,  to 
wit,  on  the  9th  day  of  October,  in  the  year  of  our  Lord  eigh- 
teen hundred  and  forty-four,  in  the  county  of  DeKalb,  in  the 
State  of  Tennessee,  was  then  and  there  bound  and  liable  to 
pay  over  to  one  Willie  Russell  and  Pemal  G.  Heam,  divers 
large  sums  ((f  money,  upon  divers  receipts  for  notes  and  claims 
before  that  time  delivered  to  the  said  Harrison  Bennett  for 
collection  by  the  said,  Willie  Russell  and  the  said  Pemal  6. 
Heam ;  he  the  said  Harrison  Bennett  at  the  time  of  the  de- 
livery of  the  said  notes  and  claims  aforesaid,  then  and  there 
being  a  constable  of  said  county^  an4  said  state,  to  wit,  one 
receipt  given  to  the  said  Pemal  G.  Heam,  by  the  description 
of  P.  6.  Heam,  and  dated  the  16th  day  of  June,  1842;  one 
other  receipt  given  to  said  Willie  Russell  on  the  8th  day  of 
January,  1842,  and  that  said  Harrison  Bennett,  then  and  there 
intending  to  defi'aud  the  said  Pemal  G.  Heam'  and  the  said 
WiUie  Russell,  afterwards,  to  wit,  on  the  9th  day  of  October, 
io  the  year  of  our  Lord  eighteen  hundred  and  forty-four,  in  the 
county  of  DeKalb,  in  the  State  of  Tennessee,  did  then  and 
there  unlawfully,  fraudulently,  falsely  and  feloniously  forge 
and  counterfeit  a  certain  acquittance  or  receipt  for  money, 
which  said  false,  forged  or  counterfeit  receipt  and  acquittance 
for  money,  is  as  follows,  that  is  to  say,  ''Received  of  Harrison 
Bennett  forty  dollars  and  twenty-five  cents,  to  be  placed  as  a 
credit  on  the  receipt  that  I  hold  on  him  for  the  collection  of 
debts  and  claims  1  put  in  his  hands,  this  19th  day  of  September, 
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1842.  P.  G.  Hearn."  with  intent  then  and  there  feloniously 
and  fraudulently  to  prejudice  the  right  of  the  said  Pemal  G. 
Hearn  and  the  said  Willie  Russell,  contrary  to  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  €Lnd  dig- 
nity o<  the  state.'' 

The  first  count  was  in  substance  the  same  as  the  above, 
with  the  exception,  that  it  assumed  to  set  out  verbatim  the  re- 
ceipt executed  by  Bennett  for  the  collection  of  the  notes  and 
claims,  upon  which  was  entered  the  forged  credit. 

The  defendant  moved  the  court  to  order  the  states'  attorney 
to  elect  on  which  count  in  the  indictment  he  would  proceed. 
This  motion  was  overruled,  and  the  defendant  pleaded  not 
guilty,  and  a  jury  was  empanneUed  imder  the  direction  of  the 
presiding  judge,  Garuthers,  to  try  the  case  at  the  April  term, 
1846. 

The  state  introduced  a  receipt  executed  by  Bennett  to 
Hearn  &  Russell,  for  the  collection  of  divers  claims  and  notes. 
The  reception  of  this  receipt  was  objected  to  by  the  defendant's 
counsel,  on  the  ground  of  variance  between  the  terms  of  the 
receipt  set  out  in  the  indictment  and  that  exhibited.  In  the 
claims  set  out  in  the  receipt  in  the  indictment,  are  to  be  found 
the  claims  of  Richard  Newsom,  Edwin  Parmer,  Wm.  Dale. 
The  receipt  offered  as  evidence  had  all  those  obliterated.  In 
the  receipt  offered  in  evidence  were  these  words,  "the  two 
debts  above  have  to  stand  against  the  credit  on  the  back ;"  no 
such  words  were  in  the  indictment.  In  the  indictment  one 
claim  is  described  as  being  against  Edwin  Parmer,  in  the  re- 
ceipt offered  it  is  "Edwin  Palmer."  The  indictment  describes 
another  claim  in  the  receipt  as  against  William  Culler.  The 
receipt  shows  debtor  to  have  been  "William  Cutter."  Other 
variances  of  a  similar  description  were  urged.  The  court  over- 
ruled the  objection,  and  the  receipt  was  read. 

The  state  then  introduced  a  receipt  for  $50  75,  purporting 
to  have  been  executed  by  P.  G.  Hearn  to  Bennett.    Hearn 
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was  introduced,  who  stated,  that  he  had  not  received  any  such 
sum  of  money  from  Bennett,  and  had  never  executed  such  a 
receipt,  nor  authorized  any  person  to  execute  it  for  him.  There 
vrss  other  proof. 

The  jury  found  the  defendant  guilty,  and  fixed  his  term  of 
imprisonment  at  three  years  in  the  state  prison,  and  a  motion 
for  a  new  trial  having  been  made  and  overruled,  the  defead* 
ant  was  sentenced  to  three  years  confinement  in  the  peniten- 
tiary,  and  he  was  declared  disqualified  from  holding  any  office 
in  tills  state,  infamous,  and  incapable  of  being  examined  as  a 
witness  before  any  judicial  tribunal. 

From  this  judgment  he  appealed. 

M.  M.  Brierif  for  plaintifT  in  error. 

One  of  the  grounds  of  defence,  relied  on  is  the  variance,  be- 
tween the  charge  in  the  indictment  and  the  receipt  offered  in 
evidence. 

Where  llie  matter  charged  (whether  introductory  or  other- 
wise) is  descriptive,  it  must  be  proved  as  laid,  or  the  variance 
will  be  fatal.    Greenleaf 's  Evidence,  page  78,  s.  65,  69,  70. 

When  the  matter  of  a  -written  instrument  is  introduced  in 
pleadingby  the  words  ^'according  to  the  tenor  following"  or  *<in 
the  words  and  figures  foUowing"  or  in  "the  words  and  matter 
following,"  or  in  fact  any  words  which  import  a  correct  descrip- 
tion, any  the  slightest  variance  between  the  instrument  set  up 
and  that  produced  in  evidence  is  fatal.  2d  Russel  on  crimes,  364, 
4.  716;  3  Starkey's  Evidence,  1587-1588-^9;  Smith  Sidney's 
case,  456;  22  Wendal's  Rep.  167  to  175;  3  Phillips'  Evidence, 
502-503;  9  Yerg.  376;  9  Yerg.  21--392;  7  Yerg.  5,  26. 

Advantage  may  be  taken  of  this  variance  at  any  stage  of 
the  cause.    4  New  York  Digest  723. 

This  principle  of  variance  being  well  settled,  then  does  it 
spply  to  the  present  case?  We  contend  it  does,  and  there  are 
several  distinct  variances  which  are  &tal  to  this  cause. 
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Mr.  Brien  here  commented  on  the  varicmces  above  set  fcMrth. 

The  eecond  receipt  for  collection  should  not  have  been  read 
as  it  is  not  discribed  or  set  oat  in  the  indictment.  This  was  ob- 
jected" to  and  overruled  by  the  conrt  when  offered  in  evidence. 

TJie  receipt  offered  in  evidence  was  very  near  all  paid  off 
by  the  credits  on  the  back,  and  the  receipt  was  offered  to  show 
that  defendant  had  inducement  to  forge  the  receipt;  this  ou^t 
not  to  have  been  allowed,  unless  described  in  the  indict- 
ment. 

Another  defence  i^,  the  record  does  not  shew  that  the  grand 
jury  returned  the  bill  of  indictment  into  court  a  true  bill.  I 
need  not  cite  authority  on  this  point. 

The  proof  does  not  sustain  the  verdict,  as  Heam  is  the  only 
witness  who  proves  the  forgery,  and  he  stands  completely  dis- 
credited by  contradictory  statements.  A  number  of  witnesses 
prove  the  receipt  not  in  Bennett's  handwriting,  and  proved  it  to 
be  in  the  same  handwriting  that  Hearn  acknowledged  to  be  his. 

His  general  good  character  is  worth  a  great  deal  in  such  a 
case. 

There  is  no  charge  of  the  judge  in  the  record,  so  we  cannot 
tell  how  his  honor  charged  the  jury.  The  whole  cause  consid- 
ered, we  think  the  judgment  should  be  reversed. 

AUomey  general^  for  the  state. 

TuRunr  J.,  delivered  the  opinion  of  the  court. 

Harrison  Bennett  was  indicted  and  convicted  in  the  circuit 
court  of  DeKalb  county,  at  the  April  term  thereof,  A.  D.  1846, 
and  he  appeals  to  this  court  and  asks  that  the  judgment  ren- 
dered against  him  be  reversed;  and  several  causes  are  now  as- 
signed therefor — 

1st.  It  b  said  there  is  no  record  evidence  diat  the  biU  of  in- 
dictment  was  ever  returned  by  the  grand  jury  into  open  court 
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a  true  bill.  The  reconi  upon  this  point  is  in  the  words  and  fig- 
ures foUowing: — 

*^The  grand  jury  came  into  open  court  and  filed  an  indict- 
ment against  Harrison  Bennett  for  forgery,  in  the  words  and 
figures  following,  to  wit,"  (here  the  indictment  is  inserted  with 
its  endorsements,  among  which  is  the  foUowing)  "A  true  bill, 
Jacob  Fite,  foreman  of  the  grand  jury,  7th  April,  1646." 

This  according  to  the  case  of  Calhoun  vs.  The  StaUy  4th 
Humphreys,  477 ,  is  record  evidence,  that  the  bill  of  indictment 
upon  which  the  prisoner  was  tried  and  convicted,  was  returned 
into  open  court  by  the  grand  jury,  which  found  it,  ''a  true  hill." 

In  that  case  the  record  is  almost  identical  with  this;  it  is  in 
the  words  foUowing — 

"Tuesday,  February  8,  1842. — The  grand  jury  came  into 
court  under  the  care  of  their  officer,  cmd  returned  a  bUl  of  in- 
dictment against  John  H.  Calhoim,  which  is  in  the  words  and 
figures  foUowing,  viz:  (here  the  bUl  of  indictment  against  the 
prisoner  for  the  murder  of  George  T.  Shoat,  v^th  the  endorse* 
ments  thereon  is  set  forth.)  "A  true  bill.  Absalom  Grant, 
foreman  of  the  grand  jury." 

The  case  is  directly  in  point  and  settles  this  objection  against 
the  prisoner. 

2A.  It  is  contended  that  the  order  of  the  judge  directing  the 
attorney  general  to  file  the  biU  of  indictment  ex  officio^  is  not 
sufficiently  specific  in  its  terms  to  have  warranted  this  action 
of  the  attorney  general:  that  it  ought  to  have  stated  that  no 
one  would  prosecute  for  the  offence,  which  it  does  not.  The 
case  of  Simpson  vs.  The  State ^  4  Humphreys  456,  in  our  opinion 
settles  this  objection  s^ainstthe  prisoner. 

In  that  case  it  was  objected  that  the  order  under  which  the 
bill  of  indictment  was  filed,  was  informal  and  insufficient,  be- 
cattse  it  did  not  show  that  witnesses  had  been  examined  touch- 
ing*  the  commission  of  .the  offence  before  the  order  was  made. 

Upon  this  the  cotirt  said,  the  statute  prescribes  the  duty  of 
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the  circuit  judge  upon  tliis  sul^ect,  and  the  legal  presumption 
is  that  it  has  been  legally  discharged. 

We  cannot  presume  that  the  circuit  judge  acted  in  disobe- 
dience of  express  legislative  enactment;  and  we  cannot  re- 
quire liim  to  show  by  his  records,  that  he  has  not  violated  the 
law  in  his  orders,  preparatory  to  the  commencement  and  pros- 
ecution of  suits  either  on  the  part  of  the  state  or  individuals, 
involving  matters  of  controversy  over  which  he  has  a  general 
and  exclusive  jurisdiction;  it  is  sufficient  if  the  contrary 
does  not  appear.  '^There  is  no  difference  in  principle  between 
a  case  which  does  not  show  that  witnesses  were  examined  be- 
fore the  order  was  made,  and  one  which  does  not  show  that  a 
prosecutor  could  be  obtained:  if  we  presumed  the  judge  did 
his  duty  in  the  one,  we  must  in  the  other. 

3d.  There  are  two  counts  in  the  bill  of  indictment.  In  the 
first,  the  inducement  for  the  conmiission  of  the  offence  by  the 
prisoner  is  charged  to  have  been  the  execution  of  a  receipt  by 
him  as  constable  to  Willie  Russell  for  divers  claims  against 
different  individuals  for  collecting,  s^ainst  liability  upon  which 
the  receipt  forged  was  intended  to  protect  him;  and  in  this  count 
this  receipt  is  set  forth  in  hcBC  verboy  and  there  are  slight  vari- 
ations, between  it  as  thus  set  forth  and  the  receipt  read  upon 
the  trial.  In  the  second  count  the  same  receipt  is  set  forth 
as  the  inducement  for  the  forgery,  but  not  in  the  words  and 
figures  and  only  according  to  its  effect. 

Upon  the  trial  the  reading  of  this  receipt  was  objected  to  up- 
on the  ground  of  the  variance  between  it  and  the  description 
of  it  according  to  its  tenor  in  the  first  count,  and  the  motion 
was  overruled,  which  was  excepted  to. 

In  this  we  think  there  was  no  error.  Whatever  might  have 
been  the  validity  of  the  objection,  it  is  confined  to  the  first 
count  of  the  indictment,  (about  which  we  do  not  feel  it  neces- 
sary to  give  an  opinion,)  the  receipt  was  clearly  legal  evi- 
dence upon  the  second,  and  the  offence  charged  in  both  counts 
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being  identical,  with  the  exception  that  the  receipt  in^ch 
constitated  the  inducement  to  commit  the  forgery  ia  set  forth  in 
the  first  count  according  to  its  tenor;  and  in  the  second  accord- 
ing to  its  effect,  and  the  verdict  of  guilty  being  general  the  con- 
viction would  be  good  upon  the  second  count  though  the  evi- 
dence might  not  have  been  legally  applicable  upon  the  first. 
This  different  mode  of  charging,  has  for  one  of  its  objects  the 
meeting  of  this  very  objection. 

4th.  It  is  objected  the  testimony  did  not  warrant  the  verdict. 
We  think  otherwise;  good  character  is  only  available  in  doubt- 
fid  cases;  here  if  the  witnesses  swore  the  truth  there  is  no  doubt 
of  the  prisoner's  guilt;  of  the  credibility  of  the  witnesses  the 
jury  were  the  proper  judges  and  the  circuit  judge  was  content 
with  the  finding. 

We  therefore  think  there  is  no  error  in  the  proceedings  of  the 
circuit  court  and  affirm  the  judgment. 


INDICTMENT  FOR  FORGERY. 
Bennett  vs.  State. 

This  day  came  the  defendant  by  his  attorneys,  and  for  a  fur- 
ther plea  in  this  cause  as  to  carrying  into  effect  the  judgment 
and  sentence  of  this  court,  so  far  as  the  same  relates  to  the 
confinement  of  the  body  of  defendant  in  the  jail  and  peniten- 
tiary of  this  state  it  ought  not  to  be  executed  and  put  in  force 
against  him,  because  he  says  that  since  the  rendition  of  the 
said  judgment  and  sentence  in  said  court  at,  to  wit,  in  the 
county  aforesaid,  on  the  day  of  December,  1847,  he  was  by 
his  excellency,  N.  S.  Brown,  Governor  of  the  State  of  Tennes- 
see, fiilly  pardoned  and  released  of  the  said  judgment  so  far 
as  the  same  relates  to  the  imprisonment  aforesaid,  which  said 
pardon  is  in  due  form  and  attested  and  now  here  to  the  court 
shown;  which  he  is  ready  to  verify,  wherefore  he  prays  judg- 
ment &c.  Stokes  &  Brien,  Attorneys, 

"Neil  S.  Brown,  Governor  of  the  State  of  Tennessee,  to  all 
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who  shall  see  these  presents,  and  especially  to  the  keeper  of 
the  penitentiary,  greeting:  Whereas,  at  the  April  term,  1846, 
of  the  circuit  court  for  our  county  of  DeKalb,  Harrison  Bennett 
was  convicted  of  the  crime  of  forgery,  and  sentenced  to  un- 
dergo confinement  for  the  term  of  three  years  in  the  peniten- 
tiary, and  which  judgment  has  been  affirmed  by  the  supreme 
court  now  sitting. 

And  whereas,  Harrison  Bennett  has  been  represented  to  me 
as  a  fit  person  for  executive  clemency. 

Now,  therefore,  I,  Neill  S.  Brown,  Grovemor  as  aforesaid,  by 
virtue  of  the  power  and  authority  in  me  vested,  do  hereby  par- 
don the  said  Harrison  Bennett  of  the  said  offence,  so  far  as  re- 
lates to  the  term  of  his  imprisonment  yet  unescpired,  but  in  no 
other  way  interfering  with  the  judgment  and  sentence  of  said 
court ;  and  I  do  further  authorize  and  direct  that  the  said  Har- 
rison Bennett  be  forthwith  liberated  and  put  at  large. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and 
caused  the  great  seal  of  the  State  to  be  affixed  at  Nash- 
ville, on  the  13th  day  of  December,  1847.  % 

By  the  Governor:  N.  S.  BROWN." 

W.  B.  A.  Ramsey,  Secretary  of  State, 

JUDGMENT. 

And  now  came  the  said  Harrison  Bennett,  and  the  attorney 
general  for  the  state,  and  the  council  for  said  Bennett  filed  a 
plea  of  executive  pardon  since  the  affirmance  of  the  judgment 
by  this  court,  and  which  said  plea  verified  by  the  said  executive 
pardon,  now  here  produced,  being  seen  and  folly  understood, 
and  the  court  being  satisfied  of  the  truth  thereof,  order  and  di- 
rect that  the  same  be  sustained.  It  is,  therefore,  considered 
by  the  court,  that  the  said  Harrison  Bennett  be  dischai^edfrom 
the  judgment  of  the  court  heretofore  rendered,  so  far  as  his  con- 
finement in  the  J£ul  and  penitentiary  house  for  three  years  is 
ordered,  upon  condition,  that  he  pay,  or  secure  to  be  paid^  the 
costs  of  this  prosecution. 
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ly  Fraad  or  waot  of  consideration  is  no  defence  for  either  the  maker  or  accommoda- 
tion endorser  of  a  promissory  note  as  against  a  bona  fide  holder  for  value,  to  whose 
posMssion  it  eame  before  maturity,  in  the  due  course  of  trade,  without  notice;  wberd 
however  a  note  was  purchased  ander-such  circumstances,  at  a  discount,  it  will  be 
held  to  have  been  negotiated  in  the  way  of  trade,  only  to  the  amount  advanced  by 
the  purchaser. 

2.  The  purchase  of  a  note  at  a  discount  beyond  legal  rate,  does  not  constitute  the 
transaction  usurious.  To  make  it  usuiious,  the  note  must  have  been  made  to  raise 
iDorey  by  sale. 

jpl  B.  Foggy  for  complainants. 

Carhpbelly  A.  ^  E,  H.  Emng,  for  defendants. 

McKiNNEYy  delivered  the  opinion  of  the  court. 


The  facts  in  this  case,  material  to  be  noticed,  are  as  follows : 
On  the  2dth  day  of  July,  1841,  George  S.  Smith  contracted 
with  James  S.  Holman,  for  the  purchase  of  certain  lands  in 
Texas.  To  secure  the  purchase  money,  in  part,  four  promis- 
sory notes  were  executed  by  Smith;  three  of  which  were, 
each,  for  the  sum  of  $506  87,  the  fourth  was  for  $612  50,  and 
all  were  due  twelve  months  after  date.  Said  notes  were 
made  payable  to  N.  Hobson,  and  were  by  him  endorsed  for 
the  accommodation  of  the  maker  without  consideration.  Two 
of  said  notes  were  afterwards  purchased  by  the  defendant 
Childress,  from  a  note  and  bill-broker  in  Nashville,  and  another 
of  said  notes  was,  in  like  manner,  purchased  by  the  defen- 
dant Bedford;  and  the  remaining  note  was  purchased  by  the 
defendant  McGavock.  Said  notes  were  purchased  by  the  de- 
fendants, severally,  before  due,  for  value,  and  without  notice  ( 
of  want  of  consideration,  or  other  equitable  defence  against 
them,  but  at  a  discount  beyond  the  legal  rate  of  interest, 
perhaps  fifteen  to  twenty  per  cent. 
12— Vol.  viu. 
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George  S.  Smith,  the  maker  of  said  notes,  died  in  Jannaiy, 

1842,  and  his  estate  being  insolvent,  a  bill  was  filed  by  James 
S.  Holeman,  for  himself  and  the  other  creditors  of  the  estate, 
against  the  executor,  cmd  also  against  the  heirs  and  devisees 
of  said  George  S.  Smith,  to  compel  a  pro  rata  distribntion  of 
the  assets  among  the  creditors.     And  at  the  October  term, 

1843,  of  the  chancery  comt  at  Franklin,  distribution  was  or*' 
dered  by  the  chancellor  to  be  made  accordingly  among  such 
of  the  creditors  whose  claims  had  been  allowed,  but  upon  the 
condition  that  bonds  should  be  given  to  refund,  in  the  event 
it  should  be  thereafter  so  decreed.  In  pursuance  of  this  Gt- 
der,  the  defendant  Childress  received  upon  his  two, notes, 
above  mentioned,  $216  32,  defendant  McGavock  received 
upon  his  note  $108  H^,  and  the  defendant  Bedford  the  like  sum 
of  $108  16,  as  their  respective  pro  rata  dividends  of  the 
estate  of  said  Smith.  While  this  suit  was  pending,  another 
bill  was  in  progress  in  the  same  court,  brought  by  said  N. 
Hobson,  and  the  other  heirs  and  devisees  of  George  S.  Smith's 
estate,  seeking  to  have  the  contract  with  Holeman,  for  the 
purchase  of  said  lands,  rescinded  upon  the  grounds  of  fraud, 
and  want  of  title  in  Holeman,  and  also,  asking  to  have  the 
four  notes  purchased  by  the  defendants,  Childress,  McGavock 
and  Bedford,  surrendered  up  to  be  cancelled,  because  the 
same  was  without  consideration  and  had  been  purchased  with 
knowledge  of  the  facts. 

These  two  causes  were  consolidated,  and  came  on  to  be 
heard  at  the  April  term,  1844,  when 'a  final  decree  was  made 
rescinding  the  contract  with  Holeman  for  the  purchase  of  the 
Texas  lands ;  and,  among  other  things,  directing  that  the  de- 
fendants Childress,  McGavock  and  Bedford,  should  severally 
surrender  the  foregoing  notes,  held  by  them  respectively;  and 
that  said  notes,  with  endorsements  of  Hobson  thereon,  should 
be  cancelled ;  and  that  the  amounts  respectively  received  by 
said  defendants  under  the  order  of  the  chancellor,  in  the  first 
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named  case,  should  be  refunded  to  the  estate.  Prom  which 
decree  the  defendants,  Childress,  McGavock  and  Bedford,  pro* 
secnted  an  appeal  to  this  court. 

We  think  the  decree  of  the  chancellor  is  manifestly  errth* 
neous.  In  general,  ^ud  or  want  of  consideration,  is  no  de- 
fence^ either  to  the  maker  or  accommodation  endorser  of  a 
promissory  note,  as  against  a  &07ia^yZ(2&  holder,  for  value,  to 
whose  possession  it  may  have  come,  before  maturity,  in  the 
due  course  of  trade,  without  notice.  This  general  principle 
Ib  subject,  however,  to  some  qualification,  a^  in  the  case  of 
Petty  vs.  Hannum^  2  Humph.  102.  In  that  case  Petty  purchased 
a  tract  of  land  from  Nelson,  and  executed  his  note,  imder  seal^ 
for  $600,  to  secure  the  purchase  money.  Nelson  sold  the  note, 
before  maturity,  to  Hannum  &  Drane  at  a  discount  of  thirty- 
three  and  a  third  per  cent.  Nelson  had  no  title  to  the  land, 
and  Petty  being  ejected,  brought  his  bill  in  chancery  to  ei\join 
the  collection  of  said  note ;  and  it  was  held  by  this  court,  that 
the  defendants  were  not  entitled  to  recover  the  whole  amount 
of  the  note,  but  only  the  sum  actually  paid  therefor,  with  in- 
terest; that  there,  was  a  negotiation  of  the  note  in  the  course 
of  trade,  only  to  that  cunount;  and  on  this  principle  alone 
could  the  holder  be  protected  against  the  prior  equity  existing 
between  the  original  parties.  Upon  this  principle  the  defend- 
ants,  in  the  case  before  us,  would  clearly  have  been  entitled  to 
recover  the  amount  paid  by  them,  respectively,  for  the  four 
notes  in  controversy,  vrith  interest  from  the  time*  of  purchase, 
as  weD  agcdnst  the  accommodation  endorser,  as  against  the 
maker. 

But  it  is  assumed,  that  the  purchase  of  the  notes  at  a  dis- 
count beyond  the  legal  rate  of  interest,  was  a  usurious  con- 
tract. We  think  not;  In  the  case  of  Ma^  vs.  CanqMl,  7 
Humph.  450,  the  distinction  is  properly  taken  between  a  note 
or  bill,  in  its  inception,  a  real  transaction ;  and  a  note  or  bill 
made  for  the  purpose  of  raising  money  by  sale  in  market.     A 
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tranafer  by  endorsement  of  the  former,  though  beyond  the  legal 
rate  of  interest,  will  be  regarded  as  a  sale  of  the  note,  and  a 
valid  and  legal  transaction ;  but  the  endorsement  of  the  latter, 
being  only  a  nominal  negotiation,  will  be  held  a  usurious  con- 
tract, if  transferred  at  more  than  the  lawful  rate  of  interest. 

yfe  are  of  opinion,  therefore,  that  the  purchase  of  said  notes 
by  the  defendants  was  lawful  and  valid;  and  that,  as  borui 
fide  creditors  of  the  estate  of  George  S.  Smith,  they  were  en- 
titled to  receive  their /tto  raia  dividends  upon  said  notes;  and 
I  whatever  the  amounts  thus  received  may  fall  short  of  reimburs* 
^  ing  the  sums  paid  for  said  notes,  with  interest  from  the  time  of 
V  purehase,  the  endorser,  N.  Hobson,  will  be  liable  to  them  for. 
The  decree  of  the  chancellor  will  be  reversed  with  costs. 


PfiiraiNGTON  m,  McWhirter. 

Whan  \ri  decree  in  ehanoary  a  chote  in  action  was  assigned  to  a  distributee,  who 
was  a  /mm  «o«tfW,  if  the  legal  title  to  such  chose  in  action  was  vested  in  the  dis^ 
tributee,  an  action  therefor,  should  be  in  the  name  of  the  femt  covert  and  her 
husband;  if  only  an  equity,  then  in  the  name  of  the  personal  representatives  of  the 
deceased  for  the  use  and  benefit  of  such  distribntee  and  her  husband. 

This  case  was  tried  by  judge  Scott,  smd  a  jury  of  Law- 
rence county,  in  the  circuit  court  of  Lawrence,  and  a  verdict 
and  judgment  rendered  for  the  plaintiff.  The  defendant  ap- 
pealed. 

A,  Wrightj  for  plaintiff  in  error. 

W.  P.  Howies,  for  defendant  in  error. 

McKmNET,  J.  delivered  the  opinion  of  the  court. 

This  Bait  was  commenced  by  warrant  before  a  justice  of  the 
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peace;  the  account  sued  for  was  due  to  Isaac  Penuiiigtoai  de- 
ceased, in  his  life  tune,  and  constituted  part  of  the  assets 
which  came  to  the  hands  of  his  personal  representatives-^who 
ivere  Elizabeth  Pennington,  the  plaintiff,  and  John  N.  Penning* 
ton.  Isaac  Pennington  died  in  August  1838. 

Sometime  thereafter  a  petition  was  presented  by  the  person* 
al  representatives  and  all  others  interested  in  the  estate,  to 
the  chancery  court  at  Lawrenceburg,  for  a  partition  and  dis- 
tribution of  the  property,  real  and  personal,  belongihg  to  said 
estate,  among  those  entitled  thereto.  In  pursuance  of  the  pe- 
tition, commissioners  were  appointed,  who  were  empowered, 
among  other  things,  to  value  and  make  division  of  the  per- 
sonal property  and  assets  of  every  description  in  equal  por- 
.tions  between  the  several  persons  entitled  to  the  same.  The 
commissioners  made  distribution  accordingly,  and  a  formal  de- 
cree was  thereupon  made  by  the  chancellor,  vesting  each  one 
with  the  absolute  property  and  title  to  the  portion  thus  allot- 
ted to  him,  and  divesting  the  interest  of  the  others  thereto. 
This  proceeding  was  several  months  prior  to  the  commence- 
ment of  this  suit.  On  the  foregoing  division  of  the  debts, 
choses  in  action  and  other  personal  effects,  the  account  on 
which  this  is  founded  was  assigned  to,  and  the  interest  vested 
in  Joseph  Voss  (for  whose  use  this  suit  is  brought)  and  his 
wife,  who  was  a  daughter  of  said  Isaac  Pennington. 

'  The  question  is,  upon  the  foregoing  facts,  can  this  suit  be 
maintained?  We  think  not.  If  the  proceeding  and  decree  in 
chancery  had  the  legal  effect  of  vesting  the  interest  in  the 
debt  sued  for  in  Voss  and.  wife,  as  we  incline  to  think,  then 
the  Boit  could  only  be  maintained  in  their  names  for  its  re- 
covery. But,  if  the  decree  had  not  this  effect,  then,  the  legal 
interest  renoiained  in  the  personal  representatives  of  Isaac 
Penningtoui  and  the  suit  should  have  been  brought  by  them 
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jointly,  in  their  representative  character,  for  the  use  of  the  per- 
sons in  whom  the  equitable  interest  was  vested. 

Elizabeth  Pennington,  in  her  individual  capacity,  had  no  in- 
terest whatever  in  the  debt;  and,  therefore  could  not  sue  for 
its  recovery.  And;  having  no  interest  in  the  debt,  the  pro- 
mise said  to  have  been  made  by  the  defendant,  to  pay  her  in- 
dividually, if  available  for  other  reasons,  would  be  inoperative 
and  void  for  want  of  consideration. 

The  judgment  of  the  circuit  court  must  be  reversed,  and 
the  case  remanded. 


Baldwin  &  Campbell  vs.  Merrill. 

■ 

1 .  An  auorney  bat  no  right  to  raceivo  any  thing  but  money  in  satisfaction  of  a  judg- 
ment on  a  claim  in  his  hands  for  collection,  and  any  transfer  of  a  judgment  by  bim 
would  be  void ;  where-  ho  received  a  note  from  the  execution  debtor  under  an  agree- 
ment that  the  debtor  might  run  the  execution  against  his  co^efendant,  the  recep- 
tioa  of  the  money  on  such  note  from  the  hands  of  the  attorney,  is  a  satisfaction  of 
the  judgment  and  the  agreement  as  to  the  execution  void. 

2.  When  a  delSsndant  is  entitled  to  have  an  execution  against  himself  qmuhed,  he  has 
alflo  the  right  to  have  a  garnishment  based  upon  such  execution  also  quashed. 

3.  The  limitation  of  time  upon  the  right  to  have  a  judgment  reinvestigated  by  writ  of 
certiorari  has  no  application  to  a  petition  for  a  tupenedeas  with  a  view  to  have 
an  execution  superseded  and  quashed  where  tlie  judgment  has  been  discharged. 

Baldwin  &  Campbell  recovered  a  judgment  against  Mer- 
rill &  Clark,  partners,  in  the  circuit  court  of  Lincoln  county 
for  the  sum  of  $198  64.  This  judgment  was  entered  on  the 
8th  day  of  February,  1 839.  .  Clark  &  Merrill  dissolved  partner- 
ship, and  Merrill  bound  himself  to  pay  the  debts  of  the  concern 
and  this  debt  amongst  others,  for  which  execution  was  issued 
by  the  attorney  of  plaintiffs  on  the  31st  July,  1839,  and  was 
levied  on  the  property  of  Clark.  By  agreement  between  the 
attorney  (White)  and  Clark,  Clark  gave  his  note  for  the  amount 
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0[  the  judgment  with  a  surety  for  the  payment  thereof,  Clark 
deBJgning  to  enforce  the  judgment  against  Me^iU  for  hiB 
o^wn  benefit.  White  agreed  that  he  might  do  so,  and  no  sat* 
u&ction  of  the  judgment  was  entered,  but  no  assignment  of 
the  judgment  was  made  by  White  to  Clark.  Clark  afterwards 
transferred  the  judgment  to  H.  &  B.  Douglass.  An  execu- 
tion was  issued  on  the  25th  day  of  October,  1843,  and  no 
property  of  Merrill  being  found,  March  was  gamisheed.  He 
was  commanded  to  appear  at  the  February  term  of  the  circuit 
court  for  Lincoln  county  in  1844.  He  failed  to  appear,  and  a 
judgment  nisi  was  entered  against  him  and  a  sci.  fa.  ordered. 
The  sci.  fa.  was  issued  on  the  28th  March,  1844,  retmnable  to 
the  June  term,  1844.  It  was  renewed,  and  March  failed  to  ap* 
pear  and  a  final  judgment  was  rendered  against  him  on  the 
11th  June,  1844.  On  the  9th  day  of  July  a  ^.  fa.  was  sued 
out  and  on  the  13th  of  August  levied  on  a  negro  nian.  The 
sale  of  this  slave  was  enjoined  on  the  30th  September  lr844, 
and  the  suit  in  chancery  finally  disposed  of  in  December  1845. 

On  the  7th  day  of  May,  1846,  Merrill  filed  his  petition  in 
the  circuit  court  of  Lincoln  county,  in  which  he  stated  the 
above  facts^and  prayed  that  said  execution  might  be  superseded 
and  quashed,  and  satisfaction  of  said  judgment  be  entered 
on  the  ground  that  it  heul  been  previously  paid  and  discharged. 
A  motion  to  dismiss  the  petition  was  made  at  the  first  term, 
and  overruled,  and  the  cause  stood  over  for  further  proceed- 
ings in  the  premises. 

The  4M6  come  on  for  trial  at  the  June  term,  1847,  when  the 
matter  was  submitted  to  a  jury  under  the  direction  of  Judge 
Marchbanks.     He  charged  them  as  follows: 

^*If  Baldwin  &  Campbell  put  a  claim  in  the  hands  of  White 
to  collect  as  an  attorney,  the  doing  of  that  act  for  such  a  pur- 
pose would  constitute  White  their  agent  to  collect  the  debt. 
If  he  obtained  a  judgment  upon  the  claim  it  was  competent  for 
him  to  sue  out  an  execution,  collect  and  receive  the  money. 
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If  White  kftd  no  otber  atjency  tiuii  die  mmple  ftct  that  the 
claim  was  put  into  his  hands  to  collect,  such  authority  wodU 
not  authorize  him  to  receive  the  note  of  Glark  with  seemity  in 
payment,  yet  if  he  took  the  note  of  Clark  in  payment  and  the 
note  was  afterwards  paid  to  the  plaintiffs,  or  their  agent,  such 
a  payment  wonld  be  a  satisfaction  of  the  judgment  and  exe* 
ontion.  If  Clark  &  Merrill  were  partners,  and  as  such  owed 
a  debt  to  the  plaintiffs,  and  afterwards  the  partnership  was  dis- 
solved and  by  the  terms  of  the  dissolution,  MerriU  was  to  pay 
the  d^bts  of  the  firm,  under  such  a  state  of  facts  as  these,  it 
wonld  have  been  competent  for  Clark,  after  the  plaintiffs  ob- 
tained their  judgment  against  him  and  Merrill,  by  contract 
with  the  plaintiffs  to  have  paid  it  off  with  a  stipulation  that 
he  might  have  the  control  of  the  execution  and  to  enforce  it 
against  Merrill.  It  would  have  been  competent  for  Baldwin 
&  Ccunpbell  to  have  made  such  a  contract  as  this  with  Clark; 
so  if  White  had  been  authorized  by  them  to  make  such  a  con- 
tract or  had  a  general  agency  from  them,  then  it  would 
have  been  competent  for  him  to  have^made  such  a  contract  for 
them  with  Clark,  and  if  made,  and  the  amount  of  the  execu- 
tion was  paid  by  Clark,  then  under  the  contract,  the  judgment 
and  execution  wonld  not  have  been  satisfied,  and  it  would  be 
competent  for  Claric  to  enforce  the  coUection  from  Merrill.  If 
White  hlui  no  other  authority  from  Baldwin  &  Campbell  con- 
cerning the  matter  further  than  the  simple  fact  that  they  put 
the  claim  in  his  hands  to  collect,  such  authority  as  this  would 
be  special  and  would  not  make  White  their  general  aj^t;  and 
if  he  had  no  other  authority  than  this  he  would  not  be  author- 
ized by  it  to  make  a  special  contract  with  Clark  for  the  plain- 
tiffs, authorizing  him  after  the  payment  of  the  execution  to  en- 
force it  against  Merrill." 

The  jury  rendered  a  verdict  in  favor  of  the  defendant,  and 
the  court  thereupon  ordorrd  that  **thc  execution  be  quashed  and 
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tlmt  ikfendttDt  be  perpetually  e^joinad  from  prooeedbiffon  said 
jndgmeaf 

the  plaintifib  appealed. 


F.  B.  Foggy  for  defendant. 

The  writs  of  certiorari  and  supersedeas  are  resorted  to  in  ^ 
ease  like  this,  instead  of  a  writ  of  audUa  querda.  Peck,  362. 
3  Yerger,  297.    4  do.,  186. 

For  authority  to  order  a  stay  of  execution  until  a  subse- 
quent tenn,  or  the  further  order  of  the  court,  reference  is  ouule 
to  Smith  vs.  Page,  15th  Johnson,  395.  ^th  Johnson,  4. 

The  sheriff's,  return  upon  the  ezeflRon  issued  31st  July, 
1839,  shows  a  levy  upon  the  property  of  Clark.  White  proves 
this  property  sufficient  to  pay  the  debts,  the  judgment  is  theror 
fore  satisfied.  3  Yerger,  397,  and  other  cases.  As  the  judg- 
ment was  satidfied  by  the  levy,  Merrill  insists,  it  could  not» 
as  to  him,  be  set  on  foot  by  the  return  of  the  property  levied 
upon,  any  more  than  by  a  return  of  money  paid  in  discharge 
of  the  judgment.  If  there  be  judgment  against  principal  and 
surety,  the  latter  may  pay  off  the  judgment,  and  by  contract 
with  the  creditor,  enforce  payment  by  issuing '  execution. 
Such  contract  must  be  made  before  the  time  at  which  the 
judgment  is  satisfied,  not  afterwards.  This  is  not  a  case  of 
principal  and  surety:  Clark  and  Merrill  are  both  principals. 
It  may  be  contended,  that  although  originally,  both  Clark  and 
Merrill  were  principals,  yet  by  subsequent  contract  Merrill  wsis 
to  pay  this  debt,  it  is  substantially  a  case  of  principal  and 
surety.  Be  this  as  it  may,  the  proof  shows  that  Clark  has 
paid  the  judgment  in  money.  The  note  taken  by  White  was 
no  payment,  but  the  note  was  collected  by  White,  who  ^aid 
the  proceeds  to,  and  took  up  his  receipt  from  Martin,  who  had 
given  White  the  claim  for  collection. 

There  is  no  proof  that  Baldwin  and  CampbeU  agreed  that 
the  judgment  might  be  held  on  foot,  and  its  collection  enforc- 
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ed  in  their  names,  by  Clark  against  Merrill.  Wbite,  their  at- 
torney, had  no  authority  to  make  such  contract.  1  Bacon,  480, 
letter  D.  10  Johnson,  220.  7  Cowen,  789.  6  Hnmphreys, 
62.  Case  of  Hall  against  Bell  et  ah,  last  term  of  this  court. 
A  sale  upon  execution  upon  a  satisfied  judgment  is  void,  if 
the  purchaser  knew  that  the  judgment  was  satisfied.  M erritt 
against  Bowen,  8th  Coweii,  13. 

The  conrt  wiU  grant  summary  relief  in  a  case  like  this,  upon 
motion;  this  practice  has  become  universal,  so  as  to  render 
useless  the  writ  of  audita  querda.  The  court  will  order  a  per- 
petnal  stay  of  execu^Mn,  or  that  satisfaction  be  entered  upon 
the  record.  13  Common  Law  Library.  Bingham  on  Execu- 
tions, 264,  and  note  3.  6  WendeU,  562.  4  Johnson,  188.  7 
Johnson,  426.  6  Humphreys,  210.  If  Clark  has  satisfied 
this  judgment,  he  has  his  remedy  by  suit  against  Merrill,  who 
can  then  set  up  any  defence  he  may  have  to  the  action. 

The  application  for  redress  and  the  stay  of  execution  upon 
both  judgments,  comes  properly  from  Merrill.  He  alone  is 
aggrieved.  The  person  gamisheed  has  no  interest  in  the 
matter.  He  cannot,  or  may  not  know  that  the  judgment  was 
satisfied,  or  what  defences  the  defendant  in  the  execution 
could  make.  The  garnishee  will  be  protected  in  making  pay- 
ments upon  the  judgment  against  him.  It  is  the  business  of 
the  defendant  in  the  execution  to  stay  the  proceedings,  if  the 
judgment  is  satisfied.  The  proceeding  by  garnishment  is  no 
new  or  original  proceediog,  .but  is  merely  incidental  process, 
to'bbtain  satisfaction  of  the  judgment.  The  funds  of  the  de- 
fendant in  the  execution  are  impounded,  seised,  stopped  and 
levied  upon  by  this  proceeding  in  the  hands  of  }he  garnishee, 
and  then  as  in  the  case  in  3d  Yerger,  before  cited,  and  others, 
where'property  sufficient  has  been  levied  upon,  or  an  execu- 
tion has  been  paid  ofi*,  and  another  is  issued  and  levied,  the 
last  will  be  superseded  and  quashed.    The  defendant  in  the 
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origmal  execution,  only  can  makerfflfebpplieation  whether  his 
property  is  levied  upon,  or  his  gfl|||Pbe  siunmoned;  he  be- 
ing  alone  interested,  as  the  garnishee  cannot  set  up  such  de- 
fences; but  if  he  could,  the  defendant  also  can  do  so. 

R.  J.  MsigSy  for  the  plaintiffs. 

1.  The  motion  to  dismiss  the  c^r^iorart  and  discharge  the 
supersedeas  ought  to  have  been  sustained. 

On  the  7th  of  May,  1846,  Merrill  obtained  the  supersedeas 
of  the  execution  of  the  25th  October,  1843,  more  than  two 
years  and  six  months  after  its  issuance,  proceedings  being  in 
progress  all  the  time  to  make  the  money.  See,  Digest,  281. 
4  Hum.  100-102.  Dig.  279^5.  Memll  could  have  availed 
himself  of  the  matters  of  defence  now  alleged  to  supersede  ' 
the  execution  ^against  March,  at  the  time  of  the  issuance  of 
the  execution  against  himself  on  'the  25th  of  October,  1844. 
His  omission  to  do  so,  precludes  the  defence  against  the  pres-  dR 

ent  execution.  It  being  a  general  rule,  that  if  a  parly  do  not 
avail  himself  of  the  opportunily  of  pleading  matter  in  bar, 
muck  more,  in  abatement  of  an  original  action  or  writ,  hecan- 
not  aftrarwatds  plead  it,  either  in  another  action  founded  on 
the  first,  or  on  a  scire  facias,    1  3aund.  219c. 

2.  The  first  part  of  the  judge's  charge  to  the  jury  is  perfect- 
ly correct,  in  which  he  states  that  Clark  could,  in  his  individual 
capacity,  take  an  assignment  of  the  judgment  against  his 
firm,  there  being  a  covenant  with  his  partner,  that  the  partner 
should  pay  that  judgment.  Story,  Part.  sec.  407, 408.  Harde- 
man vs.  Surge,  10  Yeig.  202,  a  case  which  shows  that  the  pay- 
ment of  mopey  on  an  execution  is  either  a  satisfaction  of  it, 
or  a  purchase  of  the  debt,  according  to  the  intent  of  the  par- 
ties. A  stranger  may  purchase  a  judgment,  and  a  partner  in 
his  individual  capacity  is  as  distinct  from  the  firm,  as  a  stran- 
ger is.  4 
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3.  But  the  judge  co^jHuided  himself  and  the  juiy,  in  the 
latter  part  of  his  chajjHp  which  he  entered  into  an  abstract 
diaqoisition  on  the  sul^ject  of  agency.  He  told  the  jury,  that 
an  attorney  at  law,  when  entraeted  with  the  collection  of  a 
debt,  is  not,  as  such,  authorized  to  assign  the  judgment  for  the 
d^bt,  so  as  to  bind  his  clients.  True,  abstractly;  but  in  thb 
case,  the  client  ratified  what  the  attorney  did,  by  acquiescing 
in  what  he  did,  and  by  receiving  the  money  obtained  by  White 
for  the  assignment  of  the  execution. 

Moreover — ^White  did  not  exactly  assign  the  execution,  bat 
engaged,  that  his  clients  would  run  the  execution  against  the 
firm,  and  enforce  satisfaction  from  them,  in  consideration  that 
Clark  would  advance  the  money. 

This  was  lawful,  and  equitable,  since  Merrill  admits  that  be 
had  all  the  firm  efifects  in  his  hands,  under  a  covenant  to  pay 
the  debts. 

MoKiNNBT,  J.  delivered  the  opinion  of  the  court 


On  the  8th  day  of  February,  1839,  the  plaintiffii  reooVeied 
judgment  against  the  defendant  and  John  W.  Glaik,  as  part- 
ers  for  $198  64.  Upon  this  judgment,  execution  issued  on 
tlie  Slst  July  1880,  and  was  levied  on  the  property  g[  Clark. 
B«fi>re  sale,  Clark,  agreed  with  J.  B.  White,  the  attorney  of 
plaintiffiBy  to  execute  his  note  with  security  for  the  amount  of 
said  judgment;  and  a  note  with  security  fi>r  the  amount  of 
said  judgment  was  accordingly  executed,  which  was  ac- 
cepted b]r  White*  Claric  requested,  that  satisfaction  of  the 
judgment  should  not  be  entered,  in  order  to  enable  him  to 
collect  the  money  from  Merrill,  the  defendant,  who  was  bound 
to  pay  the  same. 

White  agreed  not  to  enter  satisfaction,  and  that  Clark  mig^ 
enforce  payment  thereof  from  the  defendant  if  he  could,  but, 
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there  is  so  evidence,  that  he  maile  any  assignment  of  the 
judgement  to  Clark. 

The  note  of  Clark  was  collected  by  White,  and  paid  over  to 
the  plaintiffs  in  satisfaction  of  their  judgment.  Claik  after- 
"wards  transfered  said  judgment  to  H.  &.  6.  Douglass,  and 
execution  issued  thereon  on  the  25th  October,  1843,  on  which 
John  March,  who  was  indebted  to  -Merrill,  was  gamisheed, 
and,  on  the  11th  day  of  June,  1844,  a  final  judgment  was 
rendered  against  said  March,  in  favor  of  the  plaintiff  for 
$261  81.  Upon  this  judgment,  execution  issued,  and  was 
levied  on  the  properly  of  March.  The  defendant  filed  this 
petition  to  have  said  execution  superseded,  and  also,  the  for- 

» 

mer  execution  issued  on  the  25th  October,  1843.  An  issue 
of  fact,  was  submitted  to  a  jury  in  the  circuit  court,  who 
found  the  judgment  satisfied,  and  a  new  trial  being  refused, 
the  plaintiffs  appealed  in  error  to  this  court. 

We  think,  there  is  no  error  in  this  record.  It  is  true,  that 
White,  as  the  attorney  of  the  plaintiffs,  has  no  authority,  as 
such,  to  receive  a  note  from  Clark,  or  any  thing  but  money,  in 
satisfiietion  of  the  judgment,  still,  the  note  having  been  col- 
lected, and  the  money  paid  over  to  the  plaintiffs,  withont  ob* 
jection  on  their  part,  this  amounted  to  a  satisfaetion  aad  ex^ 
trngoishment  of  the  judgment,  and  no  execution  eould  after- 
wards issue  thereon.  White,  as  the  attorney  of  the  plaia* 
ttfb,  had  no  authority  to  transfer  the  judgment  or  to  agree 
thsft  exeentioii  might  issoe  thereon,  for  the  benefit  of  said 
Glarii,  unless  empowered  by  them  to  do  so.  And,  the  fnete 
faet  of  their  receiving  the  money  could  not  be  regarded  as  an 
approval  or  ratification  of  the  act  of  White  in  transferring  tiie 
judgment. 

We  are  also  of  opinion,  that  the  defendant,  may  properly 
apply  to  have  the  execution  against  the  garnishee  superseded, 
and  quashed.  He  is  the  only  person  to  be  iiviured;  the  gajv 
nishee  has  no  interest  in  the  matter,  as  the  judgment  would 
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be  a  fiofficient  protection  for  him,  nor  will  the  omisMn  of  the 
defendant  to  have  the  execution  issued  against  himself,  on 
the  25th  of  October  1845,  superseded,  preclude  him  from  now 
making  his  defence  against  the  execution  issued  on  the  judg- 
ment rendered  against  the  garnishee:  neither  is  the  defendant 
to  be  defeated  of  his  remedy  by  the  delay  in  this  case.  The 
principle  applicable  to  the  writ  of  certiorari^  when  sought  to 
be  used  as  a  substitute  for  an  appeal,  has  no  application, 
when  it  is  substituted  for  the  writ  of  audita  querda^  a  remedy 
obsolete  in  this  state. 
The  judgment  of  the  circuit  court  will  be  affirmed. 


Browk  vs.  McLaughlia; 

No  jud^ent  by  motion  can  be  rendered  on  a  bond  for  an  appeml  which  docf  not  state 

in  favor  of  whom  the  judgment  was  rendered. 

McLaughlin  recovered  three  judgments  before  Urban  Harris, 
a  justice  of  the  peace  for  Humphreys  county,  against  Holmes. 
Holmes  appealed  to  the  circuit  court,  and  gave  bonds  for  the 
appeal  with  James  Brown  sis  a  surety:  these  bonds  are  as  fol- 
lows:— ^''We  bind  ourselves  to  James  McLaughlin  in  the  sum 
of,  two  hundred  and  fifty  doUars  to  be  paid  if  James  M. 
Holmes,  who  has  this  day  taken  an  appeal  from  a  judgment 
of  Urban  Harris,  a  justice  of  the  peace,  for  the  sum  of  one 
hundred  and  ten  dollars  against  him  to  the  next  term  of  the 
circuit  court  for  Humphreys  county,  shall  prosecute  said  ap- 
peal with  effect  or  in  case  of  failure  shall  comply  with  the 
judgment  of  the  court,"  &c.  In  the  circuit  court  a  joint 
judgment  was  rendered  by  a  jury  under  the  direction  of  Judge 
Martin,  for  the  plaintiff  against  the  defendants  Holmes  and 
Brown. 
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The  case  was  brought  to  the  supreme  court  by  Brown,  by 
writ  of  error. 

ABen  and  Pavatt,  for  the  plaintiff  in  error. 

John  Marshall^  for  defendant  in  error. 

TumLEY  J.  delivered  the  opinion  of  the  court.    > 

There  was  judgment  rendered  in  the  circuit  court  of  Hum- 
phreys, in  favor  of  the  defendant  against  the  plaintiff  in  error, 
as  security  for  an  appeal  in  three  cases,  from  a  justice  of  the 
peace,  which  is  sought  to  be  reversed,  because  the  appeal 
bonds,  are  so  defective,  as  not  to  have  warranted  such  judg- 
ment on  them. 

We  think,  the  bonds  are  fatally  defective  as  appeal  bonds, 
upon  which  no  judgments  could  be  rendered,  on  motion. 

The  defect  in  the  bonds,  is,  that  it  does  not  appear  from 
them  that  the  judgments  appealed  from  were  .  rendered  in 
favor  of  James  McLaughlin,  the  defendant  in  error;  he  there- 
fore had  no  right  to  a  judgment  against  the  security  Brown. 

The  judgment  of  the  circuit  court,  will  therefore  be  re- 
versed and  arrested. 
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1.  It  if  a  well  Mtablisbed  principle  of  equity  that  an  executor  or  admtiiittifttor  will  not 
be  permitted  under  any  circumstaoces  to  derive  a  perMnal  benefit  from  the  manner 
in  which  he  manages  the  asseti  of  an  estate. 

2.  An  administrator  may  sell  the  goods  of  the  deceased  at  private  tale  and  will  in  gen- 
eral incur  no  liability  beyond  accounting  for  their  valae,  and  may  repardiase  them; 
but  a  court  of  chancery  will  not  sanction  such  a  transection  unlef  s  it  be  free  from  all 
imputation  of  fraud. 

TMb  biU  was  filed  by  the  distributees  of  Johnson,  deceased, 
ag^ainst  Kay,  the  administrator,  in  the  chancery  court  at  Frank- 
Un.  '  It  was  heard  by  Chancellor  Cahal,  on  bill,  answer,  repli- 
cation and  proof.  The  chancellor  decreed  an  account  and 
both  parties  appealed. 

Vfasimgkm^  ioft  complainants. 

F.  B,  Fi^  and  Heigs^  for  defendant. 

■  • 
McKiNNEY,  J.  delivered  the  opinion  of  the  court. 

Tlie  complainants  are  the  distributees  and  widow  of  Joseph 
H.  Johnson,  deceased,  who  died  in  March,  1837,  and  of  whose 
estate  the  defendant  R.  S.  Kay  was  appointed  administrator. 
This  bill  is  brought  for  an  account,  against  the  administrator 
and  his  sureties  in  the  administration  bond.  An  account  was 
taken  in  the  chancery  court,  to  which  exceptions  were  filed 
by  both  parties.  The  exceptions  were  disallowed  by  the 
chancellor,  and  a  decree  pronounced  for  the  balance  reported 
due  fi*om  the  administrator,  and  an  appeal  was  prosecuted  to 
this  court  by  both  parties. 

The  only  question,  material  to  be  considered,  arises  up- 
on the  exception  taken  on  behalf  of  the  defendants  to  the 
repcNrt  which  charges  the  administrator  with  the  sum  of 
twenty-five  hundred  doUars,  as  profits  alleged  to  have  been 
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realised  by  him,  from  a  sale  of  a  portion  of  the  assets  of  the 
estate.  # 

It  appears,  that  Joseph  H.  Johnson,  for  some  years  prior 
to  his  death,  was  a  dealer  in  shoes,  in  the  city  of  Nashville. 
That  the  value  of  stock  on  hand,  which  came  to  the  hands  of 
the  aidministrator  amounted  to  upwards  of  fifteen  thousand 
dollars,  at  eastern  prices,  and,  consisted  in  part  of  a  new 
supply,  purchased  by  Johnson  recently  before  his  death, 
amounting  to  eight  or  nine  thousand  dollars,  at  invoice  cost. 
It  further  appears,  that  Kay  continued  to  dispose  of  the  goods, 
by  retail,  from  the  date  of  his  administration,  which  was  in 
August,  1837,  until  the  6th  of  October  following — when  he 
sold  out  the  remaining  stock  to  William  J.  £arthman,  a  clerk 
in  the  establishment  at  private  sale,  for  $11,509  90.  The 
goods  were  sold  to  Earthman,  a  young  man  of  limited  means 
at  invoice  cost — ^nothing  was  added  for  exchange,  insurance, 

■ 

cost  of  transportation,  and  other  expenses,  incident  to  the  de* 
livery  of  the  goods  at  Nashville,  which  from  tiie  proof, 
amounted,  in  the  last  purchase  to  $1087  30,  and  probably  at 
the  same  rate  on  previous  purchases. 

The  sale  to  Earthman  was  at  six,  twelve,  and  eighteen 
months  credit.  By  the  terms  oi  the  sale,  the  payment  of  die 
money  was  to  be  secured  by  three  notes,  with  G.  Lanier,  as 
surety  to  two  of  them,  and  Thomas  Gruteher  to  the  third. 
Possession  of  the  goods  was  delivered  before  the  execution 
of  the  notes — afterwards  two  of  the  notes  were  executed  ac;* 
cording  to  the  agreement;  the  third,  never  was. 

The  goods  were  not  removed  by  Earthman,  who  continued 
to  occupy  the  house,  in  which  the  business  had  been  previ- 
ously carried  on. 

In  two  or  three  weeks,  after  the  sale  to  Earthman,  Kay  be- 
came  a  secret  partner  with  him  in  the  business,  upon  an 
agreement  to  share  equally  in  the  profits  from  the  beginning, 
13_Vol.  viii.     ' 
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and  to  assume  an  equal  share  of  the  liabilities,  including  the 
payment  of  said  three  ^otes,  given  for  the  stock  of  goods, 
\\rhich  formed  the  capital  of  the  concern.  Some  months  after 
this  'partnership  agreement  was  entered  into,  Kay  sold  out 
his  interest  to  one  Glopton  at  twenty-five  hundred  dol- 
lars profit;  and,  the  question  is,  should  he  be  held  to  account 
to  the  estate  for  this  sum,  as  was  decreed  by  the  chancellor. 
We  think,  he  ought.  , 

An  administrator,  having  the  interest  in  the  goods  of  the 
deceased,  may  alien,  or  dispose  of  them  at  private  sale,  or 
otherwise,  and  in  doing  so,  generally  speaking,  he  will  incur 
no  liability  beyond  accounting  for  their  value.  Such  sale,  if 
bona  fide y  vests  a  good  title  in  the  purchaser,  and,  the  goods 
cannot  be  followed  even  by  creditors  of  the  estate.  In  such 
case,  the  administrator  might,  unquestionably,  at  any  subse- 
quent time,  re-purchase  the  goods,  or,  become  interested  there* 
in  as  a  partner,  or  joint  owner,  and  thereby  divide  profits  to 
himself,  without  liability  to  account  to  the  estate  for  such  pro- 
fit.   But  speculations  of  this  character,  are  open  to  suspicion. 

It  is  a  well  established  principle  of  equity,  that  an  execu- 
tor or  administrator,  will  not  be  permitted  under  any  circum- 
stances, to  derive  a  personal  benefit  from  th^  manner  in  which 
he  transacts  the  business,  or  manages  the  assets  of  the  estate. 
Any  profit  thus  derived,  is  considered  so  much  increase  of  the 
trust  fond  in  his  hands,  and  as  belonging  to  the  estate.  A 
transaction  of  the  character  in  question,  will  not  receive  the 
sanction  of  a  court  of  equity,  unless,  upon  a  scrupulous  ex- 
amination of  all  the  circumstances,  it  shall  be  found freefirom 
the  imputation  of  firaud,  or,  of  being  a  mere  scheme  and  ar- 
tifice to  secure  a  personal  benefit  to  the  administrator,  undw 
pretext  of  a  sale  of  the  assets  to  a  third  person. 

Such  is  not  this  case,  in  our  opinion.  The  goods  were  sold 
privately  to  the  clerk,  or  agent  of  the  administrator,  and,  at  a 
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price  considerably  under  what  they  ought  to  have  command- 
ed, according  to  the  proof.  PoBseBsion  was  parted  with,  to  a 
person  known  to  the  administrator  to  have  but  little  means, 
without  requiring  the  security  stipulated  to  be  given.  No 
satisfiu^tory.  reason  is  shown,  why  the  terms  of  sale,  if  design- 
ed to  be  absolute,  were  not  complied  with.  The  proposition  to 
become  interested  as  a  partner  in  the  purchase  with  Earth- 
man,  was  made  by  the  administrator,  as  he  admits ;  and  was 
to  be  kept  secret.  From  these  facts,  we  IJhink,  it  may  well 
be  inferred,  that  the  sale  to  Earthman  was  not  in  good  faith, 
but,  upon  a  secret  trust,  for  the  benefit  of  the  administrator; 
and,  we  are  therefore,  of  opinion,  that  he  wsis  properly 
charged  with  the  sum  of  twenty-five  hundred  dollars  profit, 
realised  firom  the  sale  to  Clopton.  Holding  the  administrator 
liable  for  this  sum,  we  do  not  think,  he  should  be  made  to  aC'^ 
count  for  the  sum  of  $512  37,  the  difierence  between  the 
value  of  the  goods,  as  stated  in  his  iaventoiy,  and  the  sum 
actually  accounted  for  by  him,  as  the  proceeds  of  the  sales 
thereof. 
The  decree  of  the  chancellor  will  be  aflSbrmed. 


Johnson  vs.  Chadwell. 

To  MC  ftdde  obligationsi  on  the  ground  of  mental  incapacity,  it  is  not  neoesMii^  to 
prove  partial  derangement.  It  is  sufficient  if  there  appears  such  weakness  of  mind 
as  tp  incapacitate  the  party  to  guard  himself  against  imposition  and  undue  influence. 

This  "bill  was  filed  in  the  chancery  court  at  Franklin;  and 
the  following  decree  was  rendered  by  chancellor  Gahal,  at 
the  October  term,  1846,  to  wit:  "This  cause  came  on  to  be 
heard  on  the  —  day  of  October,  1846,  upon  bill,  answer,  repli- 
cation, exhibits  and  proof,  in  presence  of  counsel  for  both 
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sides,  when  it  appeared  to  the  court,  that  on  the  8th  day  of 
B^ebmaI7,  1844,  the  complainant,  W.  W.  Johnson,  executed  to 
the  defendant,  George  Ghadwell,  as  administrator  of  Gideon 
Johnson,  deceased,  his  three  several  notes,  all  dated  the  day 
and  year  aforesaid,  and  signed  by  John  R.  Buford  as  surety, 
and  all  due  on  the  25th  day  of  December,  1845,  one  for  $175, 
one  for  $176,  and  one  $179,  and  defendant  executed  to  com- 
plainant the  receipt,  of  which  a  copy  is  made  an  exhibit  to  the 
bill.  The  court  iis^of  opinion,  and  so  declares,  that  said  notes 
were  obtained  from  said  Johnson  by  circumvention  and  im- 
proper appliances,  at  a  time  when  he  had  not  the  mental  ca* 
pacity  to  resist  the  importunities  of  said  Ghadwell  and  others, 
who  were  endeavoring  to  extort  said  notes  from  him,  and  un- 
der such  circumstances  as  to  render  it  against  conscience  for 
the  defendant  to  enforce  the  collection  of  the  same.  The 
court  is  therefore  of  opinion,  that  said  notes  ought  to  be  de- 
livered up  and  cancelled.  But  because  it  does  not  satisfactori- 
ly appear  to  the  court,  whether  the  said  George  Ghadwell,  as 
administrator  aforesaid,  had  any  cause  of  action  against  said 
Johnson  at  the  time  said  notes  were  executed,  not  then  barred 
by  the  statute  of  limitations,  the  clerk  is  directed  to  ascer- 
tain and  report  these  facts,  and  also  the  amount  and  nature  of 
said  cause  of  action;  and  if  upon  the  coming  in  of  said  report, 
it  shall  appear  that  said  Ghadwell,  as  administrator  of  Gideon 
Johnson,  had  any  cause  of  action  against  said  Johnson,  the 
said  notes  shall  stand  as  security  for  the  same,  and  as  to  the 
balance  they  shall  be  delivered  up  and  cancelled.  The  clerk 
will  make  his  report  in  the  premises  to  the  next  term." 
fVom  this  decree  the  defendant  appealed* 

Marshall  and  Figures,  for  the  complainant. 

A.  4*  E,  H,  Ewifig,  for  the  defendant. 
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McKiHNBYy  J.  delivered  the  opinion  of  the  court. 

On  the  8th  of  February,  1844,  the  complainant,  with  one 
John  R.  Buford  as  his  surety,  executed  to  the  defendant,  in  the 
character  of  administrator  of  the  estate  of  Gideon  Johnson, 
deceased,  three  notes,  under  seal,  for  $530,  in  dischai^  of 
what  was  claimed  to  be  his  indebtedness  to  the  estate  of  said 
Gideon  Johnson,  who  was  the  father  of  the  complainant,  and 
who  died  in  November  1843.    This  bill  is  brought  to  have  said 
notes  surrendered  up  to  be  cancelled.    It  charges  in  substance, 
that  said  notes  were  executed  wholly  without  consideration; 
that  at  the  time  they  were  given,  he  was  not  indebted  to  the 
estate  in  any  amount  whatever ;  but,  on  the  contrary,  the 
estate  was  largely  indebted  to  him.    The  bill  further  charges, 
diat  at  the  time  said  notes  were  executed,  the  complainant 
was  incapable,  by  reason  of  the  diseased  state  of  mind  under 
which  he  then'  labored,  of  transacting  business  of  any  import- 
ance; that  for  some  time  preceding  the  execution  of  said  notes, 
frequent  and  pressing  appeals  were  made  to  him  by  the  dc'* 
fendant  and  his  wife,  who  is  the  sister  of  complainant,  and 
also  by  some  of  the  other  daughters  of  said  Gideon  Johnsoni 
on  the  ground  of  his  supposed  liability  to  the  other  distributees 
of  said  estate;  that  these  solicitations  were  accompanied  with 
tfireats  of  a  law  suit,  in  which  they  represented,  that  the  de- 
fendant would  be  able  to  recover  a  large  sum,  more  than  com-^ 
plainant  could  pay  without  the  sale  of  mpst  of  his  estate ;  that 
he  had  gi^at  horror  of  a  law  suit,  in  the  state  of  mind  in 
which  he  then  was,  and  felt  willing  to  make  almost  any  sacri* 
fice  rather  than  be  sulgected  to,  what  he  regarded,  a  great  ca- 
lamity;  that  some  years  previous  to  this,  he  had  labored  under 
disease  which  greatly  impaired  his  mental  faculties,  and  that 
tl^  harassing  importunities,  and  threats  of  the  defendant  and 
others,  brought  on  a  return  of  his  disease ;  that  to  relieve  him 
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from  his  difltrees  of  mind,  his  wife  made  an  agreement  with 
the  defendant,  that  he,  the  complainant,  would  pay  the  de- 
fendant $500,  on  condition  that  he  wonld  release  complainant 
from  all  claims,  and  would  not  sue,  or  cause  him  to  be  sued; 
that  his  wife  made  this  *  agreement  with  full  knowledge  that 
nolMng  was  due  from  him  to  the  defendant,  because  she 
thought  relief  to  his  feelings  on  this  subject  would  restore  his 
mind  and  health,  which  she  desired  at  any  sacrifice. 

The  defendant  in  his  answer,  does  not  allege  that  there  was 
any  debt  or  demand,  either  legal  or  equitable,  eidsting  in  his 
favor,  or  in  favor  of  the  estate  against  the  complainant  at  the 
time  said  notes  were  executed;  but  he  states,  that  they  are 
founded  on  a  good  moral  consideration,  which  seems  to  be 
this: — About  the  year  1839,. said  Gideon  Johnson,  wheat  that 
time  was  the  owner  of  a  tract  of  land  worth  about  $1,500, 
and  personal  property  of  the  value  of  $400  or  $500,  conclud- 
ed to  break  up  house  keeping;  that  the  complainant  received 
the  personal  property,  or  the  proceeds  thereof,  and  that  the 
land  was  conveyed  to  him,  on  an  agreement  to  support  and 
maintain  his  father  during  life;  that  at  the  death  of  said 
Gideon  the  proceeds  of  the  little  property  left  by  him  amount- 
ed only  to  about  the  sum  of  $116,  and  constituted  the  only 
Aind  for  distribution  among  his  children,  the  complainant  and 
six  daughters,  who  had  received  but  little  from  their  father  in 
his  life  time.  It  is  not  alledged  in  the  answer,  that  the  com* 
plainant  was  guilty  of  fraud  or  unfair  dealing  in  acquiring  the 
principal  part  of  his  father's  estate  ;  but  it  is  assumed  that  the 
great  inequality  in  the  disposition  thereof,  Airnished  a  ground 
of  equitable  claim  in  favor  of  the  other  children  against  the 
complainant;  and  upon  this  consideration  said  notes  are  ad- 
mitted to  be  founded,  and  are  held,  as  defendant  states,*  in  trust 
for  the  daughters  of  Gideon  Johnson.  '   • 

Proof  has  been   taken  by  both  parties  as  ito  the  state  of 
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fs  mind  at  the  time  said  notes  were  executed. 
The  physician  called  to  yisit  him  on  the  26th  and127tk  days  of 
Janaaiy  jNreceding,  states,  that  he  was  then  laboring  under  po- 
aitiye  derangement.  Other  witnesses  express  the  opinion,  that 
the  derangement  continued  to  the  8th  of  February,  the  date  of 
said  notes.  The  witnesses  for  defendant  entertain  a  different 
opinion.  The  fact  that  the  complainant  was  deranged  on  the 
26th  and  27th  days  of  January,  we  think  is  fully  made  out ; 
but  we  are  not  prepared  to  say  that  such  was  his  mental  con- 
dition at  the  time  the  notes  were  executed;  and  if  the  case 
rested  on  this  ground  alone,  we  should  perhaps  feel  constrain- 
ed to  refuse  relief.  But  there  is  another  distinct  ground  of 
equitable  relief  clearly  made  out  in  this  case.  In  Story's  £q. 
Jur.,  sec.  234,  it  is  laid  down,  ^'that  although  there' is  no  di- 
rect  proof  that  a  man  is  mm  compos^  or  delirious,  yet  if  he  is  of 
WQak  understanding,  and  is  harassed  and  uneasy  at  the  time ; 
or  if  the  deed  be  executed  by  him  in  extremis^  it  cannot  be 
supposed  that  he  had  a  mind  adequate  to  the  business  which 
he  was  about,  and  he  might  be  very  easily  imposed  on;"  and 
in  sec.  235,  ^'though  a  contract  made  by  a  man  of  sound 
mind,  and  fair  understanding,  may  not  be  set  aside  merely 
firom  its  being  a  rash,  improvident,  or  hard  bargain,  yet  if  the 
same  contract  be  made  with  a  person  of  weak  understanding, 
there  does  arise  a  natural  inference,  that  it  was  obtained  by 
I  fraud,  or  circumvention,  or  undue  influence." 

We  think  it  is  clearly  established  in  the  case,  that  the  com- 
plainant, at  the  the  time  of  executing  the  notes  in  question,  if 
not  under  the  influence  of  partial  derangement,  was  at  least 
of  such  great  weakness  of  mind  as  to  be  incapable  of  guarding 
himself  against  imposition,  or  of  resisting  undue  influence. 
The  proof  shows  that  he  wdls  greatly  harassed  and  distressed 
in  mind ;  that  he  was  pressed  most  importunately  by  the  de- 
fendant and  others  to  execute  the  notes ;  that  his  fears  were 
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appealed  to,  by  threats  of  a  law  suit,  whioh  migkt  saoriiee 
hid  estate ;  that  (Use  representations  were  made  to  him  re- 
specting his  supposed  liability  to  the  defendant ;  and  that  his 
wife  at  length,  in  the  hope  of  relieving  his  mind,  joined  in 
mrging  him  to  assent  to  the  terms  dictated  by  the  plaintiff; 
and,  that  under  the  various  influences,  he  was  induced  to  make 
himself  liable  for  the  payment  of  $530  to  the  defendant,  and 
to  execute  his  obligations  for  die  same,  wholly  unsupported, 
in  our  opinion,  by  any  consideration,  legal  or  moral.  The  in- 
ference is  irresistible,  that  the  complainant  had  not  mind  ad- 
equate to  the  business,  and  that  the  execution  of  said  notes 
was  obtained  by  fraud,  and  undue  influence. 

We  are  of  opinion,  therefore,  that  there  is  no  error  in  the 
decree  of  the  chiwcellor,  ordering  said  notes  to  be  surrendered 
up  and  cancelled ;  and  we  affirm  the  same,  with  costs. 


Chapman  vs,  Kikcaid. 

Trespass  for  pulling  down  a  house.  A  threat  that  if  plaintiflTs  daughter  did  not  yield 
to  defendant's  unchaste  solicitations,  ho  would  pull  down  the  house  in  which  her 
mother  resided,  is  competent  evidence,  first,  to  establish  the  identity  of  the  person 
puUing  down  the  house;  and  secondly,  to  show  the  raaticions  feelings  which  dietatad 
th«  violence.  A  threat  to  kill  the  daughter  if  she  did  not  yield,  is  also  CTideooe  to 
prove  malice  against  those  inhabiting  the  house. 

This  is  an  action  of  trespass,  which  was  instituted  in  the 
circuit  court  of  Marshall  county,  by  Nancy  Kincaid  against 
Robert  Chapman.  It  was  tried  on  the  plea  of  not  guilty  by  a 
jury,  under  the  direction  of  judge  Dillahunty,  at  the  Decem- 
ber term,  1646.  It  appeared  in  evidence,  that  Kincaid,  the 
husband  of  plsdntifT,  resided  in  the  county  of  Bedford;  that 
Chapman  went  to  Bedford  county,  and  proposed  to  Kincaid  to 
rent  him  a  place  near  the  residence  of  defendant,  in  the  coim- 
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ty  of  Mankall;  that  Kineaid  acceded  to  hk  tenDB  and  took 
poseeMion  of  the  place;  that  iu  about  a  month  after  his  re* 
moval  he  died»  leaviag  hie  ^wife  Nancy  and  his  two  daoghten 
in  poseession  of  the  place ;  that  shortly  after  the  death  of  Kin- 
caid.  Chapman  made  varioue  attempts  on  the  chastity  of  one 
of  the  daughters  of  plaintiff,  and  having  been  repulsed,  that 
he  threatened  that  if  she  did  not  yield  to  his  solidltatioas  he 
would  kill  her,  and  to  the  other,  if  her  sister  did  not  '^accomr 
modate"  him  he  would  throw  down  the  house  in  which  thqr 
then  lived..  Some  short  time  after  this,  four  or  five  men  ap- 
peared in  the  night  and  pulled  down  the  house,  and  iiyured 
and  destroyed  much  of  the  furniture  in  the  liouse.  The  plain- 
tiff and  her  daughters  left  the  premises,  and  having  been  re- 
Aised  admittance  into  a  neighboring  house  remained  in  the 
woods  from  Thursday  till  Sunday,  in  bad  weather  in  March : 
and  diis  action  was  brought  for  damages. 

The  material  facts  stated  above,  were  proven  by  the  two 
daughters.  They  stated  also  that  the  house  was  pulled  down 
by  Chapman  and  others  imder  his  control;  and  they  also 
proved  the  propositions  for  sexual  intercourse,  and  to  this  evi- 
dence a  general  objection  was  interposed,  which  was  overruled 
by  the  presiding  judge.  The  jury  rendered  a  verdict  for  $500, 
and  judgment  was  rendered  thereupon. 

From  this  judgment  the  defendant  appealed. 

WitneTy  for  plaintiff  in  error. 

VenaUe  and  Baxter y  for  the  defendant  in  error. 

Tu&LEY,  J.  delivered  the  opinion  of  the  court. 

The  first  error  assigned  in  this  case  is,  that  illegal  evidence 
was  heard  by  the  court  below,  though  olgected  to  by  the  de- 
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fendant.  There  were  two  daughters  of  the  plaintiff  examin- 
ed aa  witnesses ;  one  of  them  proved,  that  the  defendant  had 
proposed  sexual  intercourse  with  her  sister,  and  upon  bdng 
repulsed,  said  he  would  pull  down  the  house  if  he  were  not 
gratified;  the  other,  that  he  said,  on  another  ooeasion,  he 
would  kill  her.  The  defendant  made  a  general  objection  to 
the  reception  of  evidence  o^  conversations  between  himself 
and  the  witnesses  about  sexual  intercourse,  which  olgeclion 
was  overruled  by  the  court,  and  we  think  correctly. 

The  daijtghters  resided  with  their  mother,  in  the  house  which 
was  pulled  down  by  the  defendant  and  others;  and  fordoing 
which  this  suit  is  commenced.    A  portion  of  the  testimony 

was  clearly  legal,  viz,  that  of  the  threat  to  pull  down  the  house, 

• 

as  evidence  of  a  preconceived  design  and  malicious  intent, 
and  ought  not  to  have  been  rejected.  The  court  was  not  ask- 
ed to  discriminate,  but  to  reject  without  discrimination,  which 
was  properly  refused.  But  we  also  think,  tha[t  the  testimony 
proving  a  threat  to  kill,  if  not  accommodated,  is  also  legal 
proof  in  the  case,  and  for  the  same  purpose,  to  wit,  to  prove 
an  evil  design  and  wicked  intent  against  those  inhabiting  the 
house.  And  though  the  suit  is  brought  in  the  name  of  the 
mother,  aa  the  head  of  the  household,  yet  the  wicked  intent, 
and  malicious  feelings  of  the  defendant  towards  the  daughter, 
is  evidence  to  establish  the  identity  of  the  defendant  as  the 
person  who  committed  the  trespass ;  and,  also,  to  aggravate 
the  damages. 

The  second  objection  is,  that  the  damages  are  excessive. 

We  do  not  think  so ;  if  they  had  been  three  times  as  much, 
they  would  not  have  been  excessive,  under  the  circumstances 
of  the  case. 

Let  the  judgment  be  aiGrmed. 
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Hardy  vs.  Caetsr. 

A  prioeipal  who  hai  bera  diiehai^ged  in  bankrnptey  after  doe  notice  to  his  endoner  it 
diai^u^pd  from  bit  liability,  thovf  h  aocb  endocaer  niaj  not  haw  paid  the  mooty 
till  after  the  decree  of  dischai^. 

Haidy  was  die  maker  of  a  promissory  note  for  #386,  and 
Carter  was  the  endorser.  After  the  note  become  due,  Hwdy 
obtwied  a  decree  of  discharge  from  his  engagenients  in  bank- 
rnptey, afler  due  notice  to  .Carter.  Subsequently  Carter  paid 
the  money  and  brought  suit  against  Hardy  in  the  circuit  court 
of  Davidson  county. 

An  agreed  case  was  there  made  in  which  the  above  facts 
were  submitted  to  Maney,  presiding  judge,  who  being  of  the 
opinion  that  the  principal,  Hardy,  was  not  discharged  by  the 
decree  give  judgment  against  the,  defendant,  and  from  that 
judgment  Hardy  appealed. 

a 

* 

/.  M.  Xea,  for  the  plaintifT  in  error. 

The  agreed  case  shows  that  Carter  was  the  endorser; 
Hardy,  one  of  the  makers  of  a  promissory  note  discounted  by 
the  Planters'  Bank  of  Tennessee.  Whilst  the  bank  was  the 
holder  of  said  note.  Hardy  petitioned  in  the  court  of  bankrupt- 
cy for  a  discharge  from  all  his  debts  and  engagements,  gave 
regular  notice  thereof  to  the  bank,  and  finally  obtained  his  cer* 
tificate  of  discharge.  Some  time  after  said  certificate  of  dis- 
charge was  obtained  by  Hardy,  Carter  paid  the  money,  took 
up  said  note  firomthe  bank,  and  has  since  instituted  suit 
against  Hardy.  Now  can  Carter  recover  notwithstanding  said 
certificate  of  discharge  is  pleaded  by  Hardy? 

During  the  pendency  of  the  proceedings  in  the  court  of 
bankruptcy.  Carter  was  not  a  creditor  of  Hardy.  The  cause 
of  action  or  right  to  sue  which  a  surety  has  against  his  princi- 
pal or  an  endorser  against  the  maker  of  a  note,  commences  in 
point  of  time  with  and  is  founded  upon  payment  of  the  money. 
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Marshall  vs.  Hudson^ s  adnCry  9  Yerg.  57.  Until  payment  by 
the  surety  or  endorser,  he  is  not  a  creditor,  and  can  institute 
no  proceedings  either  legal  or  equitable,  not  even  by  way  of 
an  attachment  in  equity.  Turner  vs.  NewmaUy  4  Humph.  329. 
The  statute  of  limitations  does  not  begin  to  run  among  co- 
sureties  for  contribution  till  the  cause  of  action  occurs  by  pay- 
ment of  the  money.  10  Yerg.  521.  A  construction  has  also 
been  applied  to  our  act  of  1715,  ch.  48,  sec.  9,  which,  with  the 
other  authority  cited,  clearly  shows,  that  in  no  possibly  case 
can  a  man  be  barred  by  any  act  of  limitations  unless  he  has 
had  for  the  requisite  number  of  years,  a  technical  legal  right 
to  sue.  See  CapUnger  vs.  Vaden^  adm^r,  5  Humph.  029.  All 
of  our  acts  of  Assembly,  then,  passed  to  prevent  the  recovery 
of  stale  demands,  are.  impotent  to  release  Hardy  from  the 
payment  of  this  claim,  and  we  will  now  examine  whether  the 
word  creditor  as  used  in  the  bankrupt  law  has  a  different  sig- 
nification than  as  above  indicated. 

The  act  of  Congress  declares,  that  the  certificate  shall  be 
deemed  a  fiill  discharge  from  all  debts,  &c.,  proveable  und^ 
the  conmussion,  and  in  the  next  section  recites  what  debts  are 
proveable — ^first,  creditors  generally — ^those  who  have  a  right 
to  sue — next,  creditors  whose  debts  are  not  due  and  payable  till 
a  future  day,  annuitants,  holders  of  bottomry  and  respondentia 
bonds,  holders  of  policies  of  insurance,  sureties,  endorsers,  and  ' 
other  persons  having  uncertain  or  contingent  interests  &c. 
Now,  I  contend  it  is  optionary  with  the  persons  constituting 
this  latter  class  whether  they  must  prove  or  not,  for  the  act 
says,  they  may  come  in  and  prove,  and  having  come  in  and 
proved,  they  shall  be  deemed  to  have  waived  all  future  right 
of  action.  There  certainly  is  a  kind  of  indebtedness  or  a  sort 
of  obligation  not  embraced  by  the  provisions  of  the  bankrupt 
law*  Suppose  the  petitioner  was  surety  on  an  administration 
bond,  no  breach  had  occurred,  and  some  years  after  the  admin- 
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Btfator  had  proved  a  defaulter,  would  the  rig^t  of  action 
against  the  surety  be  gone?  Unquestionably  not — and  the 
point  has  been  directly  decided  in  the  case  of  McDougal  vs. 
Patfon,  8  Taunton  484.  Other  instances  might  be  put — such 
as  a  surety  for  the  performance  of  covenants  which  were  not 
broken  at  the  time  of  the  bankruptcy.  In  the  case  of  two  oo- 
sureties,  it  has  been  held  that  statute  6  Geo.  4,  ch.  16,  the  last 
and  most  liberal  of  all  the  English  acts — did  not  apply.  5 
Bam^'^U  &  Alderson's  Reports,  372.  The  surety  before  the 
passage  of  said  last  act,  could  not  prove  unless  he  could 
show  he  had  made  the  payment  before  bankruptcy.  Thei;e 
is  a  case  in  3  Adol.  &  Ellis  N.  S.  48,  which  decides  that 
a  surety  who  has  paid  after  bankruptcy  of  the  principal  has 
no  remedy  because  the  claim  was  proveable  under  the  52d  sec- 
tion ch.  16  of  6  Geo.  4,  and  therefore  barred  by  sec.  121  of  that 
act  This  is  the  strongest  case  in  all  the  books  and  would  be 
conclusive  if  our  act  was  similar  to  the  English  act.  But  it  is 
conceived  that  the  English  act  makes  it  imperative  upon  the 
surety  to  prove,  as  much  so  as  if  he  were  a  judgment  or  bond 
creditor — ^nothing  is  said  about  waiving  the  right  to  sue  if  the 
creditor  chooses  to  come  in  and  prove.  A  close  exandnatioh 
of  these  statutes  will  show  they  are  essentially  different  in 
many  particulars — ^the  one  could  not  have  been  intended  as  a 
copy  of  the  other.  This  case  then  apparentiy  so  strong,  turns 
out  upon  examination  to  be  no  authority.  That  act  provides 
that  annuity  creditors  shall  prove  before  they  sue  the  surety^ 
and  the  surety  shall  then  stand  in  the  place  of  the  annuity  cred- 
itor— it  provides  a  certain  mode  of  proceeding  in  cases  of  bot- 
tomry and  respondentia  bonds,  and  policies  of  insurance,  and 
debts  payable  on  a  contingency — ^whUe  our  act  recites  all  such 
creditors  in  a  general  way  and  declares  that  they  may  prove 
and,  if  they  do,  they,  shall  be  considered  as  waiving  all  future 
right  of  action. 
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The  bankrupt  law,  odious  as  it  is  in  the  eyes  of  some,  and 
just  and  equitable  as  it  seems  to  those  who  have  availed  them 
selves  of  its  benefits,  should  receive  just  such  a  construction  as  is 
warranted  by  the  language  used.  Perhaps,  it  was  intended  to 
embrace  a  case  like  the  present,  but  we  can  only  gather  the 
intention  from  what  is  expressed,  and  it  devolves  on  him  who 
pleads  the  act,  to  show  clearly  that  his  case  is  comprehended 
by  its  provisions. 

A.  Ewingy  for  the  defendant  in  error. 

The  agreed  case  shows  that  C.  G.  Hardy  as  a  member  of 
the  firm  of  Hardy,  Royster  &  Go.  executed  a  promissory  note 
to  A.  C.  Carter,  who  endorsed  it  for  their  accommodation. 
The  note  was  discounted,  fell  due  and  was  protested.  After- 
wards the  note  fell  due,  C.  C.  Hardy  applied  for  discharge  in 
bankruptcy,  and  it  was  granted.  Garter  then  paid  the  note, 
and  sued  Hardy. 

The  question  raised  is  whether  this  liability  to  Carter  is  cov* 
ered  by  the  discharge  in  bankruptcy. 

We  say  it  is.  The  Sd  section  of  the  bankrupt  law  denudes 
the  applicant  of  all  his  property,  legal  and  equitable.  The 
4th  section  provides  for  his  discharge  from  all  debts  or  engage- 
ments proveable  under  the  act.  The  5th  section  authorizes 
proof  of  debts  to  be  made  by  sureties  and  endorsers. 

It  would  seem  that  these  three  sections  read  together  make 
the  inference  of  discharge'  irresistible.  But  it  is  said  that 
the  next  clause  of  the  5th  section  says  that  if  proof  is  made 
the  bankrupt  is  discharged  from  the  claim,  and  therefore  an 
option  is  given  to  endorsers  to  claim  or  not.  This  is  true,  but 
the  option  appUes  equally  to  all  other  creditors,  and  if  the 
proof  of  claims  is  the  te^t.  of  discharge,  the  bankrupt  law  is 
nugatory.  This  however,  could  not  be  contended  for  and  the 
truth  is  that  this  clause  was  intended  to  cover  fiduciary  claims 
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which  it  has  been  decided  may  be  proved,  although  there  ie  no 
obligation  to  do  so. 

Again:  Independent  of  the  particular  wording  of  the  acts, 
the  general  principles  governing  bankrupt  laws  in  England  Bet- 
tie  this  question:  the  pow^  of  proof  and  the  right  of  discharge 
have  always  been  considered  co-extensive.  See  Chitty  on 
Contracts  151-2.  As  they  have  successively  enlarged  the 
power  of  proof  in  England,  they  have  also  ruled  the  discharge. 
See  43  E.  C.  Law  Rep.  625. 

Gb££n,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt,  or  an  endorsement  of  a  promissory 
note.  The  following  agreed  case,  was  submitted  for  fiie 
judgment  of  the  court.  '^G.  C.  Hardy,  as  one  of  the  members 
of  the  firm  of  Hardy,  Royster  &  Co.,  executed  the  note,  de- 
scribed in  the  declaration,  on  the  day  it  bears  date,  and,  on 
the  same  day  it  was  endorsed  by  the  plaintiff  for  the  accom- 
modation of  the  defendant,  and  was  then  regularly  discontin- 
ued by  the  Planter's  Bank  of  Tennessee.  Whilst  the  note 
was  held  by  the  bank,  and  before  the  money  was  collected, 
although  it  was  then  due  and  payable — C.  C.  Hardy  i4pplied 
for  the  benefit  of  the  bankrupt  act  of  1841,  and,  having 
given  the  holder  of  the  note  regular  notice^  he  was  finally 
discharged  from  his  debts,  as  shown  by  his  certificate:  after 
the  discharge,  the  plaintiff  here  paid  the  money  in  the  note 
to  the  holder,  and  now,  sues,  C.  ,C.  Hardy,  to  recover  the  debt." 

The  court  decided,  that  the  certificate  of  discharge  in  bank- 
ruptcy was  no  bar  to  the  action,  and  gave  judgment  against 
the  defendant,  from  which  judgment,  this  appeal  in  error  is 
prosecuted. 

The  qiiestion  is,  whether  the  liability  of  Hai'dy  to  Garter, 
his  endorser,  is  covered  by  the  discharge  in  bankruptcy? 
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By  the  third  section  of  the  bankrapt  law,  the  entire  pro* 
perty  of  the  bankrapt,  legal  and  equitable,  is  vested  in  the 
assignee. 

The  fourth  section  provides,  ^<that  the  certificate,  shall,  in 
all  courts  of  justice  be  deemed  a  full  and  complete  discharge 
of  all  debts,  contracts  and  other  engagements  of  such  bank- 
rupt which  are  provable,  under  this  act,"  &c.  In  the  fifth 
section,  it  is  provided  that  ''all  creditors  whose  debts  are  not 
due  and  payable,  un]il  a  future  day,  annuitants,  holders 
of  bottomy  and  respondentia  bonds,  holders  of  policies  of  in- 
surance, sureties,  endorsers,  bail,  or  other  persons  having 
uncertain  or  contingent  demands  against  such  bankrupt,  shall 
be  permitted  to  come  in  and  prove  such  debt  or  claims  imder 
this  act  and  shall  have  a  right,  when  their  debts  or-claims  be- 
come absolute  to  have  the  same  allowed  them"  &c. 

We  think  these  provisions  of  the  law,  are  decisive  of  the 
question.  By  the  fifth  section,  sureties  and  endorsers,  may 
prove  their  debts,  although  the  demand  be  uncertain  or  con- 
tingent. And,  by  the  fourth  section,  the  bankrupt  is  dis- 
charged from  aU  debts,  contracts,  and  other  engagements 
which  are  proveable  under  the  act.  All  aemands  that  may 
be  proved,  are  of  course,  proveable:  the  discharge  of  the  bank- 
rupt is  then  co-extensive  with  the  right  of  the  creditor  to  prove 
-^-except  as  to  fiduciary  claims,  which  are  excepted  in  the 
statute.  See  also,  Ghitt.  on  Con.  151-2,  43;  E.  G.  Law  Rep., 
6,35. 

It  is  insisted  that  the  subsequent  provision  of  the  fifth  sec- 
tion, that  "no  creditor,  or  other  person,  coming  in  or  proving 
his  debt,  or  other  claim,  shall  be  allowed  to  maintain  any  suit 
at  law  or  in  equity,  therefor,"  shows,  that  the  creditors  last 
before  mentioned,  might  prove  or  not  at  their  election,  and> 
that  they  are  not  barred,  unless  they  do  come  in  and  prove. 

We  cannot  concur  in  this  constraction — so  to  hold,  would 
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render  the  law  ntigatoty.  It  would  be  optionsury  with  all 
creditors,  whethey  they  prove  or  not — and,  if  they  choose  not 
to  prove — ^ihe  certificate  of  the  banknipt,  would  be  no  dis- 
charge. 

We  think,  the  court  erred  in  rendering  judgment  against 
the  defendants — and  reverse  the  judgment. 


Marshall  vs,  Stephens. 

1.  When  a/esie  covert »  empowered  by  deed  to  diipo«e  of  property  by  deed  of  gift 
or  will,  it  can  be  disposed  of  io  no  other  way;  and  a  dispositioa  of  it  by  bill  of  sale 
is  void. 

2.  If  the  proof  leaves  it  doubtful,  whether  a  power  of  appointment  has  been  legally 
or  illegally  exercised,  the  presumption  in  favor  of  meiitorious  claimants  is,  that  it 
has  been  legally  exercised. 

3.  A  trustee  may  contract  with  the  cestui  que  irustf  in  relation  to  the  trust  property; 
socfa  contracts  will,  however,  be  Yiewed  with  jealoasy,  and  must  be  above  all  soa- 
pieioD  of  fraud  or  impoaitien. 

Gilbert  Marshall  filed  this  bill  in  the  chancery  court,  at 
FVuihlin,  against  John  Stephens,  Mary  Stephens  and  others, 
children  of  said  Mary  and  John. 

The  bUl  charges;  amongst  other  things,  that  John  Stephens 
conveyed  Alley,  a  slave,  in  trust  to  Wooldridge  for  the  use  and 
support  and  maihtctinance  of  Mary  Stephens  during  her  life ; 
that  she  should  during  her  life,  have  the  power  to  dispose  of 
such  slave  and  her  increase,  by  deed  of  gift,  or  by  will,  axkd  if 
she  did  not  dispose  of  them,  then  at  her  death  the  trustee 
should  convey  her  and  her  increase  to  the  heirs  at  law  of  said 
Mary — ^that  Stephens  was  then  involved  in  debt,  and  that  the 
conveyance  was  made  with  die  intent  to  defraud  future  and 
existing  creditors — that  Mary  Stephens  conveyed  the  slaves  to 
Wooldridge  by  deed,  and  that  Wooldridge  conveyed  them  for 
♦14_Vol.  viii. 
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a  full  and  valuable  conaideration  to  complainaut^  Gilbert  Mar- 
shall, to  whom  the  slaves  were  delivered,  with  the  assent  of 
said  Mary  Stephens ;  and  that  complainant  was  an  innocent 

purchaser,  in  the  fullest  sense. 

This  bill  further  states,  that  the  deed  of  conveyance  of  Mary 
Stephens  was  lost  or  destroyed,  and  that'some  of  the  children 
of  said  Mary  have  denied  that  such  a  deed  had  ever  been  ex- 
ecuted, and  were  setting  up  a  claim  to  the  said  Ally  and  her 
increase,  now  amounting  to  five  in  number.  •  The .  bill  there- 
fore prayed,  that  complainant's  title  to  them  be  declared  and 
established,  and  any  title  said  Mary  should  be  regarded  as  be- 
ing possessed  of,  should  be  divested  and  vested  in  complain- 
ant. 

The  defendants  answered,  and  denied  the  execution  of  any 
deed  for  said  slaves  to  said  Wooldridge  by  said  Mary,  and 
urged  that  complainant  was  aware  of  the  fact  at  the  time  of 
his  pretended  purchase ;  and  denied  all  fraud  in  the  original 
deed  of  trust  executed  by  John  Stephens  to  'Wooldridge. 

The  defendants  filed  a  cross-bill,  setting  forth  thd  alledged 
claims  of  Marshall  to  said  slaves ;  his  wrongful  possession  of 
them,  &c.  &c.,  and  prated  a  decree  in  fav«r  of  the  complain- 
ants in  said  cross-bill  for  said  slaves  and  their  hire. 

The  following  decree  was  entered. 

^'Be  it  remembered  that  these  causes  came  on  to  be  heard 
on  the  8th  day  of  October,  1846,  upon  the  original  bill,  an- 
swers, replications  and  exhibits  and  proof,  and  upon  the  cross 
bills,  answers,  replications,  exhibits  and  proof  in  presence  of 
counsel  for  both  parties  before  the  Hon.  Terry  H.  Cahal, 
Chancellor,  when  it  appeared  to  the  court  that  about 
the  17th  day  of  May,  1827,  or  some  short  time  thereafter,* one 
John  Stephens,  by  his  deed  of  trust,  bearing  date  the  day  cmd 
year  above  mentioned,  conveyed  to  one  John  H.  Wooldridge, 
among  other  slaves  a  certain  negro  woman  named  Alley, 
xtpon  trust  that  said  John  H.  Wooldridge  should  hold,  use  and 
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possess  said  negroes  and  increase  for  the  use,  Btq[ftport  and 
maiHtainaiiee  of  Mary  Stephens,  wife  of  the  said  John  Steph- 
ens, free  of  the  debts,  contract  or  control  of  him,  the  said  John 
StqAens;  that  said  John  H.  Wooldridge  was  to  hold  and 
possess  said  negroes  for  the  use  aforesaid^  upon  the  trust 
aforesaid,  during  the  life  of  said  Mary  Stephens,  and  at  her 
death,  if  not  disposed  of  by  her  previously,  either  by  will  or 
deed  of  gilt,  said  Wooldridge  was  to  convey  said  negroes 
ivith  their  increase  to  the  heirs  at  law  of  the  said  Maty 
Stephens,  excluding  her  husband,  the  said  John  Stephens. 
That  on  the  SOth  day  of  November,  1829,  the  said  John  H. 
Wooldridge  by  his  bill  of  sale  of  that  date,  sold  and  convey- 
ed said  slave  Alley,  and  her  chUd  Jane,  born  subsequent  to 
the  date  of  said  deed  6f  trust  to  the  said  Gilbert  Marshall, 
who  together  with  those  claiming  under  him  have  been  in  the 
peaceful  and  uninterrupted  possession  of  said  slave  Alley, 
and  her  increase  from  the  date  of  said  bill  of  sale  to  the  time 
of  the  filing  of  the  bill  in  this  cause.  It  also  i4;>peared  to  the 
court,  that  between  the  date  of  said  deed  of  trust  and  the  date 
of  said  bill  of  sale  to  Marshall,  the  said  John  Stephens  had 
debts  in  existence  contracted  before  Itnd  after  the  date  of  the 
deed  of  trust,  and  that  about  the  time  of  the  bill  of  s&le  to 
Marshall,  or  some  months  previous  thereto,  the  said  Mary 
Stephens  was  harassed  by  said  debts.  It  also  appeared  that 
for  some  time  before  the  sale  to  Marshall,  the  said  Wooldridge 
claimed  to  have  the  absolute  title  of  said  slaves  Alley  and 
Jane,  under  some  arrangement  between  himself  and  said 
Mary  Stephens  'for  the  purpose  of  paying  said  debts.  It  also 
appeared  to  the  court  that  when  Marshall  was  negotiating 
"wifli  Wooldridge  for  the  purchase  of  said  slaves  Alley  and 
Jane,  the  said  Mary  Stephens  had  knowledge  of  the  fact  and 
conversed  with  Marshall  on  the  subject — raised  no  objection 
whatever  to  his  purchasing  them,  set  up  no  claim  to  them, 
but  persuaded  him  to  make  the  purchase.    The  court  is  of 
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opinion  that  these  together  with  tiie  other  facts  proven  in  the 
cause  are  sufficient  to  authorize  the  presumption  of  a  due  ex- 
ecution of  the  power  vested  in  the  said  Mary  Stephens,  by 
said  deed  of  trust,  and  to  vest  the  absolute  title  to  said  slaves 
in  said  John  H.  Wooldridge  and  his  vendee  tbe  said  Gilbert 
Marshall,  and  the  court  declares  and  decrees  that  the  acts 
aforesaid  of  the  said  Mary  Stephens  operated  as  a  complete 
divestiture  of  all  the  right,  title,  claim  and  interest,  either  in 
law  or  equity  under  said  deed  of  trust  of  the  said  Mavy 
Stephens  and  her  children,  or  heirs  at  law  in  and  to  said 
slaves  Alley  and  her  children.  The  court  therefore  orders  and 
decrees  that  the  cross  bill  be  dismissed  and  liiat  the  complain- 
ants pay  the  costs  thereof  for  which  execution  may  issue,  that 
the  defendants  to  the  original  bill  pay  all  the  costs  thereof 
that  accrued  after  the  filing  of  the  answers  for  which  execu- 
tions may  issue ;  and  that«said  Gilbert  Marshall  pay  all  the 
costs  of  his  original  bill  diat  accrued  up  to  the  fifing  of  the 
answers  including  the  costs  of  the  answers  for  which  an  exe- 
cution may  issue." 

From  which  decree  an  appeal  was  taken  to  the  supreme 
court. 

Thomas  N.  figures,  for  the  complainant. 

It  is  contended  on  behalf  of  the  complainant  in  the  original 
bin  that,  the  proof  in  the  cause  shews  that  John  Stevens  at  the 
time  he  executed  the  deed  of  trust  of  the  17th  of  May,  1837, 
to  John  H.  Wooldridge  was  indebted  to  some  extent,  and  had 
not  a  sufficiency  of  means  left  to  pay  and  satisfy  such  indebted- 
ness  after  the  conveyance  to  Wooldridge,  and  the  olher  convey- 
ances for  the  benefit  of  his  children  made  about  the  same  time. 
That  after  the  execution  of  said  deeds,  he  contracted  other 
debts ;  and  in  the  latter  part  of  1827  and  in  1828,  the  said  John 
was  much  harassed  by  the  officers  of  the  law.  That  in  1828, 
several  attachments  were  issued  at  the  instance  of  his  credi- 
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tors  and  iMune  ten  of  them  were  levied  by  a  constable  on  a 
olave  named  Peter,,  conveyed  by  the  deed  of  the  17th  May, 
1847.  That  abont  the  time  of  this  levy,  Mary  Stevens,  the 
beneficiary  in  the  deed  of  trust  actuated  by  a  fear  that  if  the 
ereditors  of  John  Stevens  were  not  satisfied,  they  would  levy 
upon  and  sell  the  property  conveyed  to  her  use,  or  sell  some 
of  the  negroes  conveyed  by  other  deeds  to  the  use  of  her  chil- 
dren ,  either  executed  the  power  given  her  under  the  deed  of 
the  17th  of  May,  1827,  and  made  a  deed  of  gift  of  two  of  the 
slaves,  Alley  and  child  to  John  H.  Wooldridge — or  else  she  at- 
tempted and  intended  to  execute  such  power  by  making  a  bill 
of  sale  of  said  two  slaves,  Alley  and  child  to  John  H.  Woold- 
ridge in  consideration  that  s^d  Wooldridge  had  assumed  to 
pay  and  did  pay  debts  of  said  John  Stevens  to  the  amount  of 
8350.  That  said  Wooldridge  afterwards  on  the  30th  November, 
1829,  sold  said  two  slaves  to  complainant  at  the  price  of  $400, 
who  held  adverse  peaceable  and  uninterrupted  possession  of 
them  until  about  the  commencement  of  this  suit. 

If  the  property  retained  by  John  Stevens  was  insufficient  to 
pay  the  debts  he  had  contracted  before  the  deed  of  trust,  and 
it  was  necessary  afterwards  to  sell  th6se  negroes  to  pay  them, 
although  the  amount  of  such  debts  may  have  been  less  than 
the  value  of  the  negroes,  the  compl^nant  is  entitled  to  them 
under  the  statute  of  limitations  and  bill  of  sale  from  Woold- 
ridge as  against  John  Stevens  and  Wooldridge  the  trustee;  the 
deed  of  trust  being  fraudulent  and  void  as  to  such  creditors. 
The  right  of  Mary  Stevens  to  the  negroes  never  attcu^hed  to 
any  thing  more  than  the  surplus  after  paying  the  debts,  and  for 
that  she  would  have  to  look  to  her  trustee. 

On  the  other  hand  if  the  debts  were  contracted  after  the 
deed  of  trust,  and  Mary  Stevens  actuated  by  a  fear  that  unless 
they  were  paid,  the  creditors  would  levy  upon  and  sell  some 
of  the  negroes  which  had  been  conveyed  to  her  children,  or  if 
from  a  desire  to  release  her  husband  firom  his  embarrassments 
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she  determined  to  execute  the  power  given  her  in  the  deed, 
and  attempted  to  execute  it  by  making  a  bill  of  sale  or  other 
conveyance  to  Wooldridge  in  consideration  that  he  would  pay 
the  debts,  a  court  of  equity  will  aid  such  a  defective  execution. 
Where  there  has  been  a  defective  execution,  or  attempt  at 
execution  of  a  power,  equity  will  interpose  and  supply  the  de- 
fect in  favor  of  persons  standing  upon  a  valbable  or  meritori- 
ous consideration,  such  as  a  bona  fide  purchaser  for  ^  valuable 
consideration,  a  creditor,  &c.     1  Story's  Eq.  sec  169.   1  Fonbl. 
Eq.  book  l,ch.  4,  sec.  25,  and  notes  (h,)  (i,)  (m.)    FhthergUl  vs. 
Fothergilly  2  Freeman's  Rep.  256.    Sug.  on  Vendors,  vol.  2,  p. 
261 ;  Chapman  vs.  Gibson^  3  Brown's  Chan.  Rep.  229;  Roberts 
vs.  Stanton,  2  Manf.  129;  Holmes  vs.  CoghiU,   12  Vesey  215; 
Shannon  vs.  Broad  Street y  1  Sch.  and  Lef.  63;  ToUettxa.  ToHett, 
2  P.  Williams  490;  Cottej^  vs.  Layer ,  2  ib.  623 ;  Sug.  on  Powers, 
ch.  6,  sec.  1,  p.  347-8. 

In  TtJleUva.  TciUeU  2  P.  Williams  490,  the  husband  had  pow- 
er to  make  a  jointure  on  his  wife,  "by  deed  under  his  hand 
and  seal"  and  by  his  vrill  under  his  hand  and  seal  he  devised 
lands  to  her.  The  court  aided  the  defective  execution  and  sus- 
tained the  devise . 

So  an  answer  to  a  bill  in  chancery  stating  "he  does  appoint, 
wd  intends  by  a  writing  in  due  form  to  appoint,"  was  held 
binding,  although  the  power  was  required  to  be  executed  by 
writing  under  hand  and  seal,  and*  attested  by  two  witnesses. 
Sug.  on  Powers,  360. 

A  covenant  referring  to  a  power,  is  in  respect  of  the  consid- 
eration a  sufficient  indication  of  an  intent  to  execute  such  pow- 
er. FothergUl  vs.  FothergiUy  2  Freeman  256;  Coventry  vs.  Coo- 
entry,  2  P.  Williams  222 ;  and  HolHngsliead  vs.  HoUirigshead  there 
cited.     Sug.  on  Powers,  359,  360, 361 . 

Equity  interposes  and  aids  these  defective  executions  upon 
the  ground  of  accident  and  mistake.     1  Story's  Eq.  sec.  169 
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to  179;  Barr  vs.  Hatch  et  at.,  8  Hammond  Rep.  602,  and  those 
principles  do  not  in  the  least  interfere  with  those  established  in 
JUe^on  vs.  Elanty  4  Yerg. 

If  proper^  4>e  conveyed  to  the  sepa^rate  use  of  a  feme  covert 
during  life,  with  power  of  appointment  by  deed  of  gift  or  will, 
and  in  default  of  such  appointment, — then  to  her  heirs  at  law, — 
and  such  Jeme  covert  produces  the  belief,  by  her  acts  and  con- 
versation,  that  she  has  executed  the  power  in  favor  of  a  par- 
ticular person,  and  stands  by  and  sees  an  innocent  person  con- 
tract for  and  purchase  the  property  of  her  alledged  appointee 
for  a  full  consideration,  and  encourages  the  purchase,  without 
disclosing  the  truth,  she  commits  a  fraud,  and  the  loss  occa- 
sioned thereby  must  fall  upon  the  innocent  purchaser  or  upon 
her  legal  heirs. 

It  is  insisted  that  a  court  of  equity,  for  this  fraud,  will  com- 
pel an  execution  of  the  power  in  favor  of  the  purchaser,  alhd 
make  the  loss  fall  upon  the  heirs.  See  1  Hov.  on  Fraud,  502- 
3.    Also  2  Madd.  R.  362,  Am.  edition. 

R.  C  FostcTy  for  the  complainant. 

Nicholson^  for  the  defendants. 

1 .  The  complainant  cannot  attack  the  deed  of  settlement 
for  fraud — he  is  neither  a  creditor  of  the  grantor  nor  a  purcha- 
ser from  him,  but  derives  his  title  through  the  deed  of  settle- 
ment. Besides,  when  the  deed  was  made  a  sufficiency  of  pro- 
perty was  reserved  expressly  for  the  payment  of  all  existing 
debts.     Hester  v.  WUkinsony  6  Humph.  215. 

2.  The  deed  of  settlement  being  Valid,  the  court  will  give  ef- 
fect to  it  according  to  the  intention  of  the  grantor  to  be  fairly 
deduced  from  the  whole  scope  of  the  instrument.  2  Kent  139 ; 
Morgan  v.  JEltow,  4  Yerg.  447. 

3.  The  intention  of  the  grantor  was  to  provide  a  support 
and  maintenance  for  his  wife  during  her  life  and  for  the  en- 
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joymeat  of  the  ftuid  afterwards  by  her  children,  with  the  pow- 
er however  of  appointment  by  deed  of  gift  or  will  amongst 
her  children.  Her  power  of  disposal  was  restricted  both  as  to 
the  persons  who  might  be  appointed — her  legal  heirs  exclud- 
ipg  her  husband — and  as  to  the  mode  of  executing  the  power 
'*by  deed  of  gift  or  will."  This  being  the  true  interpretation 
of  the  deed,  the  complainant  can  have  no  title  by  virtue  of  his 
purchase  either  from  the  trustee  or  the  wife.  1  Rand.  47;  15 
Ves. 

4.  If  the  wife  was  not  restricted  to  an  appointment  amongst 
her  own  children,  she  certainly  was  as  to  the  modes  of  ezeeut- 
ing  her  power;  it  was  to  be  done  "by  deed  of  gift  or  will.'' 
This  power  could  be  executed  in  no  other  way  than  in  one  of 
the  modes  expressed  in  the  deed,  a  Jeme  covert  being  capable 
of  ei;ercising  no  powers  ex<^pt  those  expressly  granted.  This 
is  4be  settled  doctrine  in  Tennessee  however  it  may  be  in  <Hher 
countries.    4  Yerg.  446. 

5.  A  power  of  appointment  by  deed  of  gift  does  not  author- 
ize a  conveyance  by  sale  and  deed  of  bargain  and  sale.  1 
Rand.  47. 

6.  If  the  wife  conveyed  the  property  to  the  trustee  in  con- 
sideration of  debts  of  her  husband  assumed  or  paid  by  him 
such  cpnveyance  was  void — ^because  she  had  no  power  to  con- 
vey exoept  by  deed  of  gift,  because  she  was  expressly  forbid- 
den to  convey  the  property  for  the  benefit  of  her  husband ;  and 
booiMlse  the  relation  between  her  and  the  trustee  wiU  not  au- 
thorise sueh  a  conveyance.  1  Story  Eq.  sec.  321-2 :  2  Story 
Eq.  sec.  1505-6:  1  Story  Eq.  sec.  386. 

7.  A  court  of  equity  wiU  aid  a  defective  execution  of  a  pow- 
er, but  this  will  only  be  done  in  aid  of  the  power  as  granted 
and  when  there  has  been  an  intention  to  execute  it.  1  Story 
Eq.  sec.  173. 

6. .  The  complainant  cannot  protect  himself  under  the  statute 
of  limitations,  because  he  got  no  more  than  the  legal  title  from 
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the  trastee  who  had  no  interest  and  no  power  to  sell;  2  Dev. 
£q.  543;  beeause  the  trustee  conld  not  sue  in  the  face  of  this 
deed;  5  Humphreys,  443 ;  because  all  the  defendants,  except 
Mrs.  Stevens  had  only  a  remainder  for  which  they  could  not 
sue  until  after  the  death  of  Mrs.  Stevensgrtheir  int^est  was 
Tested  by  the  deed,  but  the  right  to  possession  postponed  until 
aftor  her  death ;  and  because  the  trustee  was  guilty  of  a  fraud 
in  selfing  to  complainants.  Lewin  on  Trusts  604-8.  3  P.  W. 
125,  The  case  of  Williams  vs.  OUy  decided  at  this  term  is  dis- 
tinguished from  this  case« 

9.  If  the  wife  concurred  or  acquiesced  in  the  breach  of  trust 
of  the  trustee  in  the  sale  by  him  to  complainant,  she  is  not  pre* 
duded  from  setting  up  her  rights.  Neither  a  feme  covert  nor 
infant  can  concur  in  a  breach  of  trust,  although  they  may  be 
bound  by  a  fraud.  Lewin  on  Trusts,  640-3.  But  the  rule  as 
to  fraud  of  feme  covert  is  not  universal.  Hov.  ^on  Fraud, 
502-5.     2  Mein  488. 

D.  CampbeU,  for  the  defendants. 
The  decree  in  this  case  is  erroneous.  ^ 

1st.  Because  the  feme  covert  had,  under  the  deed  of  trust,  no 
power  to  sell  and  convey  ttie  trust  property  for  the  payment  of 
her  husband's  debts,  jfi  the  decree  assumes  she  had.  The  deed 
only  conferred  upon  her  the  power  to  dispose  of  it  in  the  one 
or  the  other  of  two  prescribed  modes,  a  will  or  a  deed  of  gift; 
and  upon  the  principles  settled  in  the  case  of  Morgan  vs.  £itiffi, 
4  Yerg.  875,  she  had  no  separate  rights  and  distinct  powers, 
other  than  those  so  conferred  upon  her  by  the  deed.  In  re- 
gard to  the  trust  estate  she  was  a  feme  sole^  as  far  as  the  plain 
sense  of  the  deed  made  her  so  and  no  further,  lb.  446,  3 
John.  C.  R.  776.  2  Sergeant  &  Rawle.  3  Deveraux.  Even 
under  the  decisions  in  England  she  had  not  the  general  power 
of  disposition  assumed  for  hejr  in  the  case.    Sugden  on  Powers, 
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116-7.  Clancy  on  Rights,  804.  13  Vesey,  446.  15  /*.  532. 
10  lb.  590.     1  Ves.  &  Beams,  118. 

2d.'  Because  the  power  to  make  a  disposition  of  the  trust 
property  by  a  deed  of  gift,  does  not  include  the  power  to  dis- 
pose of  it  by  a  bill  «f  sale.     2  Randolph,  49,  Ellis  vs.  Baker. 

3d,  Because  the  power  to  dispose  of  it  by  deed  of  gift,  did 
not  authorize  her  to  dispose  of  it,  even  by  parol  gift.  "If  a 
writing  be  required,"  says  Sugden  on  Powers,  211,  "a  disposi- 
tion by  parol  will  be  invalid,  although  the  property  might  be  so 
disposed  of." 

4th.  Because,  if  there  were  an  execution  of  the  power  of 
disposition  by  a  bill  of  sale,  or  a  verbal  sale,  for  the  payment 
of  the  husband's  debts,  the  court  cannot  regard  it  as  merely  a 

ft 

defective  execution  of  the  power,  aid  it  as  such,  upon  the 
ground,  that  the  court  will  assist  the  defective  execution  of  the 
power.  For  under  the  principles  of  law,  on  the  subject  of  the 
separate  rights  and  distinct  powers  of  femes  covert,  as  settled  in 
Morgan  vs.  Elam^  either  of  those  cases  is  the  case  of  a  non- 
execution  of  the  ^ower  given,  and  not  of  a  defective  execu- 
tion of  it;  and  courts  of  equity  have  no  jurisdiction  to  aid  a 
non-execution  of  a  power.  Sugden  on  Powers,  392.  This 
court  said,  in  Morgan  vs.  EZoern,  4  Yerg.  452,  of  the  distinct 
powers  of  ike  feme  covert ,  *'She  must  pill^ue  the  express  au- 
thority; all  beyond  is  void."  All  distinction  between  differ- 
ent modes  of  appointment,  and  all  restriction  upon  the  power 
of  disposition  in  femes  covert  are  swept  away,  and  the  case  of 
Morgan  vs.  Elam  overruled,  if  the  court  can,  upon  the  footing 
of  aiding  a  defective  execution  of  th^  specific  mode  of  dispo- 
sition by  deed  of  gift,  sustain  a  disposition  by  bill  of  sale,  or 
parol  sale,  for  the  payment  of  the  husband's  debts.  But  even 
upon  the  principle  of  the  English  decision,  that  cannot  be 
done  in  this  case.  Sugden  in  his  Treatise  on  Powers,  imdcr 
the  head  of  the  aid  given  in  cases  of  defective  executions,  says, 
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^'Eqnitjr  cannot  uphold  an  act  which  woold  defeat  the  inten- 
tion of  the  person  creating  the  power.  '^'Sngden,  211.  Equi- 
ty never  aids  a  defect  in  the  execution  of  a  power»  and  iiere, 
under  the  law  of  this  State,  the  mode  of  execution  pi*e8Gcibed 
in  the  deed  is  the  substance  of  the  power.  1  Story's  Equity^ 
191-2,  sec.  173. 

5th.  Because  the  court  cannot  presume  a  valid  execution  of 
the  power  firom  lapse  of  time.  Ftosumptions  are  only  appli- 
cable  against  persons  who  are  sui  jurisy  and  not  against,  in- 
fants and  femes  covert^  Lewin  on  Trusts  and  Trustees; 

5th.  Because  the  pretended  execution  of  the  power,  whetho* 
it  were  by  deed  of  gift,  or  bill  of  sale,  or  by  gift,  or  sale  inpab/ 
was  procured  from  the  feme  covert,  under  such  circumstances 
as  renders  it  fraudulent  and  void  against  her.     1  Story's  E^. 
sec.  239,248,821-2.    4  Yerg.  443. 

7th.  Because  the  registration  of  the  deed  of  trust  constitut- 
ed legal  notice  to  the  complainant  of  its  existence  and  con- 
tents; and  it  was  incimibent  upon  him,  when  he  undertook  to 
purchase  from  the  trustee  the  trust  property,  to  ascertain  that 
the  feme  covert  had  executed  the  specific  power  given  her  in 
the  deed,  and  that  under  circumstances  which  would  make 
such  execution  valid  and  obligatory  upon  her.  ParUmnt  vs. 
Alexander.  1  John.  G.  R.  394.  Story's  £q.  405,  sec.  408.  It 
was,  also,  incumbent  upon  him  to  see  that  the  deed  of  ap- 
pointment  was  registered,  as  he  derived  his  title  from  the  origi- 
nal grantor,  John  Stephens,  under  the  deed  of  trust  t&rough 
that  deed  of  appointment.  Sugden  on  l^owers,  380.  '''So  the 
purchaser,"  says  Story,  '^is  in  like  manner  supposed  to  have 
knowledge  of  the  instrament  under  which  the  party  with  whom 
contracts,  as  executor,  or  trustee,  or  appointee,  derives  his 
power."  1  Story's  Eq.  461,  sec.  400.  Jackson  vs.  iVMy,  10 
John.  R.  374.  Then  the  complainant  took  the  trust  property 
clothed  with  the  trust;  unless  there  had,  before  his  purchase, 
been  a  valid  execution  by  the  feme  ^vert  of  the  specific  power, 
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and  Ihat  fact  he  was  bound  to  aecertaiii  when  be  purchased. 
1  John.  C.  R.  799,  Maury  vs.  BeBew.  2  John.  509,  Jokiwm  vs. 
Siaggs. 

8th.  Because  the  conduct  of  ike  feme  covert  does  not  deprive 
her  of  her  ri^ts  in  the  tmst  property,  upon  the  ground  of 
estoppel.     Wilkes  vs.  FUzpatrick,  1  Humph.  54. 

9th.  Because  the  length  of  time  daring  which  the  complain- 
ant's possession  of  the  tmst  property  was  acquired  docs 
not  bar  her  of  her  right  thereto,     'l^ersons  not  sui  jung^  as 

femes  covertt  and  infants,  cannot  be  precluded  from  relief,  on 
the  ground  of  aoquiesence  during  the  continuance  of  the  ^iaar 

*  bility."  Lewin  on  Trusts  and  Trustees.  Campbdl  vs.  Walker^ 
5  Vesey,  606.     13  /&.  650. 

'  iOth.  Because  the  evidence  does  not  sustain  the  inferences 
of  fact  in  the  decree,  that  the  husband  owed  debts  contracted 
befinre  and  after  the  execution  of  the  deed  of  trust,  and  diat 
ihefeme  covert  executed  the  power  of  appointment,  by  a  con- 
veyance of  the  trust  properly  to  the  trustee,  in  consid^ation  of 
the  trustee  assuming  the  payment  of  these  debts. 

11th.  Because  the  evidence  authorizes  the  conclusion,  that 
the  complainant  became  a  purchaser  of  the  trust  property  from 
the  trustee,  with  actual  knowledge  of  the  deed  of  trust,  as 
well  as  of  the  feme  covert  never  having  executed  the  specific 

« power  of  appointment;  and  such  purchase  constituted  him  a 
trustee  for  the  feme  covert, 

12.  'Because  the  statute  of  limitations  has  not  perfected  the 
title  of  the  complainant.  The  court  held,  in  the  case  of  Ar- 
rcn  vs.  MarshaUi  that  when  an  executor  sold  and  conveyed  a 
negro  slave  without  an  order  of  court,  the  right  of  the  legal;ee 
to  the  slave  was  not  barred  by  the  statute  of  limitations,  as 
the  executor  was  estopped  by  his  own  sale  from  bringing  an 

.  action  for  the  slave.  So  here  the  trustee's  sale  and  deed  estop- 
ped him  fit>m  suing  for  the  slave,  and,  therefore,  upon  theprin- 
ci|de  acted  upon  in  the  case  of  Herron  vs.  Marshall y  the  statute 
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of  limitationfl  cannot  opcfrate  in  this  case.  The  clianoevy^ 
court  in  New  York,  in  the  ciise  of  Wood  vs.  Rikcr,  I  Paige, 
6l6,fsaid  that  a  right  which  accrued  to  a.  feme  covert  daring  coi^ 
erture  was  within  the  exception  of  the  statute  of  fimitati0n0. 
Here  her  right  of  action,  either  ^igainst  the  trastee  or  the  pur* 
chaser,  accrued  during  coverture,  and  therefore,  is  not  barred. 
ThiB  case  is  distinguishable  firom  Williams  vs.  Oiey.  There 
the  trustee  eonld  hove  sued,  and  indeed  did  sue ;  here  he  dooM  * 
not.    2  Dev  Eq.    6  John.  G.  R,  \2». 

Idth.  Because  even  if  the  statute  of  limitations  could  be 
held  to  have  perfected  the  title  of  the  complainant,  as  against 
die  feme  covert^  it  does  not  follow  that  it  has  done  so,  as  agmhiirt 
her  next  of  kin;.  For  if  she  did  not  execute  the  power,  or  if 
its  execution  were  defective  and  cannot  be  aided,  or  if  it  wer^ 
void  for  fraud,  then  their  rights  in  the  trust  property  were  of 
sudi  a  character  as  that  they  cannot  be  barred  by  the  statute 
because  their  interest  in  remainder  is  defeasible  only  fay  the 
execnti<m  of  the  power  of  the  owner  for  life. 

Fbggy  for  the  complainant. 

TuRLBT  J.  delivered  the  opinion  of  the  court 

There  have  been  many  points  made,  and  argued  with  nmsb  » 
zeal  in  this'  case,  most  of  which  we  deem  it  unnecessary  to 
inyestigate,  because  in  our  opinion,  the  case  turns  upon  the 
question,  as  to  whether  there  has  been  a  legal  execution  of 
the  power  of  appointment  given  by  the  deed  of  trust  to  Mar}'' 
Stephens ;  and  under  which  the  plaintiff  Gilbert  Marshall 
claims.  If  there,  has  been  a  legal  execution  of  the  power,  the 
title  to  the  slaves  in  controversy  is  vested  in  him,  otherwise  not. 

It  appears  from  the  proof  that  about  the  17th  day  of  May, 
1827,  John  Stephens  conveyed  to  John  H.  Wooldridge  among 
other  slaves,  a  negro  woman  named  Alley,  upon  trust,  that  he 
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^flhoald  hold,  use  and  poBseas,  her  and  her  inorease  for  the  use, 
support  and  maintainance  of  Mary  Stephens,  wife  of  him 
the  said  John,  during  her  life  and  at  her  death,  if  not  disposed 
of  by  her  previously,  either  by  will  or  deed  of  gift,  the  said 
Wooldridge  trustee  was  to  convey  to  the  heirs  at  law  of  her 
the  said  Mary  excluding  her  husband. 

At  the  time  of  the  execution  of  this  deed  of  trust,  John 
Stephens  was  somewhat  indebted,  and  afterwards  became 
more  so,  and  Mary  Stephens  was  much  harassed  by  these 
debts,  the  creditors  attempting  to  obtain  satisfaction  of  them 
ofEt  of  the  negroes  conveyed  for  her  use  in  the  deed  of  trust. 
With  the  view  of  satisfying  those  debts  and  saving  the  trust 
property,  which  she  supposed  was  liable  for  them,  the  proof 
shows  that  she  made  an  arrangement  with  Wooldridge  the 
trustee,  who  was  also  her  son-in4aw,  by  which  he  agreed  to 
pay  the  debts,  which  he  did  by  borrowing  money  for  that 
purpose.  The  proof  also  shows,  that  Mary  Stephens  was 
desirous  that  none  of  the  negroes  conveyed  should  go  out  of 
the  family,  and  that  after  Wooldridge  had  agreed  to  pay  the 
debts,  she  ^conveyed  to  him  in  writing,  her  interest  in  the 
negro  woman  Alley  and  her  child  Jane,  bom  after  the  execu- 
tion of  the  deed  of  trust;  but  whether  this  conveyance  was 
a  bill  of  sale  or  a  deed  of  gift,  the  proof  leaves  wholly  uncer- 

^  tain.  That  this  conveyance  was  made  without  fraud  or  im- 
position on  the  part  of  Wooldridge,  and  with  the  free  will 
and  consent  of  Mary  Stephens,  there  can  be  no  doubt  from 
the  proof. 

On  the  30th  day  of  November,  1829,  and  subsequent  to  the 
conveyance  by  Mary  Stephens  to  John  Wooldridge,  he  be- 
ing unable  to  raise  the  money  to  repay  the  sum  borrowed, 
sold  for  that  purpose,  the  two  negroes  Alley  and  Jane  to  the 
complainant  Gilbert  Marshall,  and  conveyed  them  by  a  bill 
of  sale.  The  proof  shows  that  Mary  Stephens  knew  of  this 
sale,  that  she  was  consulted  about  it,  did  not  object  to  it,  set 
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up  no  claim  to  the  negroes  under  the  deed  of  trust,  bat  on  the 
contrary,  expressed  her  satisiaction  that  Marshall  was  about 
to  buy  them,  and  held  oat  inducements  for  him  to  do  so. 
Subsequently  Wooldridge,  the  trustee,  died,  and  the  convey- 
ance from  Mary  Stephens  to  him  is  lost  or  destroyed,  having 
never  been  registered. 

Marshall  kept  possession  of  the  negro  woman  Alley  and 
Jane  with  their  increase,  which  is  now  considerable,  from  the 
aforesaid  date  of  the  30th  day  of  November,   1829,  witiiout 
let,  molestation  or  complaint  on  the  part  of  Mary  Stephens, 
or  others  up  to  that  of  the  2l8t  of  September,  1848,  when  he 
finding  that  the  conveyance  from  Mary  Stephens  to  John  H. 
Wooldridge  had  not  been  registered  and  could  not  be  pro- 
duced, became  uneasy  about  his  title  to  said  negroes,  and 
filed  his  bill  to  have  it  perfected,  which  is  resisted  uport  the 
ground,  that  the  conveyance  of  Mary  Stephens  to  John  H. 
Wooldridge,  was  not  of  such  a  character  as  is  required  by  the 
power  of  appointment,  and  is  therefore  void  and  passed  no 
title ;  and  that  under  the  trust  she  is  entitled  to  have  the  ne- 
groes against  Marshall  during  her  life,  and.  her  heirs  after  her 
death  if  she  die  without  executing  the  power  of  appointment. 
As  we  have  seen,  Mary  Stephens  is  empowered  by  the  deed 
of  trust,  to  convey  the  negroes  at  any  time  during  her  life,  by 
deed  of  gift,  or  dispose  of  them  by  vrill.    We  are  satisfied  ^ 
•     that  this  power  is  to  be  strictly  construed,  and  that  under  it 
she  could  not  convey,  by  a  bill  of  sale,  but  we  do  not  think, 
(as  has  been  argued)  that  the  power  of  appointment  is  con- 
fined  to  an  execution  in  favor  of  her  own  children,  but  that 
it  is  a  general  power  of  appointment  by  will  or  deed  of  gift. 
We  are  also  satisfied  .that  it  must  be  proven  that  the  power 
was  executed  by  her,  and'in  a  legal  manner ;  and  that  it  devolv- 
ed upon  Marshall  to  establish  this  fact.     But  it  is  a  fact  to  be 
proven  like  all  others ;  positive  proof  is  not  required,  but  such 
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proof  only  as  will  warrant  a  lefttimate  presumption  or  infer- 
ence that  it  exists.  That  Mary  Stephens  is  a  feme  cowri^ 
places  this  case  in  no  different  position  as  to  the  wdght  of 
proof  which  would  be  required  to  estaUish  this  fact,  from 
what  it  would  occupy  if  she  were  a  feme  sole;  for  in  execnting 
the  power  she  would  be  acting  as  a  feme  acie^  and*  the  same 
rules  and  construction  of  evidence  is  applicable  as  if  she 
were. 

We  hold  it  to  be  a  sound  principle,  supported  by  both  justioe 
and  reason,  that  when  there  is  a  power  of  appointment,  which 
has  been  exercised,  and  there  be  a  legal,  and  an  illegal  mode 
of  exercising  it,  and  the  proof  leaves  it  doubtful  which  has 
been  used,  the  legal  presumption  in  favor  of  innocent  purcha- 
sers, or  meritorious  claimants  is,  that  it  has  been  the  legal  one. 
This  proposition  will  not  be  disputed,  and  it  is  decisive  of  this 
case,  unless  we  were  to  require  positive  proof  of  the  legal  ex* 
ecution,  which  we  can  upon  no  principle  of  law  known  to  ua, 
do.  The.  proof  shows,  that  Mary  Stephens  conveyed  by  a 
written  instrument  her  interest  in  the  negroes,  Alley  and  Jane 
to  John  H.  Wooldridge.  This  she  had  the  power  to  do,  pro- 
vided it  was  done  by  a  deed  of  gift,  but  not  by  a  bill  of  sale. 
The  instrument  not  having  been  registered,  and  having  been 
lost,  or  destroyed,  it  has  become  impossible  to  show  which  it 
was;  shall  we  then  presume  that  it  was  by  deed  of  gift,  or  by 
bill  of  sale  ?  The  presumption  is  always  in  favor  of  legal 
obedience  and  never  against  it;  and  moreover,  upon  what  prin- 
ciple shall  it  be  presumed,  that  the  execution  of  the  power 
was  by  bill  of  sale  rather  than  by  deed  of  gifW  The' title  of  per- 
sonal property  passes  as  well  by  one  as  the  other,  and  there 
was  no  reason  to  induce  the  use  of  the  one  which  was  illegal, 
in  preference  to  the  one  which  was  legal.  That  Wooldridge 
paid  the  debtd,  which  were  embarrassing  Mary  Stephens  in 
the  eivjoyment  of  the  trust  property,  is  no  argument  in  favor 
of  the  presumption  that  the  conveyance  was  by  UIl  of  sale. 
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hut  in  our  judgment  the  reverse;  it  is  shown  that  the  debts 
were  not  of  equal  value  to  the  negroes  conveyed;  the  payment 
of  them  then  could  only  have  been  inducement  to  and  notcon-^ 
sideration  for  the  conveyance ;  for  if  it  had  been  the  consider- 
ation the  negroes  would  have  been  sold  to  the  best  purchaser. 
But  Wooldridffe  was  the  son-in-law  of  Mary  Stephens;  she 
was  desirous  of  keeping  the  negroes  in  the  family^  and  also 
of  procuring  others;  she  was  apprehensive  they  might  be 
sold  for  the  purpose  of  paying  the  debts;  to  do  this  it'  was 
necessary  that  the  debts  should  be  paid  and  paid  by  Wool* 
dridge,  and  in  conaideration  of  his  doing  so,  she  agreed  to 
give  and  did  give  to  him  the  negroes  Alley  and  Jane,  and  did 
not  sell  them  to  him;  the  fact  that  Wooldridge  paid  these 
debts  constitutes  him  a  more  meritorious  donee  than  he  would 
otherwise  have  been,  and  the  more  thoroughly  entitled  to  the 
aid  of  a  court  of  chancery  in  establishing  the  execution  of 
the  power:  if  he  has  the  right,  complainant,  his  vendee,  Mar- 
shall, has  as  strong,  if  not  stronger,  claim  upon  the  aid  of 
that  court  for  the  same  purpose.  Had  the  cestui  qwe  trust  in 
the  present  instance  been  a  man  instead  of  a  woman  and 
feme  covert^  we  apprehend  a  different  rule  for  the  govern- 
ment of  the  case  would  never  have  been  contended  for.  But 
the  rule  is  the  same  in  either  case ;  as  we  have  already  ob- 
served, though  a  feme  covert^  in  the  execution  of  this  power 
Mary  Stephens  was  acting  as  a  feme  scle^  and  the  rules  of 
constmction  are  the  same  when  a  power  is  to  be  executed, 
whether  the  person  executing  it  be  a  man  or  a  woman.  There 
is  nothing  in  the  objection  that  the  gift  is  made  to  the  trustee; 
a  trustee  may  contract  with  a  ce$tui  qwe  trust  in  relation  to  the 
trustproperty  provided  it  be  done  in  good  faith,  without  fraud 
or  imposition,  and  where  a  cestui  que  trust  is  empowered  to 
g^ve  away  the  trust  property,  it  may  under  the  same  restric- 
tions be  given  to  the  trustee.  We  are  satisfied  that  this 
15 — Vol.  viii. 
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traiuiaotioii  between  the  trustee  and  ceHui  que  iruti  in  tUs  in- 
stance, (to  ua^  a  phrase  from  criminal  law)  was  amsdexceptione 
mogeres. 

We  therefore  think,  that  the  ccmiplainant  by  virtue  of  his 
contract  of  sale  with  John  H.  Wooldridge  obtained  the  le^ 
title  to  the  negroes  in  controversy,  and  is  entitled  to  the  relief 
given  him  by  the  decree  of  the  chancery  court  which  is  affirm- 
ed. 


The  Governor  vs,  Allen  &  McMurdib. 

The  govenior  of  the  etate,  as  the  head  of  the  ezeoatite  depeitment,  u  a  eorpontioo 
•ole,  and  bonds  made  payable  to  him,  which  violates  no  public  policyt  ^  prWate 
morality,  but  are  appropriate  to  the  execution  of  the  laws,  are  Talid,  and  may  be 
sued  on  in  the  name  of  the  governor,  for  the  benefit  of  those  interested;  though 
there  be  no  stattfte  expressly  authorieing  the  execution  of  such  bonds. 

This  is  an  action  of  covenant  which  was  instituted  in  the 
circuit  court  of  Montgomery  county,  in  the  name  of  "A.  V. 
Brown,  governor  in  and  over  the  State  of  Tennessee,"  against 
Allen  and  McMurdie.  The  declaration  avers  the  execution  of 
a  bond  for  three  thousand  dollars,  by  Allen  and  McMurdie 
with  Davie,  to  A.  V.  Brown,  governor  of  the  State  of  Tennes- 
see, with  a  condition,  that  Davie,  being  trustee  for  the  county 
of  Montgomery,  and  receiver  of  the  school  funds  for  said  coun- 
ty, should  receive,  keep  and  pay  over,  as  the  law  directs,  the 
said  school  fund,  and  averred  the  reception  of  the  sum  of 
three  thousand  dollars,^  money,  belonging  to  the  school  fund, 
and  a  failure  to  pay  over  the  same  according  to  law. 

To  this  declaration  there  was  a  demurrer,  and  the  presid- 
ing judge,  M.  A.  Martin,  sustained  it,  and  gave  judgment  in 
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favor  of  the  defendant,  from  which  W.  B.  Johnson,  attorney 
genjsral  for  the  state,  appealed. 

AUoTMy  gCTierd^  for  the  plaintiff. 

It  is  ai^ued,  that  this  bond  should  have  been  made  payable 
to  the  superintendent  of  pabUc  instmction,  and  not  to  the  gov* 
omor,  and  that  there  being  no  statute  authorising  the  execn^ 
tion  of  such  a  bond  to  the  governor,  this  suit  could  not  be 
maintained. 

He  thought  the  authorities  sustained  the  action,  and  cited 
VnUed  States  vs.   Th^ey^  5  Peters,  116. 

E,  H.  JFbsteTyjr,,  for  the  defendant  * 

This  bond  is  made  to  the  governor,  instead  of  the  superin* 
tendent  of  schools.  This  is  not  a  good  statutory  boi|d, 
and  no  judgment  by  motion  can  be  had,  and  though  a  good 
common  law  bond,  so  far  as  being  voluntary,  and  not  in  vio- 
lation of  any  principle  of  public  policy,  or  of  any  rule  of  mo* 
Tshtyy  yet  on  account  of  being  made  to  the  office,  not  naming 
the  incumbent  of  the  office  of  governor,  instead  of  the  super- 
intendent, no  action  at  common  law  can  be  sustained. 

It  is  not  a  good  statutory  bond,  because  not  made  to  the 
superintendent,  and  is  not  a  good  bond  at  common  law,  so  as 
to  enable  the  successor  to  sue.  8  Dev.  86, 286.  4th  Dev.  268. 
1  Dev.  153.    3  Call's  Rep.  364,  454. 

That  a  successor  in  an  office  shaU  sue,  is  unknown  to  the 
common  law,  and  he  can  only  do  so  upon,  and  in  virtue  of  d 
statutory  bond,  and  if  the  bond  be  not  good  under  the  statute^ 
no  suit  is  sustainable  by  the  successor  at  common  law.  2  Mut*- 
phy,  40.     19  Yerg.  465,  HUbits  vs.  Canada. 

In  this  case  the  administration  bond  was  made  to  Hibbits, 
chairman  of  county  court,  instead  of  to  the  governor,  and  the 
question  was,  whether  Hibbits'  representatives  should  sue,  he 
being  dead,  or  the  the  successor  of  the  governor. 


178  NASHVILLE: 

[Tlie  Govemor  n$.  Allen  <&  MeMurdie.] 

Ttiaunr  J.  delivered  the  opinion  of  the  court. 

On  the  18th  day  of  Augast,  1843,  G.  A.  Davie,  who  had 
been  elected  trustee  for  the  oounty  of  Montgomery,  executed 
Mb  bond  with  G.  P.  Allen  and  Robert  MeMurdie  hie  sureties, 
to  tbe  governor  in  and  over  the  State  of  Tennessee,  in  the 
penal  sum  of  three  thousand  dollars,  to  be  void  upon  condi- 
tioDy  that  he  received  and  securely  kept  and  paid  over  the 
school  funds  of  said  county  as  the  law  directs.  This  bond 
WSB  acknowledged  in  open  court  at  the  August  term>  1843,  of 
the  county  court  of  Montgomery.  The  condition  of  this  bond 
being  broken,  a  suit  thereon  was  commenced  at  the  July 
term,  1846,  of  the  circuit  court  of  Montgomery  in  the  name 
of  Aa|?on  Y.  Brown,  Grovemor,  in  and  over  the  State  of  Ten- 
newee,  against  G.  P.  Allen  and  Robert  MeMurdie  two  of  the 
obUgprs.  To  the  declaration,  the  defendants  filed  a  general 
demuvrer  which  was  sustained  by  the  circuit  judge  and  judg- 
ment was  given  accordingly^  from  which  an  appeal  in  error 
is  prosecuted  to  this  court. 

TJlie  question  presented  for  consideration  upon  this  demur- 
rer, is,  whether  a  suit  at  law  can  be  maintained  upon  thia 
faond,  in  the  name  of  the  governor  of  the  state.  By  tha  43d 
section  of  the  act  of  1888>  chap.  148,  and  the  4l8t  section  of 
the  act  «f  1840,  chap.  38,  the  trustees  of  the  different  oouii* 
ties  of  this  state,  before  the  reception  of  the  portion  of  com- 
mm  sichool  fy»i  belonging  to  their  counties  under  the  general 
Uw  for  distributing  it  to  them,  are  required  to  enter  into  bond 
vptb  two  or  more  8eouri,tie0>  ^  tiie  proper  performance  of 
their  duties  Ul  relation  thereto,  to  the  superintendent  of  pvhr 
lie  instruction  and  his  suocessors  in  office.  The  bond  sued  on 
thim  In  this  action  is  not  a  good  statutory  bond,  according  to 
all  the  deoisions  of  the  state  courts  upon  such  sulyects,  aad 
tt^  question  niM^essarily  is,  whether  it  can  be  held  to  be  a 
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good  common  law  bond  to  be  sued  upon  in  the  name  of  the 
governor  of  the  state. 

Bfefore  entering  into  a  general  investigation  of  this  subject 
we  deem  it  proper  to  premise,  that  the  bringing  this  suit  in  th^ 
name  of  Aaron  V.  Brown,  governor  and  successor  of  James 
C.  Jones,  gives  no  additional  strength  to  the  action  which  it 
would  not  have  had,  provided  the  suit  had  been  brought  mere- 
ly in  the  name  of  the  governor  of  the  state ;  and  that  the 
question  must  be  examined  as  if  it  had  been  so  brought;  for  if 
the  bond  be  not  a  good  common  law  bond  when  made  payable 
to  the  office  of  governor  as  such ;  the  making  it  payable  to  d 
particular  governor  described  eo  nomine  and  his  successors, 
could  not  sustain  the  action,  for  in  such  case  the  suit  would 
not  enure  to  his  successors,  but  must  be  brought  in  his  name 
if  alive,  and  if  not,  in  the  name  of  his  personal  representative. 
The  bond  in  this  case  in  point  of  fact  was  not  executed  to 
any  particular  governor  eo  nomine,  but  to  the  governor  in  and 
over  the  State  of  Tennessee:   then  can  an  action  at  law  be 
maintained  upon  it?    The  solution  of  this  question  depends 
upon  the  fact    whether  a  bond  can  upon  common  law  prin- 
ciples be  executed  to  the  governor  of  the  state.     In  the  case 
of  Polk  vs.  Plummer  and    others,    2d  Humph.,    506,   Judge 
Reese  who  delivered  the  opinion  of  the  court  says:  ^"that  when 
a  statute  directs  a  bond  for  the  public  benefit  to  be  made  pay- 
able to  the  governor  or  other  functionary  having  legal  suc- 
cession, the  office  is  the  payee,  and  the  successor  whether  de- 
scribed eo  nomine,  either  in  the  statute  or  bond,  or  not,  may  yet 
maintain  the  action,  such  officer  being  made  by  form  of  the 
statute  and  for  the  public  benefit,  quoad  hoc,  a  corporation 
sole."    There  is  no  reason  whatever  for  questioning  the  gen- 
eral truth  of  this  proposition:  it  is  sustained  by  the  judgment 
of  the  supreme  court  of  North  Carolina  in  the  case  of  tbe 
Justices   of   Cumberland   vs.    John   Armstrong  and  others,    3d 
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Dev.  Rep.  284,  where  it  Ib  held  that  the  acts  of  assembly 
which  direct  the  justices  of  the  county  courts  to  take  bonds  to 
themselves  in  their  official  capacity  confer  on  them,  as  to  such 
bonds,  a  corporate  character. 

But  it  must  be  admitted  in  both  these  cases,  that  if  they 
be  only  gnwad  corporations,  and  the  bonds  be  not  within  the 
statute  authorizing  them,  they  will  not  enure  by  succession. 
But  is  a  governor  of  a  state  only  gnwad  a  corporation  sole? 
We  think  not:  it  is  true  it  is  held  in  the  case  of  Polk  vs.  Plum- 
mer  and  others^  to  be  quoad  that  particular  transaction  a  cor- 
poration sole,  but  that  was  all  that  it  was  necessary  to  hold 
him  in  that  case,  but  it  is  not  determined  that  he  is  not  a  cor- 
poration  sole  for  other  purposes  besides  those  in  which  bonds 
are  directed  by  statute  to  be  made  payable  to  him.    Black- 
stone  in  the  Ist  volume  of  his  commentaries,  page  469,  says: 
'^a  corporation  sole  consists  of  one  person  only,  and  his  succes- 
sors in  some  particular  station  who  are  incorporated  by  law, 
in  order  to  give  them  some  legal  capacities  and  advantages, 
particularly  that  of  perpetuity  which  in  their  natural  persons 
they  could  not  have  had''.    In  this  view  the  king  is  a  sole 
corporation,  so  is  a  bishop,  and  so  is  every  parson  and  vicar. 
Now,  the  governor  constitutes  the  executive  department  of 
the  state;  he  is  vested  by  the  constitution  of  the  state  with 
great  and  important  powers  to  be  executed  for  the  benefit  of 
the  state,  and  it  is  absolutely  necessary  that  there  should  be 
no  inierr^num  in  his  office,  to  avoid  many  and  great  incon- 
veniences;  this  cannot  be  unless  we  apply  to  him  the  maxim 
of  the  common  law,  applicable  to  the  king,  that  he  never  dies ; 
this  maxim  of  the  common  law  (like  most  if  not  all  of  them,) 
is  based  upon  wise  conceptions  and  not  upon  any  foolish  rev- 
erence for  kings  or  belief  in  their  sanctity  or  immunity  from 
the  common  lot  of  mankind,  but  upon  the  necessary  assump- 
tion that  the  state  which  protects  and  cares  for  ail,  never 
ceases  to  exist,  but  that  it  is  always  alive  and  active  in  the 
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perfixmaace  of  its  duties  to  the  citizen.  The  state  being  cm 
ideality  can  only  be  conceived  of  through,  the  pnblio  fun<^ 
tionaries  who  constitute  the  different  departments  by  which 
it  exists,  therefore  to  hold  that  it  never  dies,  is  necessarily  to 
hold  that  those  who  constitute  its  necessary  departments  never 
die;  the  departments  by  which  the  government  of  Great 
Britain  exists  are  the  king  and  houses  of  parliament;  the 
king  is  the  executive  of  the  nation,  and  he  and  the  two  houses 
of  parliament  are  the  legislature;  there  is  never  in  comtempla- 
tion  of  law  an  interregnum  in  either  of  these  departments, 
for  the  law  making  and  the  law  executing  power  being  ab- 
solutely necessary  to  the  existence  of  the  state,  if  they  cease 
to  be,  the  state  pro  tempore  ceases  to  exist,  which  would  be  a 
solecism  in  a  government  not  destroyed  by  invasion  or  rebel- 
lion, and  thrown  back  upon  the  primitive  principles  of  so- 
ciety. 

The  governor  of  this  state  is  the  executive  of  it;  it  is  one  of 
his  duties  among  many  others  to  see  that  the  laws  of  the  state 
are  executed  and  obeyed :  this  is  a  great  and  fundamental  duty 
without  the  proper  observance  of  which,  society  might  and 
would  necessarily  be  greatly  distracted :  and  the  proper  secu- 
rity of  life,  liberty,  and  property  seriously  endangered  for  the 
purpose  of  enforcing  the  execution  of  ihe  laws,  and  the  pro- 
tection of  the  state  from  rebellion  and  invasion;  he  is  the  com- 
mander of  the  forces  of  the  state ;  to  hold  that  there  can  be 
an  interregnum  in  this  office,  would  be  to  hold  to  the  tempo- 
rary anarchy  of  the  state :  and  in  order  to  hold  that  there  is 
no  such  mterr^nvm^  we  must  hold  that  the  Governor  as  such 
never  dies;  fo  do  this  he  must  be  a  corporation  sole  with  suc- 
cession in  office.  Such  we  think  he  is,  constituted  so,  by  the 
organization  of  our  state  government,  and  not  by  any  partic- 
ular statute  or  statutes;  and  therefore  when  bonds  are  di- 
rected to  be  made  payable  to  him  in  his  official  capacity,  they 
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are  payable  to  him  in  his  capacity  as  a  corporation  sole  fwad 
tliat  particalar  tranaaotion. 

If  the  governor  of  the  atate  be  a  corporation  sole,  then  he 
may  be  a  tmstee,  and  that  too  in  things  not  connected  with 
bia  office,  for  it  is  well  settled  that  corporations  both  aggre* 
gate  and  sole  may  be  trastees  for  others.  A  bond  then  exe- 
cuted to  a  governor  of  the  state  voluntarily,  which  violates  no 
public  policy,  or  private  morality,  but  on  the  oontrary,  is  made 
to  secure  a  public  right,  may  be  sued  upon,at  law  in  the  name 
of  the  governor  for  the  benefit  and  use  of  those  interested  in 
it|  and  that  too,  though  there  be  no  express  statute  authorising 
it.    There  is  no  case  to  be  found  contradicting  this  position. 

In  the  case  of  the  United  States  yb.  Tkos,  Tinglejf^  5th  Peters, 
114|  it  was  held  "that  a  bond  voluntarily  given  to  the  U. 
States  and  not  prescribed  by  law,  is  a  valid  instrument,  upon 
the  parties  to  it,  in  point  of  law,  because  the  U.  States  have 
in  their  political  capacity  a  right  to  enter  into  a  contract,  or 
take  a  bond  not  previously  provided  by  law,  and  the  U.  States 
being  a  body  politic  may  within  the  sphere  of  the  constitution- 
al power  granted  to  it  enter  into  contracts  not  prohilated  by 
law  and  appropriate  to  the  just  exercise  of  those  powers." 

In  the  case  of  Hibbits  vs.  Canada  et  als,  10th  Yerger  465,  it 
was  held  by  this  court,  that  when  an  administration  bond  was 
made  payable  to  James  Hibbits,  chairman  of  Smidi  county 
and  his  successors  in  office,  instead  of  the  governor  as  is  di- 
rected by  law,  ^'that  no  action  at  law  could  be  maintained  on 
the  bond  in  the  name  of  a  successor,  but  that  the  bond  waa 
valid  at  common  law  as  a  voluntary  bond,  and  that  a  suit  ai  law 
might  be  maintained  upon  it  in  the  name  of  the  personal  rep- 
resentative of  Hibbits."  The  chairman  of  the  county  court 
is  not  a  corporation  sole,  and  therefore  upon  his  death  he 
has  no  successor,  and  a  bond  executed  to  him  without  author- 
ity by  statute,  necessarily  descends  to  his  personal  represen* 
tativo  and  mupt  be  nucd  upon  in  his  name. 
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The  ease  of  PcHk^ governor ^V9.  Phaaner  etals.  in  3d  Humph, 
holds  as  vre  have  seen  in  a  too  restricted  sense  that  the  gover- 
nor is  a  corporation  sole  when  a  bond  has  been  executed  t6 
him  by  statutory  provision.  In  the  case  of  JoneSy  governor ^  vs. 
WUeyetale,^  4th  Humph.  146,  a  bond  was  taken  from  the  deik 
of  Roane  county  court,  payable  to  Newton  Gannon  and  his  sae^ 
oessors  in  office,  but  taken  before  the  wrong  tribunal;  it  was 
held  that  the  bond  was  not  a  good  statutory  bond,  but  that  it 
was  a  good  common  law  bond,  and  might  be  sued  upon  in  the 
name  oT  Gannon's  personal  representative,  but  not  in  Ibe 
name  of  his  successor.  But  Newton  Cannon  was  not  a  cor- 
poration sole,  and  therefore  could  have  no  successors^  and 
even  if  the  bond  had  been  made  payable  to  him  calling  him 
governor,  it  is  probable,  it  would  have  been  held  to  be  a  de- 
smption  personal  only. 

In  the  case  of  the  justices  of  Carroll  cawnty  court  vs.  Bttdtan" 
any  Murphy  L.  R.  2d,  40,  it  it  held  by  the  supreme  court  of 
North  Carolina,  that  a  guardian  bond  made  payable  to  the  jus- 
tices of  Carroll  county  is  void  at  common  law,  but  because 
it  was  held  that  the  justices  of  the  county  court  are  not  a  cor- 
poration, Und  their  individual  names  were  not  used  in  the 
bond  or  suit,  but  it  may  be  doubted  whether,  if  the  bond  was 
executed  in  pursuance  of  the  statute,  the  justices  would  not 
under  the  authority  of  the  case  of  the  justices  of  Cumberland 
vs.  ArmHrongy  3d  Dev.  be  considered  a  corporation  quoad  that 
transaction. 

In  the  case  of  the  govemm'for  use  of  the  State  BankvB.  Tuntty^ 
et  als.y  1st  Dev.  1&3,  it  was  held  by  the  supreme  court  of  North 
Carolina  that  a  sheriff's  bond  in  a  sum  different  from  that  di- 
rected by  law  made  payable  to  John  Branch,  governor,  and 
his  successors  was  not  a  good  statutory  bond  and  could  not  be 
sued  upon  in  the  name  of  Gfabriel  Holmes,  governor,  and  his 
8ucccss<Nrs.  This  case  is  the  same  with  that  of  Jonesy  governor 
VB.  WSe^  et  als.y  4th  Hum.  46,  and  was  decided  as  that  was,  for 
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the  same  reason,  to  wit,  that  the  bond  is  payable  to  the  governor 
as  an  individual  eo  nomine^  and  not  to  his  office,  and  therefore 
descends  to  his  personal  representative.  These  are  all  li|e 
cases  to  which  we  have  been  referred  as  conflicting  widi 
the  view  we  have  taken  of  this  case :  we  think,  as  we  have 
endeavored  to  shew,  that  they  are  not  in  conflict  with  it. 

Upon  the  whole  then,  we  are  of  opinion,  that  the  execution 
of  this  bond  being  voluntary,  and  for  the  purpose  of  secur- 
ing a  fund  belonging  to  the  county  of  Montgomery,  donated  to 
it  by  the  state,  and  for  which  the  trustee  of  the  county  was 
bound  to  enter  into  bond  and  security  before  he  received 
it,  that  the  mistake  of  the  county  court  in  not  taking  this  bond 
payable  to  the  superintendent  of  public  instruction,  but  to  the 
governor  of  the  state,  though  it  vitiates  it  as  a  statutory  bond, 
does  not  avoid  it  at  common  law,  but  that  the  governor  of  the 
state,  being  a  corporation  sole,  a  suit  may  be  maintained  upon 
it  in  his  name  for  the  benefit  of  the  county  of  Montgomery, 

We  therefore  reverse  the  judgment  of  the  circuit  court,  over- 
rule the  demurrer,  and  remand  the  case  for  further  proceeding. 
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1.  A  ooort  of  chancery  will  not  set  aside  h  pfo  eonfeswo  decree,  ibough  tbe  mflidavit 
be%atisfiictoiy,  and  tbe  answer  full,  if  such  answer  does  not  disclose  a  valid  de* 


2.  An  owner  may  part  with  hit  right  to  his  slave,  and  vest  him  with  an  imperfect 
right  to  freedom,  by  deed,  by  will,  or  by  parol  contract,  or  he  may  convey  such  slave 
in  trast  to  a  third  person  for  the  benefit  of  such  slave,  and  his  right  to  his  freedom, 
and  his  labor,  takes  efiect  at  the  date  of  the  surrender  of  the  owners*  right,  and  not 
from  tbe  period  the  assent  of  the  state  is  given. 

3.  Any  person  may  petition  for  tbe  emancipation  of  a  slave,  where  the  owner  has 
parted  with  the  right  to  him.  The  cmly  reason  for  requiring  the  applioation  to  come 
from  the  owner  is,  that  his  consent  is  thereby  made  manifest  iu  the  most  satisfactory 
manner. 

4.  Tbe  proceedings  of  the  county  court  emancipating  a  slave  cannot  be  impeached 
when  collaterally  brought  in  question,  unless  they  be  void  on  their  face. 

Moses  Lewis,  a  free  person  of  color,  filed  this  bill  in  the 
chancery  court  at  Lawrenceburg,  against  G.  F.  Simonton. 
The  bill  charged,  that  complainant  was  free,  and  set  forth  the 
proceedings  of  his  emancipation,  and  that  he  was  tlie  owner 
of  a  note  executed  by  Richardson  &  Anthony,  and  that  defend- 
ant  seised  him  and  kept  him  imprisoned,  and  threatened  him 
with  a  criminal  prosecution,  and  thereby,  without  considera- 
tion compelled  him  to  surrender  to  defendant  the  note  afore- 
said. The  bill  prays  that  the  note  be  delivered  to  him.  A 
decree  was  taken  pro  confesso^  and  at  a  subsequent  period  an 
affidavit,  with  an  answer,  was  tendered  to  the  court  on  a  mo- 
tion to  set  aside  the  decree.  The  presiding  chancellor,  Cahal, 
being  of  the  opinion  that  the  answer  contained  no  vaUd  de- 
fence to  the  charges  of  the  bill,  refused  to  set  aside  the  in- 
terlocutory decree,  but  gave  a  final  decree  in  favor  of  the 
complainant,  directing  the  delivery  of  the  note  in  question  to 
the  compl^nant,  and  in  the  event  of  failure  so  to  do,  that  ex- 
ecution  should  issue  against  the  defendant  for  the  amount  of 
note  anil  interest  thereupon. 

From  this  decree,  the  defendant  appestled. 
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Eldridge,  for  the  complainant. 

He  cited  14  John.  128.  3  Humph.  90,  569.  2  Humph.  85. 
5  Humph.  358.     6  Humph.  33.     6  Yerg.  119,  127,  157.    ' 

N.  S.  BrowTiy  for  the  defendant. 

McKiNNEYi  J.  delivered  the  opinion  of  the  court. 

The  complainant,  a  free  man  of  color,  files  this  bill  to  have 
delivered  up  and  restored  to  him  a  note  for  four  hundred  dol- 
lars, made  by  Amos  Richardson  and  John  6.  Anthony  to  S.  £. 
Rose,  as  the  friend  and  trustee  of  complainant,  due  25th  De- 
cember, 1845,  which,  the  bill  alWges,  he  was  forced  to  sur- 
render to  the ,  defendant  without  consideration,  by  imprison- 
ment  and  threats  of  a  criminal  prosecution. 

At  the  return  term  two  months  were  allowed  the  defendant 
to  put  in  an  answer  to  the  bill.  He  failed  to  do  so,  and  judg- 
ment/tto  confesso  was  entered  against  him.  At  the  June  term, 
1847,  of  the  chancery  court,  at  Lawrenceburg,  the  cause  was 
heard,  and  a  decree  made  for  the  complainant,  from  which  the 
defendant  appealed  to  this  court. 

It  appears  from  the  record,  that  after  the  decree  was  pro- 
nounced the  defendant  presented  an  answer,  accompanied 
with  an  affidavit  excusing  the  delay,  and  asked  to  have  the 
decree  and  judgment  jvn?  confesso  set  aside,  and  to  be  permit- 
ted to  file  the  answer.  This  application  was  refused  by  the 
chancellor,  on  the  ground  mainly,  that  the  answer  substantial- 
ly admitted  the  equity  of  the  bill,  and,  therefore,  could  avail 
the  defendant  nothing. 

It  is  argued  by  the  defendant,  that  the  decree  of  the  chan- 
cellor  is  erroneous,  and  should  be  reversed  on  several  grounds. 

1st.  Because  of  the  refusal  of  the  chancellor  to  receive  the 
answer  of  the  defendant.    In  this,  we  think,  there  was  no  er- 


le,  and         ^ 
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BOT.  The  answer  offered  to  be  filed  contains  no  matter  of  de- 
fence  sufficient  to  enable  the  defendant  to  resist  the  relief 
sought  by  the  bill,  and,  therefore,  it  was  properly  rejected. 

2dly.  It  is  insisted,  that,  from  the  face  of  the  bill,  it  appears 
that  the  proceedings  of  the  county  court  of  Lawrence  county 
for  the  emancipation  of  the  complainant  were  void ;  that  he  is 
still  a  slave,  and,  therefore,  cannot  maint^n  this  bill. 

From  the  allegations  and  proof,  it  appears  that  in  the  year 
1835  the  complainant  purchased  his  freedom  from  Dixon  C. 
Toppy  his  former  owner,  at  the  price  of  $1000.  Topp  wi 
non-resident,  and  the  complainant  at  the  time  of  thej^rcluB^Ai^j^ 
was  residing  with  Thomas  Martin,  in  Giles  cowmri^nihiB 
'  state.  He  had  a  wife  and  child,  who  were  slaves,  rmiditf  i^CBV)^^ 
s^d  county,  whose  freedom  he  also  vtrished  to  purcf  ase,  and 
he  desired  to  remain  in  this  state  until,  from  the  proc< 
labor,  he  could  realize  money  enough  to  enable  him  t^ 
But  as  he  could  not  remain  in  this  state  if  emancipated,  it  was 
mutually  agreed  between  the  complainant  and  said  Tbpp  and 
Martin,  in  order  that  he  might  accomplish  the  object  he  had  in 
view,  without  the  violation  of  the  law,  that  his  emancipation 
fhould  be  postponed  for  a  time,  and  that  Topp  should  make  a 
conveyance  of  complainant  to  Martin,  in  trust,  JLo  permit  him 
to  labor  for  himself,  and  to  reap  the  benefit  of  his  earnings, 
until  such  time  as  he  should  desire  to  be  emancipated;  and  a 
conveyance  to  thjs  effect  was  accordingly  executed.  Some 
years  afterwards,  the  complainant  having  removed  from  Giles 
county,  and  Martin  being  unwilling  to  remain  longer  respon- 
sible for  him,  executed  a  conveyance,  or  bill  of  sale  of  com- 
plainant and  his  wife,  (the  complainant  having  purchased  her 
freedom  in  the  mean  time,)  to  one  M.  H.  Buchanan,  of  Law- 
renceburg,  which  shows  upon  its  face  the  trust  in  favor  of  com- 
plainant and  his  wife;  that  he  Martin  had  no  claim  to  their 
ownership ;  that  Buchanan  had  '^consented  to  take  charge  of 
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them,"  and  purports  to  tranBfer  no  other  interest  in  them  than 
was  vested  in  Martin  by  the  bill 'of  sale  from  Topp.  The  bill 
alledges  that  Buchanan,  in  the  latter  part  of  the  year  1843,  or 
early  in  1844,  when  about  to  remove,  denied  having  ev^  ac- 
cepted said  trust;  and  in  writing,  on  the  back  of  the  bill  of 
sale  made  to  him  by  Martin,  disclaimed  his  acceptance  thereof, 
and  all  right,  legal  or  equitable,  to  the  complainant  and  his 
wife ;  and  that  Buchanan  never,  at  any  time,  claimed  to  have 
any  right  to  the  labor  or  services  of  complainant  and  wife,  or 
the  profit  thereof.  The  bill  further  alledges,  that  in  the  spring 
of  the  year  1845,  the  complainant  was  desirous  of  removing 
from  this  state ;  and  for  the  purpose  of  enabling  himself  and 
wife  to  obtain  their  emancipation,  said  Martin  conveyed  them 
to  John  Stephenson,  by  bill  of  sale  bearing  date  28th  March, 
1845,  and  on  the  7th  day  of  April  ensuing,  said  Stephenson 
presented  a  petition  to  the  county  court  of  Lawrence  county 
for  their  emancipation,  which  was  granted;  and  they  were  in 
due  forni  emancipated  and  declared  free,  and  bond  with  secu- 
rity given  for  their  removal  from  this  state ;  they  shortly  after- 
wards removed  to  the  State  of  Illinois. 

The  record  of  the  emancipation  is  exhibited  with,  and  forms 
part  of  the  bill ;  the  bill  of  sale  from  Martin  to  Buchanan  is 
also  incorporated  in  the  bill ;  but  the  discliumer  or  relinquish- 
ment, alledged  to  have  been  made  by  Buchanan,  is  not  pro- 
duced, nor  proved.  Upon  this  state  of  facts  it  is  argued  for 
the  defendant,  that  inasmuch  as,  under  our  law,  there  is  no  in- 
termediate, or  middle  state,  between  freedom  and  slavery,  the 
legal  effect  of  the  conveyance  of  the  complainant  to  Buchanan, 
was  to  make  the  former  the  slave  of  the  latter,  and  that  he 
still  remiuns  such :  and,  therefore,  his  emancipation  by  the 
county  court  of  Lawrence  county,  at  the  instance  of  Stephen- 
spn,  was  void,  as  under  the  act  of  1801,  it  could  only  take 
place  on  the  fi^plication  of  owner  of  the  slaA^e. 
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We  cannot  assent  to  the  oorreetness  of  this  Mrgament.    By 
the  common  law,  the  master  by  his  own  act  might  manmnit  his 
slave  by  parol ;  and  that  manumission  would  even  be  implied 
from  the  acts  and  conduct  of  the  master.    2  Black.  Com.  95. 
In  this  state,  by  virtue  of  statutory  prohibition,  emancipation 
cannot  take  place  without  the  consent  of  the  government;  nev- 
ertheless, the  owner  may  part  vdth  his  right  of  property  in 
the  slave,  as  fully  as  at  common  law,  and  thereby  vest  him 
with  an  imperfect  right  to  freedom.    This  may  be  done  by 
deed,  or  will,  or  even  by  parol  contract  with  the  slave;  and 
if  in  either  of  these  modes  the  master  has  parted  vrith  his 
right,  nothing  remains  to  be  done  t6  entitle  the  slave  to  his 
freedom,  but  the  assent  of  government.    But  although  liie 
right  of  the  slave  to  freedom  is  imperfect  and  incomplete,  un^ 
til  the  assent  of  the  state  has  been  mafiifested  by  the  proper 
tribunal,  constituted  by  law  and  entrusted  vidth  the  disclretion- 
ary  power  of  giving  such  assent,  yet  the  legal  character  and 
condition  of  the  slave  is  changed.    His  relations  to  his  former 
master  and  to  the  community,  are  likewise  changed.    By  the 
act  of  the  master,  imparting  to  him  an  imperfect  right  to  free- 
dom, he  ceases  to  be  in  the  state  and  condition  of  slavery ; 
ceases  to  have  an  owner,  or  master,  within  the  meaning  of  the 
law.     And  not  only  may  the  master,  by  direct  contract  with 
the  slave,  confer  upon  him  an  immediate  right  to  present  free- 
dom :  he  may  likewise  make  a  conveyance  to  a  third  person, 
in  the  character  of  trustee  for  the  slave,  as  held  in  the  case  of 
JSZk»  ts.  Smith,  6  Humph.  33,  thereby  postponing  the  enjoy- 
ment of  the  right  until  the  happening  of  some  future  contin- 
gency.   And  in  either  case,  should  the  former  ovnier  or  trustee 
fail  or  refuse  to  make  application  to  the  proper  tribunal  for  the 
assent  of  the  state  to  the  emancipation,  it  may  be  made  by 
any  other  person,  legally  competent  to  do  so,  in  the  character 
of  next  of  friend  of  the  person  seeking  to  be  emancipated. 
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All  that  the  law  deems  essential,  upon  such  appUoatioii  being 
made,  is  satisfactory  proof  of  the  fact,  that  the  proper  owner 
of  the  slave  has  voluntarily  parted  with  his  right  of  owner- 
ship ;  and  if  this  be  clearly  established,  the  emancipation  virill 
be  declared,  if,  in  the  opinion  of  the  court,  consistent  with  the 
interest  and  policy  of  the  state.  The  matter  as  to  the  person 
by  whom  the  application  shall  be  made,  whetiier  the  former 
owner,  the  trustee,  or  one  who  stands  in  the  relation  merely  of 
next  friend,  is  regarded  as  mere  form,  and  wholly  unimport^ 
ant.  The  only  reason  for  requiring  the  application  to  come 
firom  the  master,  or  owner,  would  be,  that  his  cmisent  to  the 
emancipatioir  might  be  lliereby  manifested;  but  if  such  con* 
sent  is  otherwise  fully  proved,  the  object  of  the  law  is  attain- 
ed. It  follows,  therefore,  that  the  validity*  of  the  emancipa- 
ti'on  in  this  case,  is  not  affected  by  the  omission  either  of  Topp, 
the  former  owner,  or  of  Buchanan,  the  trustee,  to  present  the 
petition  to  the  county  court,  to  have  the  complainant  emanoi^ 
pated.  The  fact,  tiiat  Topp  had  parted  with  his  right  volun- 
tarily and  for  a  valuable  consideration,  was  fully  proved,  and 
likewise  his  assent  to  the  emancipation.  And  the  interest  of 
Buchanan,  if  such  it  may  be  called,  was  a  mere  naked  trust, 
eubject  to  be  defectted  at  the  pleasure  of  oomplainant,  and 
ceased  to  exist,  whenever  he  deemed  it  proper  to  assert  his 
right  to  emancipation.  Buchanan  was  not  the  ''owner"  of  the 
complainant,  even  in  tiie  literal  sense  of  the  statute.  If, 
bowever,  it  w^as  admitted  in  this  case,  that  the  proceedings  of 
the  county  court  was  erroneous,  it  would  be  of  no  avail  to  the 
defendant.  The  settied  doctrine  in  cases  of  emancipation  is, 
that  the  proceedings  of  the  tribunal  entrusted  by  law  to  give 
the  assent  of  the  state  cannot  be  impeached,  when  collaterally 
brought  in  question,  unless  upon  their  face  they  be  absolutely 
void, 
"^hird.    It  is  insisted  that  no  decree  can  be  made  in  favor 
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C^f  the  complainant  in  this  case,  because  thiB  note  in  question 
was  given  for  the  services  of  complainant  before  his  emanci- 
pation, and,  therefore,  could  not  belong  to  him ;  bud  because 
the  delivery  of  said  note  to  the  defendant,  was  likewise  before 
his  emancipation.    We  think  otherwise.    The  consideration 
of  the  note  was  money  due  to  the  complainant  for  his  laboi^ 
and  services  after  the  period  when,  by  the  consent  of  his  form- 
er master,  and  also  of  his  trustee,  he  was  rightfully  entitled  to 
receive  and  eqjoy  the  fruits  of  his  labor.    In  equity,  neither 
the  master  Dor  trustee  would  be  permitted  to  assert  a  claim  to 
the  note,  or  to  the  money  due  thereon,  and  much  less  will  the 
defendant  be  heard  to  set  up  such  claim  on  their  behalf.    Wb^ 
should  the  complainant  be  denied  the  right,  after  his  emanci- 
pation, to  recover    the  note  in  question,  if  in  the  interval 
between  the  time  when  complainant's  right  of  fr(.'edom  ac- 
crued and  its  final  consummation,  the  defendant  had  wrongftilly 
deprived  him  of  his  liberty,  and  exacted  from  him  his  labor, 
his  right,  after  emancipation,  to  maintain  an  action  to  recover 
damages  for  the  ii\jury,  and  also  for  the  value  of  his  services^ 
would  not  be  questioned?    In  such  case,  his  freedom,  by  rela- 
tion, would  be  held  to  extend  to  the  time  when  the  right  first 
accrued;  so  in  the  present  case,  it  will  be  held  to  relate  back, 
to  entitle  him  to  recover  the  proceeds  of  his  labor  vnrongfuUy 
extorted  from  him  during  such  interval.    This  objection,  we 
think,  does  not  very  well  become  the  defendant;  he  seems  to 
have  regarded  the  note,  in  the  transaction  in  question,  as  the 
property  of  the  complainant,  and  treated  him  as  competent  to 
make  an  agreement  for  its  transfer,  and  cannot,  under  the  cir-^ 
cumBtances  of  this  case,  be  heard  to  alledge  the  contrary.     We 
think  the  complainant  is  entitled  to  have  the  note  restored  to 
him,  or,  on  failure  of  the  defendant  to  do  so,  to  have  a  decree 
for  the  amount  due  thereon,  vnih  interest  from  the  time  it  fell 
dne.    The  decree>ot  the  chancellor  will  be  afiirmed  with  coats. 
16— Vol.  viii. 


19S  NASHVILLE : 


Patton  vs.  Ovekton  «<  oils. 

4 

1 .  Whero  an  administrator  in  another  state,  without  settlement  of  his  administn>aioD, 
brings  the  property,  or  a  part  of  it,  to  this  state,  in  fraud  of  the  rights  of  cn^itors 
and  distriboteeSf  the  chancery  court  will  hold  him  to  aoeount  as  atmstae,  i^  com. 
pel  hira,  at  the  instance  of  either  creditor  or  distributee,  to  surrender  the  tnast  estate* 

2.  Where  an  administrator  openly  denies  the  right  of  the  distributee  to  the  trust  |mo- 
perty,  and  assumes  the  absolute  adverse  ownership  of  the  trust  property,  thestat- 
ate  of  limitations  operates  from  the  time  such  open  assumption  off  ownership  is 
made  known  to  the  distributee. 

This  bill  was  filed  in  the  chancery  court,  held  ale  Columbia, 
but  the  presiding  chancellor  being  incompetent  to  try  it>  the 
case  was  transferred  to  the  circuit  court,  held  for  the  county  of 
Maury,  when  judge  Dillahunty  having  heard  the  bill,  answer, 
replication  and  proo&  read,  and  the  case  argued,  gave  a  decree 
in  favor  of  complainants.  From  this  decree  the  defendant 
appealed.  The  facts  of  tlie  case  are  fully  stated  in  the  opin- 
ion of  the  court. 

D.  Campbell  and  Martin,  for  plaintifi*. 

Nicholson  and  Houston,  for  defendants. 

McKiNVET,  J.  delivered  the  opinion  of  the  court. 

The  fikcts  material  to  be  noticed  in  this  case,  are  as  follows : 
In  tlie  early  part  of  the  year  1836,  Samuel  Overton  died  in- 
testate, in  the  parish  of  Carroll,  State  of  Louisiana,  the  place 
of  his  domicil,  without  lawful  issue,  never  having  been  mar- 
ried. He  left  an  estate  of  considerable  value,  consisting  of 
lands,  slaves,  and  other  personal  property.  His  next  of  kin 
and  heirs  at  law,  were  Jesse  Overton  and  Cassandra  Byus, 
wife  of  James  Bjrus,  who  were  citizens  of  Maury  county,  in 
this  state;  Thomas  J.  Overton,  who  resided  in  Mississippi, 
luid  the  complainant  and  his  brother    John  0.  Patton;  the 
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fonner  was  a  citixen  of  this  state,  die  latter  t'esided  in  Louisi- 
ana.  Jesse  Overton  and  Cassandra  Byus,  were  brother  and 
sister  of  the  whole  blood.  Thomas  J.  Overton  was  a  brother 
of  the  half  blood,  and  complainant  and  John  O.  Patton  were 
the  only  children  of  Martha  Patton,  a  sister  of  the  whole  bloody 
who  died  in  1815. 

In  the  month  of  April  1886,  the  said  Jesse  Overton,  Thomas 
J.  Overton,  James  Byus  and  wife,  applied  to  the  probate  court 
of  the  Parish  of  Carroll,  Louisiana,  to  have  themselves  recog- 
nized as  the  legal  heirs  of  ^  the  said  Samuel  Overton,  and  to 
have  the  curatorship,  or  administration  of  his  succession  ta- 
ken out  of  the  hands  of  said  John  O.  Fatten,  to  whom  it  had 
been  previously  committed  by  said  court,  and  to  have  the 
same  placed  in  their  hands.  A  decree  to  this  effect  was  made, 
and  they  were  put  in  possession  of' the  succession,  and  were 
appointed  curators,  or  administrators  thereof,  without  securi- 
ty. Under  this  appointment,  they  received  into  their  posses- 
sion twelve  slaves,  and  perhaps  other  property.  They  imme^ 
diately  proceeded  to  make  a  division  of  said  slaves  among 
themselves,  and  very  shortly  afterwards,  the  defendants 
Jesse  Overton  and  Byus  and  wife,  returned  to  Tennessee, 
bringing  with  them  their  respective  slaves,  and  have  ever 
since  held  the  same.  The  complainant  was  absent  and  had 
no  participation  in  the  division  of  said  slaves.  The  right  of 
the  complainant,  John  O.  Patton,  to  any  share  of  slaves,  was 
denied  by  the  defendants,  upon  the  ground,  as  they  alledged, 
that  by  the  law  of  Louisiana,  the  surviving  brothers  and  sis- 
ters of  the!  intestate  were  alone  entitled  to  inherit  his  estate. 
It  does  not  appear  that  the  defendants  paid  any  debts  of  the 
estate,  or  performed  any  duties  appertaining  to  their  office 
of  curator,  or  administrator  in  Louisiana  or '  elsewhere ; 
neither  does  it  appear  that  there  were  any  debts  due  from  the 
estate,  except  a  claim  set  up  by  the  plaintiff,  John  O.  Patton, 
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which  is  denied  by  the  other  defendants,  aad  of  which  there 
is  no  proof. 

The  complainMit  alledges,  that  he  has  acquired  the  interest 
of  John  O.  Patton,  in  said  succession  of  Samuel  Overton  ;*  and 
that  he  is,  therefore,  entitled  to  one-fourth  of  said  slaves,  mo- 
ney, and  other  effects  received  by  said  administrators  in  Lou- 
isiana, in  virtue  of  their  said  appointment.  The  defendants 
deny  having  received  money,  or  other  property  belonging  to 
said  succession,  except  the  slaves,  and  there  is  no  proof  to  the 
contrary.  They  alledge,  that  the  defendant,  John  0.  Patten, 
took  into  his  possession  and  squandered  the  money  and  other 
assets,  before  their  appointment,  and  the  slaves  are  really 
the  only  matter  in  controversy  in  this  cause.  The  chancellor 
decreed  for  the  complainants,  and  the  defendants,  except  John 
O.  Patton,  prosecute  an  appeal  to  this  court. 

The  right  of  the  complainant  and  John  O.  Patton  to  repi^- 
sent  their  mother  in  the  succession  of  Samuel  Overton,  equal- 
ly with  the  surviving  brothers  and  sister,  by  the  law  of  Louisi- 
ana, is  not  controverted  in  argument  here,  nor  can  it  be.  See 
Civil  Code  of  Louisiana,  article  89Q--3.  The  relief  sought  by 
Ae  bill  is  resisted  upon  other  grounds. 

Furst.  It  is  insisted,  that  the  slaves  in  question  having  been 
received  and  brought  into  this  state  by  the  defendants,  in  the 
character  of  administrators,  in  virtue  of  the  administratioQ 
granted  by  the  probate  court  of  Louisiana,  they  are  not  liable 
to  be  sued  here,  either  by  creditors  or  distributees  of  the  estate 
of  Samuel  Overton ;  that  they  are  alone  answerable  to  the 
tribunals  of  the  state  where  the  administration  waa  granted. 
The  complainant  cannot  be  repelled  upon  this  ground.  It  is 
certainly  true,  that  a  foreign  administration  is  not  liable  to  be 
sued,  in  that  character,  in  the  courts  of  this  state,  in  virtue  of 
the  foreign  letters  of  administration,  as  has  been  repeatedly 
declared  by  this  court.     10  Yerg.  283.    2  Hum.  224.    6  Hum. 
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61.  But  GonsiBtently  with  this  principle,  it  is  well  settled, 
that  such  foreign  administrator  'may  be  liable  to  be  sued  In 
our  courts,  not,  indeed,  in  his  character  of  foreign  administra- 
tor, but  in  the  distinct  character  of  trustee  for  the  creditors  or 
next  of  kin  of  the  estate.  In  the  case  of  Alsup  vs.  Alsyp  et  aU. 
10  Yerg.  283,  it  was  so  determined  by  this  court. 

In  that  case  administration  upon  the  estate  joi  Thomas  H. 
Alsup,  who  died  intestate,  was  granted  to  three  of  the  defend- 
ants, two  of  whom  were  citizens  of  this  state,  by  the  probate 
court  of  Lauderdale  county,  in  the  State  of  Alabama,  where 
was  the  domicil  of  the  intestate.  The  bill  was  brought  by  a 
creditor  of  the  estate,  to  reach  a  surplus  fund  in  the  hands  of 
the  administrator.  And  it  was  held,  that  upon  a  final  settle- 
ment of  the  administration  in  Alabama,  a  court  of  chancery 
in  this  state  had  jurisdiction  to  interpose  between  the  admin- 
istrators and  distributees,  in  favor  of  a  creditor,  and  to  decree 
that  the  former,  in  their  character  as  trustees,  should  pay  over 
to  the  complainant  ahy  surplus  in  their  hands,  in  satisfaction 
of  his  judgment.  And  in  the  absence  of  creditors,  the  same 
relief  will  be  decreed  in  favor  of  the  distributees  of  the  estate. 
And  not  only  will  such  relief  be  decreed  in  our  courts,  in  fkvor 
of  creditors  or  distributees,  when  a  surplus  remains  in  th^ 
hands  of  the  administrator  undisposed  of,  after  final  settle- 
ment of  the  administration  in  the  state  or  county  where  the 
same  was  granted ;  but  in  a  case  like  the  present,  where  the 
administrators,  without  administering  or  distributing  the  as- 
sets, or  making  any  settlement  of  the  administration,  in  the 
foreign  tribunal,  in  violation  of  their  duty  and  in  firaud  of  the 
rights  of  the  creditors  and  distributees,  remove  the  funds,  or 
specific  property  belonging  to  the  estate,  and  bring  the  same 
within  our  local  jurisdiction,  they  will  be  held  to  account  here, 
as  trustees,  and  will  be  decreed,  either  at  the  instance  of 
creditors,  or  next  of  kin  of  the  intestate,  to  surrender  such  trust 
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fandB  or  property.  If  it  were  otherwise  held  in  this  case, 
there  would  be  a  total  failure  of  justice.  The  oomplainatit 
cannot  resort  to  the  courts  of  Louisiana  for  redress,  because 
no  security  was  given  in  the  probate  court  by  the  administra- 
tors. But  had  security  been  given,  no  such  resort  would  be 
necessary — a  court  of  chancery  in  this  "state,  having  jurisdic- 
tion of  the  person,  is  fully  competent,  in  our  opinion,  to  afford 
adequate  relief;  and  were  there  nothing  more  in  this  cause, 
we  should  have  no  hesitation  in  aflSbrming  the  decree  of  the 
diancellor. 

But  it  is  contended,  secondly,  that  the  statute  of  limitations 
interposes  a  bar  to  any  relief  in  favor  of  the  complainant  in 
this  cause.    In  answer  to  this,  it  is  argued  by  the  counsel  of 
complainant,  that  this  is  an  express  trust,  to  which  the  statute 
cannot  apply.     It  is  true,  the  statute  of  limitations  does  not 
apply  to  an  express  or  technical  trust,  so  long  as  the  trust  sub* 
sists,  yet  the  settled  doctrine  of  courts  of  equity  is,  that  if  the 
trustee  openly  denies  the  right  of  his  cestui  que  trusty  and  as* 
sumes  the  absolute  adverse  ownership  of  the  trust  prop^ly, 
the  'statute  will  attach  from  the  time  a  knowledge  of  the  denial 
or  the  repudiation  of  the  trust  is  brought  home  to  the  cestui 
qa£  trust.     Angel  on   Ldm.    171.    4  Mason,  152.    2Jac.  & 
Walker^s  Gh.  R.  1.     Again:  It  is  said,^ there  is  no  proof  in 
this  record  that  the  complainant  had  knowledge  of  the  divi- 
sion of  the  slaves  in  controversy,  or  of  the  adverse  claim  of 
the  defendants ;  and  of  this  opinion  was  the  chancellor.    We 
think  otherwise. 

The  bill  in  direct  terms  alledges,  that  a  division  of  the 
slaves  had  been  made  among  the  defendants,  and  that  they 
had  respectively  held  possession  thereof  ever  since  said  divi- 
siod.  It  further  alledges,  that  the  slaves  and  other  property  of 
the  estate  had  been  removed  from  Louisiana  for  the  purpose 
^  defrauding  the  complainant,  and  that  the  defendants  had 
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al  all  times  firaodole^y  refused  to  accoimt  with  him  for  fate 
share  qf  the  same.  In'additioD,.  a  special  interrogatory  is  put 
in  the  tuU,  whether  the  defendants  had  not  made  a  division  of 
said  slaves  and  other  property,  and  when,  under  what  cir- 
cumstances,  and  by  what  authority  ?  In  answer  to  which  they 
state,  that  they  made  a  division  of  said  slaves  in  Octobisr 
18S6,  and  have  ever  since  held  and  claimed  them  as  their  own 
property,  adversely  to  all  other  persons ;  and  they  plead  and 
rely  on  the  statute  of  limitations.  There  is  no  necessity  for 
other  proof  on  this  point. 

The  bill  admits  a  knowledge  of  the  division,  and  an  adverse 
holding  of  the  slaves  thereafter ;  and  the  time  when  such  ad- 
verse claim  and  possession,  commenced  is  stated  in  the  an- 
swer, which  is  made  evidence  by  the  interrogatory  put  in  the 
hill.  Upon  this  ground,  we  are  constrained  to  refuse  relief  to 
the  complainant. 

The  decree  of  the  chancellor  will  be  reversefl,  and  the  bill 
dismissed,  but  the  defendants  will  pay  all  the  costs  in  this 
court,  as  weU  as  in  the  court  below. 


Gbss  t».  Gibson  et  (ds» 

A  docrea  of  discharge  in  bankruptcy  does  not  discbarge  one  surety  from  the  claim  of 
another  surety,  who  pays  money  for  the  principal  after  the  decree. 

In  February  1840,  S.  B.  Marshall  was  appointed  mcurshal 
for  the  Middle  District  of  Tennessee,  and  in  March  1840,  he 
executed  an  official  bond,  with  complainant  and  defendants  as 
sureties.  In  October  1841,  he  was  removed  from  office;  but 
while  in  office  he  collected  a  large  sum  of  money,  which  he 
failed  to  pay  over  as  the  law  required.  In  December  1842, 
all  of  the  defendants  filed  their  petitions  in  bankruptcy,  and 
on  the  24th  of  April,  1843,  they  were  discharged  as  bankrupts, 
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and  received  their  eeilifioates.  In  September  1843,  judgmeiils 
were  reoevered  afeiiiet  eomplainatlt,  ae  surely  of  Marshall, 
for  the  default  of  Marahalli  whieh  judgments  complainant  af- 
terwards paid.  In  the  petitions  and  schednles  of  defendants, 
eomplalnant  is  not  set  forth  as  a  creditor,  nor  did  they  give 
him  any  notice  of  their  prooeeiUttgs  in  bankruptcy.  Com- 
plainant files  this  bill  in  the  chancery  court  at  Franldin>  for 
contribution,  and  defendants  plead  their  certificate  of  bank- 
ruptcy. 

Chancellor  Cahal  dismissed  the  billy  and  the  complainant 
appealed. 

Houstony  for  complainant.  ^ 

1 .  By  the  4th  section  of  the  bankrupt  law,  it  is  provided, 
that  provable  debts*are  barred ;  and  by  the  5th  section  it  irpro- 
vided,  that  '^sureties,  endorsers,  bail  or  other  person  having 
unoertaiA  or  contingent  demands"  shall  be  permitted  to  prove 
their  debts. 

A  co-security  is  not  embraced  by  the  letter  of  the  act,  nor 
by  its  spirit.  Surety  and  co-surety  have  entirely  different 
meanings. 

2.  This  distinction  is  clearly  maintained  in  the  decisions 
made  under  the  English  bankrupt  law.  The  52d  section  of 
the  6  Geo.  4,  c.  16,  and  the  5th  section  of  our  late  act  are  in 
substance  the  same,  so  far  as  sureties  are  provided  for.  Nei- 
ther provides  for  co-sureties ;  and  by  the  English  decisions,  it 
is  established,  that  a  co-security  is  not  embraced  by  their  act. 
For  the  English  bankrupt  law,  see  Ghitty's  Statutes,  103.  For 
its  construction,  see  12  vol.  Eng.  Com.  L.  Rep.  294.  27  do. 
07,  and  Burge  on  Sur.  488. 

3.  A  co-surety  not  embraced  by  the  words  "persons  having 
uncertain  or  contingent  claims,"  &c.  The  same  provision  is 
substantially  contained  in  the  bankrupt  law  of  England,  56th 
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sectioti  (^  the  6  Geo.  4.  Chitty's  Statutes,  104.  By  oonstrae- 
tioB,  a  oo-surety  is  not  emto^aced.  88  vol.  Eng.  Com.  L.  Rep. 
397.    Borgeon  Snr.  439,  431. 

4.  Complainant  had  no  claUn  or  ^Hfemand'^  of  any  kind 
against  defimdants  until  judgments  were  obtained  against 
Mm,  or  until  he  had  paid  the  'money.  He  could  have  prcfved 
no  debt,  because  he  had  nothing  against  defendants  that  was 
susceptible  of  being  valued. 

5.  'there  must  be  a  demand  against  the  petitioning  bank- 
mpt  either  '^uncertain  or  contingent;''  still  it  must  be  a 
'^demand"  amounting  to  a  ''debt  or  claim."  Such  debt  cannot 
exist  except  by  contract — ^but  the  liability  of  co-sureties  does 
not  arise  from  contracti  either  express  or  implied.  1  Story's 
£q.  sec.  493.  6  Ves,  805.  14  do.  159.  4  J*  Oh.  334-8.  4 
Ves.  752. 

A.  Ewing  and  Lindsley^  for  defendants. 

/.  Trimble^  for  complainant. 

GnsEif  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  against  co-sureties  for  contribution.  The  fol- 
lowing &cts  are  agreed  on: — That  on  the  17th  of  January, 
1840,  Samuel  B.  Marshall  was  appointed  marshal  of  the  Middle 
District  of  Tennessee,  and  that  he  entered  upon  the  discharge 
o£  his  duties  after  giving  bond,  dated  6th  March,  1840,  witii 
John  D.  Goss,  the  complainant,  and  all  the  defendants,  and 
one  James  Barrett  as  his  sureties.  S.  B.  Marshall  continued 
to  act  until  —  October,  1841,  when  he  was  removed.  During 
his  continuance  in  office  he  collected  monies  which  he  failed  to 
pay  over,  and  which  were  collected  from  the  complainant, 
judgments  having  been  rendered  against  him  on  the  21st  of 
September,  1843,  which  were  afterwards  discharged  by  him. 
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I A  the  montii  of  December  18^,  all  the  defendantB  filed  their 
petitions  to  be  declared  bankrupts,  a:nd  were  duly  declared 
such^  before  the  judgments  were  obtained  against  the  com- 
plainant and  before  he  paid  the  money. 

Upon  this  statement,  the  defendants  insist  that  they  are 
disohai^ed  from  all  liabiUty  to  c6ntribute,  as  co-sUreties  of  the 
complainant,  by  their  certificates  in  bankruptcy.  We  do  not 
think  the  complainant's  demand  is  embraced  by  the  words, 
'^other  persons  having  uncertain  or  contingent  demands,''  used 
in  the  5th  section  of  the  bankrupt  law.  At  the  time  these  de- 
fendants were  declared  bankrupt,  the  complainant  had  no  debt 
or  demand  against  them.  Their  liability  to  him  does  not  exist 
as  a  matter  of  contract  between  themselves,  but  arises  out  of 
the  equity  that  exists  between  them,  as  co-sureties  for  another. 
1  Story  £q.  sec.  493.  The  complainant  had  no  demand  that 
he  could  prove  at  the  time  the  defendants  were  declared  bank- 
rupt. The  possibility  of  the  claim  that  now  exists,  was  inca- 
pable of  valuation. 

We  think  the  certificate  of  discharge  in  bankruptcy,  is  no 
protection  against  the  complainant's  right  of  recoveiy. 

Reverse  the  decree,  and  decree  for  the  complainant. 


The  Case  of  G.  G.  Brown. 

The  circuit  or  chancery  court  of  any  county  in  which  the  real  estate  of  any  minor  lies, 
may,  on  the  application  of  such  minor,  order  the  sale  of  such  real  estate,  where  it 
appears  to  be  manifestly  the  interest  of  such  minor,  that  it  should  be  sold.  This  is 
authorised  by  virtue  of  the  aet  of  1827,  ch.  54. 

This  is  a  petition  which  was  filed  in  the  chancery  court  at 
Nashville,  by  a  minor,  George  G.  Brown,  by  his  next  friend, 
George  W.  Gampbell,  jr.,  praying  the  sale  of  a  tract  of  land 
lying  in  Davidson  county,  containing  about  two  hundj^ed 


DECEMBBR  TERM,  1847:  301 

[The  cue  of  G.  G.  Brown.] 

acres.  The  petition  having  set  forth,  that  the  land  was  con- 
veyed by  will  of  petitioner's  father  to  petitioner,  proceeds  ae 
follows  to  set  fcNTth  the  ground  on  which  said  sale  is  prayed 
for,  to  wit: 

''That  at  the  time  of  said  conveyance,  the  said  tract  of  land 
had  been  improved  by  the  creation  of  a  large  family  residence 
and  ordinary  ont-hooses,  and  that  the  principal  value  of  said 
tract  then  consisted,  and  at  this  time  consists  of  its  suitable- 
ness for  a  permanent  family  residence  to  persons  in  easy  dr- 
camstances  of  life,  that  the  land  is  too  diminished  in  quantity 
to  make  the  place  valuable  by  its  produce,  and  that  the  im- 
provements  are  such  as  do  not  suit  persons  in  the  ordinary 
habit  of  renting.  Your  petitioner  states,  that  although  the  said 
tract  of  land  and  premises  have  been  rented  for  three  years, 
finr  the  sum  of  $850  per  annum,  yet,  the  same  have  produced 
no  actual  revenue  to  your  petitioner,  the  whole  of  said  sums 
having  been  exhausted  in  the  necessary  improvements  and 
repairs  incident  to  a  place  of  such  kind.  Your  petitioner  is 
advised,  that  the  annual  rent  which  may  be  obtained  for  said 
premises,  will  continue,  as  heretofore,  to  be  consumed  in  a 
great  degree  if  not  wholly  in  the  same  way.  He  is  further 
ordered  that  the  improvements  are  such  as  to  be  greatly  de- 
teriorated by  the  usage  ordinarily  experienced  by  rented 
premises'.  Your  petitioner  is  now  in  the  sixth  year  of  his  age> 
and  according  to  tne  present  prospects,  and  in  all  human 
probably,  by  the  time  he  arrives  at  maturity,  if  he  continues  to 
hold  the  land  and  premises  as  aforesaid,  will  find  himself  in 
possession  of  a  place'  much  diminished  in  value,  and  without 
any  addition  to  his  revenue  from  the  source  of  parental  boon- 
ty.  Your  petitioner  is  advised  that  the  present  value  of  the 
tract  and  premises  as  aforesaid,  at  legal  rates  of  interest,  ae. 
corJdMig  to  the  course  of  the  law  regulating  the  property  of 
minors,  would  in  that  period  be  more  than  doubled.    Your 
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petitioner  would  further  represent  to  your  honor  that  his  father 
after  the  making  of  said  deed  of  conveyance  departed  this 
life,  leaving  two  other  infant  children  besides  your  petitioneti  * 
who  are  still  living,  that  the  property  left  by  his  said  father 
exclusive  of  the  tract  and  premises  aforesaid  to  be  divided 
among  his  said  three  children  is  now  valued  at  thirty  thou- 
sand dollars,  certainly  not  over  thirty-five  thousand  dollars, 
and  that  if,  as  is  probable,  your  petioner  in  order  to  share  in 
said  property,  must  bring  into  contribution  the  tract  and  prem- 
ises BO  conveyed  to  him  by  fleed  as  aforesaid,  as  an  advance- 
ment, your  petitioner  would  not  be  entitled  to  share  in  said 
property.  The  present  rent  of  said  land  and  premises  ¥^uld 
be  insufficient  to  the  maintainance  of  your  petitioner,  even  if 
it  should  not  be  necessary  to  apply  any  of  it  to  the  improve- 
ments and  necessary  repairs  of  said  place,  and  certainly 
would  be  wholly  inadequate,  if  reasonable  allowance  be  made 
toit  such  repairs,  more  particularly  as  your  petitioner  shaU 
advance  in  years.  Your  petitioner  would  further  show  your 
honor  that '  the  land  and  premises  are  worth  at  this  time,  be- 
tween sixteen  thousand  five  hundred  dollars  and  eighteen 
thousand  dollars." 

The  chancellor  (Gahal)  referred  the  petition  to  the  clerk  and 
master,  directing  him  to  hear  testimony,  and  report  to  him 
whether  it  was  for  the  interest  of  said  minor  that  the  land 
should  be  sold.    The  clerk  reported  as  foUows : 

''In  pursuance  of  an  interlocutory  order  made  in  this  cause 
at  the  present  term  of  this  court,  I  have  taken  proof  as  to  the 
material  statements  in  the  petition,  f  find  that  the  tract  of 
land}  prayed  to  be  sold  consists  of  about  two  hundred  acres, 
with  a  large  family  residence  and  customary  out-houses  there- 
on, that  the.  land  is  not  sufficient  to  yield  a  large  revenue 
irom  its  produce,  and  that  the  place  is  therefore  chiefly  Valua- 
ble as  a  permanent  family  residence  to  persons  in  easy  cironm- 
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stances.  I  itirtlier  find,  tliat  the  improvements  are  not  of  p. 
kind  soited  to  renting,  and  are  very  apt  to  become  deteriora- 
^  ted  by  the  usage  to  v^hich  rented  places  are  usually  subjected. 
1  further  find,  that  $400  would  be  a  high  average  rent,  much 
of  which  would  be  consumed  in  the  necessary  repairs  incident 
to  such  a  place ;  that  the  net  rent  would  by  no  means  equal 
the  ordinary  legal  interest,  in  the  cash  value  of  the  premises, 

and  would  be  wholly  inadequate  to  the  maintenance  and  edu- 

* 

cation  of  the  infant  petitioner,  particularly  as  be  advances  in 
years.  I  further  find,  and  so  report,  that  it  is  manifestly  for 
the  advantage  of  said  petitioner,  that  said  land  should  be  sold, 
according  to  the  prayer  of  his  petition.  Sixteen  thousand  five 
hundred  dollars  cash  valuation  should  be  the  minimum  price." 

The  chancellor,  on  the  coming  in  of  the  report,  authorized 
and  directed  the  clerk  and  master  to  sell  the  said  land  at  pub- 
lic or  private  sale,  on  terms  most  advantageous  to  the  minor; 
subject  the  rejection  or  confirmation  by  the  court.  The 
clerk  and  master  sold  the  land  to  Joseph  Vaulx,  for  the  sum 
of  $16,500,  four  thousand  in  cash,  and  bond  with  security  for 
Ae  balance,  payable  twelve  months  after  date,  with  liberty  to 
renew  the  bond  annually  for  six  years,  provided  the  interest 
was  paid  annually.  The  court  affirmed  this- sale,  and  directed 
the  clerk  to  receive  the  money,  and  to  hold  the  notes,  subject 
to  the  farther  order  of  the  court,  or  at  the  option  of  the  gen- 
eral guardian  to  hand  the  same  over  to  him  upon  his  giving 
bond  and  security  in  double  the  amount,  payable  to  the  clerk 
and  master ;  conditioned,  for  the  faithful  performance  of  his 
duties  as  guardian  in  relation  to  said  fund  and  its  manage- 
ment, subject  to  the  order  of  the  court. 

A  transcript  of  the  record  in  this  case  was  filed  in  the  su- 
preme court,  and  its  judgment  on  the  same  demanded. 

W.  F.  Cooper  J  for  petitioner. 

This  records  presents  the  naked  question,  whether  the  court 
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of  chancery  in  this  state,  has  the  power  to  decree  the  sale  of 
the  real  estate  of  an  infant,  where  such  sale  is  shown  to  be 
manifestly  for  his  benefit,  and  necessary  for  his  support,  main-  ^ 
tenance  and  education. 

1.  In  favor  of  the  existence  of  the  power  the  following  au« 
Verities  are  referred  to.  2  Kent's  Com.  230;  2  Story's  Eq.  Jur. 
sect.  1357;  1  Mad.  ch.  339;  1  Fonbl.  Eq.  B.  l,ch.  11,  s.  5  n.  f. 
and  the  note  of  the  American   edition;  JH^^e$  vs.  Riker^  5 

m 

Johns,  Gh.  Rep.  163;  Huger  vs.  Huger^  3  Desau.  Rep.  18;  Star 
ptetonvs.  Langstoffe^  lb.  22-24;  Matter  of  Mason,  1  Hopk.  Ch. 
Rep.  122;  HMs  vs.  Dennis,  3  Johns.  Ch.  Rep.  367-370;  Matter 
rf  SaUsbury,  lb.  347. 

2.  It  seems  now  completely  established  in  England,  that  the 
chancery  court  has  not  the  jurisdictioh  to  interfere  with  the 
inheritance  of  an  infant — ^where  the  legal  title  is  in  the  infant. 
Tca/kyr  vs.  Phillips,  2  Ves.  23;  Russel  vs.  Riissd,  1  Molloy's 
Rep.  525;  Calvert  vs.  Gtdfrey,  6  Beav.  97.  But  has  the  power 
of  interference  in  cases  of  election,  or  where  the  legal  title  is 
in  a  trustee.  lb.  and  Bingham  vs.  hord  Ganmorris,  2  Molloy's 
Rep.  393,  and  notes.  It  is  not  easy  to  see  why  the  reaaons 
which  sustain  the  power  in  the  latter  cases  do  not  apply  to  the 
former. 

3.  The  jurisdiction  is  admitted  in  England  in  regard  to  the 
personalty  and  denied  as  to  the  realty — but  the  reason  for  the 
restriction — ^that  the  interference  with  the  inheritance  would 
be  an  assumption  of  legislative  authoriV — is  not  satisfactory. 
The  power  was  exercised  in  Cecil  vs.  Salisbury ,  2  Vern.  224, 
and  this  case  was  expressly  referred  to  and  followed  by  chan- 
cellor Kent  in  Hedges  vs.  Riker,  supra. 

4.  Any  difficulty  in  vesting  title  has  been  done  away  with 
in  this  state  by  the  act  of  1801,  ch,  6,  s.  48.  And  the  jurisdic- 
tion has  certainly  been  repeatedly  exercised  by  our  courts. 

5.  It  is  further  insisted  that  the  jurisdiction  may  be  sustain- 
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ed  under  tiie  provisions  of  the  act  of  1827,  c.  54.    That  statute 
provides  for  two  class  of  cases — the  one  where  sale  must  be 

^  made  for  purposes  of  partition — ^the  otherwhere  manifestly  for 
the  advantage  of  the  infeoit. 

6.  It  is  to  be  noted,  that  the  English  decisions  only  go  to  the 
extent  of  denying  the  power  to  sell  merely  on  the  ground  that 
it  would  be  to  the  benefit  of  the  infant.  It  seems  no  where 
held,  that,  in  a  case  of  absolute  necessity,  where  the  sale  is 
shown  to  be  necessary  for  the  maintenance  and  education  of 
the  minor,  the  authority  could  not  be  exercised.  On  the  con- 
trary, this  would  seem  to  follow  from  the  admitted  doctrine — 

^  that  the  court  has  the  power  to  break  into  the  capital  of  in- 
fant's estate  where  it  becomes  necessary  for  the  purposes  men- 
tioned. The  proof  shows  this  to  be  a  case  of  the  character 
8poke<L  of. 

/.  iU.  Lea^amtra, 

The  complainant  i»  an  infant,  and  by  his  guardian,  filed  a 
petition  in  the  chancery  court  at  Nashville,  to  sell  a  tract  of 
landy  which  was  given  to  him  by  his  father  in  his  life  time .  The 
'  petition  was  referred  to  the  clerk  and  master,  who  reported  that 
it  would  be  manifestly  to  the  advantage  of  the  petitioner  to 
sell  said  tract  of  land,  which  report  was  confirmed  by  the 
chancellor  and  a  sale  ordered.  Vaulx  becftme  the  purchaser 
and  baa  refiised  to  complete  his  contract,  being  advised  that  a 
chancery  court  has  no  authority  to  dispose  of  a  minor's  real 
estate. 

There  is  no  act  of  assembly  expressly  giving  such  power  to 
the  chancery  court.  The  question  then  is,  can  the  power  be 
gathered  or  inferred  from  the  general  jurisdiction  which  said 
court  possesses  over  the  persons  and  property  of  infants? 

Only  one  authority  can  be  found  in  the  books  for  the  exercise 
of  such  a  power.  2  Vernon  224,  which  case  has  been  over- 
ruled in  1  Molloy  525,  notwithstanding  the  master  reported  in 
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this  latter  case  that  tbe  lease  or  sale  would  be  for  the  benefit  of 
the  iniaiit.  In  support  of  said  authority,  denying  such  power 
to  the  chancery  court,  see  1  Yes.  sr.  ^9,  2  Yes.  sr.  28 ;  3  Atk. 
613. 

Some  of  the  elementary  writers  use  the  expression,  that  a 
court  of  chancery  may  change  the  estate  of  an  infant  firom 
real  to  personal  or  personal  to  real  property ,  if  deemed  benefi- 
cial for  the  infant,  but  these  general  or  sweeping  declarations 
are  supported  by  no  respectable  authorities.  Such  an  expres- 
sion occurs  in  2  J.  C.  R.  367,  but  the  point  was  not  necessary 
for  the  decision  of  the  cause,  and,  moreover,  there  is  in  New 
York  a  statute  conferring  upon  the  chancery  court  power  to 
sell  the  land  of  an  infant.  -  2  Kent,  228.  So  is  there  a  statute 
in  Ohio,  Kentucky,  Maryland,  North  Carolina,  and  perhaps, 
bther  states,  and  chancellor  Kent  says,  it  is  the  general  statute 
law  throughout  the  United  States  that  the  lands  of  infants  may 
be  sold  when  their  interest  requires  it  in  the  opinion  of  the 
court  having  jurisdiction  of  the  subject.  2  Kent.  230.  This 
general  passage  of  statutes  in  states  where  chancery  courts 
have  the  ordinary  jurisdiction  argues  strongly  that  the  power 
did  not  before  exist. 

The  heir  of  the  infant  may  be  prejudiced  by  a  conversion  of 
his  land  into  personalty,  and  though  it  is  hard  to  tell  why  he 
ought  to  have  an^s  rights,  the  court  always  order  that  the  de- 
scendible or  distributable  quality  of  the  estate  shall  continue 
the  same  as  before  conversion,  and  such  an  order  should  have 
been  made  in  this  case. 

It  is  true  chancellor  Kent  again  says,  in  5  John.  C.  R.  167,  it 
is  understood  to  be  clearly  stated  that  the  court  may  change 
the  estate  of  infants,  and  the  case  from  Yemen  is  cited  as  an 
authority.  This  remark  was  extrcyudicial,  the  court  deciding 
that  the  executor  had  the  power  to  sell  or  lease  the  land  by  the 
terms  of  the  will  without  any  application  to  the  court.  Ob- 
servations made  by  judges  not  necessary  for  the  decision  of 
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ikb  cause  are  to  be  received  mth  allowaaee,  for  as  Mr.  Jub* 

« 

tkse  Abbott  says,  '^e  all  know  that  they  are  constancy 
thrown  oot  by  judges  without  that  ooDsideration  and  care 
whicb  belong  to  the  point  in  judgment,  and  are  rather  to  be 
considered  as  illustratioas  than  as  audiorityin  law." 

TuRUBY,  J.  delivered  the  opinion  of  the  court. 

• 
We  had  examined  this  case  upon  authority,  with  the  view 

of  determining  it  under  the  generdi  jurisdiction  of  a  court  of 
chancery  over  the  persons  and  estates  of  minors ;  and  its  power 
in  proper  cases,  to  convert  their  estates,  by  changing  realty 
into  personalty,  and  personalty  into  realty,  without  regard  to 
statutory  provisions  thereon ;  and  were  prepared,  though  not 
without  some  difficulty,  to  assert  such  jurisdiction ;  but  upon 
a  careful  examination  of  the  statute  of  1827,  ch.  54,  we  are 
well  satisfied  that  this  jurisdiction  is  given  by  it,  if  it  did  not 
exist  before,  and  that  we  are  freed  from  the  necessity  of  look- 
ing further  for  authority  to  support  the  decree  of  the  chan- 
cellor. 

This  statute  provides  in  the  1st  section/ 'that  when  the  heirs 
or  legal  representatives  of  any  deceased  person  shall  inherit 
any  real  estate,  and  it  may  be  of  such  a  description,  that  it 
would  be  manifestly  for  the  advantage  of  the  heirs,  or  legal 
representatives  of  such  deceased  person,  that  the  same  be  sold; 
it  shall  and  may  be  lawful  for  any  person  or  persons  entitled 
to  any  part  of  such  estate,  to  file  his  bill  in  the  circuit  or  chan- 
cery court  of  the  county  or  district  where  such  lands  may  be 
sitoated,  and  upon  satisfactory  proof,  that  it  would  be  man- 
ifestly for  the  interest  of  such  heirs  or  representatives,  tihot 
the  same  should  be  sold,  said  court  may  proceed  to  deeree, 
that  the  same  be  sold,  upon  sueh  terms  and  conditioiis  as  may 
seem  most  for  the  interest  of  the  parties." 

By  the  3d  section  it  is  provided,  ''that  when  any  of  the 
17— ».Vol.  viii. 
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sons,  whose  lands  may  be  sold  under  the  provisions  of  this  act, 
are  minors,  under  the  age  of  twenty-one  years,  it  shall  be 
the  duty  of  the  court  decreeing  such  sale,  to  direct  the  manner 

m 

in  which  the  funds  arising  therefrom,  belonging  to  such  minor, 
shall  be  appropriated ;  and  if  such  court  should  deem  it  expe- 
dient, said  court  may  direct  that  said  monies  be  laid  out  in 
the  purchase  of  other  lands  for  said  minors." 

Now  this  statute  obviously  contemplates  a.  conversion  of 
lands  belonging  to  minors,  by  a  decree  of  a  court  of  chancery, 
when  it  shall  be  manifestly  for  their  advantage  that  it  fehall 
be  done.  It  is  true  the  statute  makes  provision  by  its  express 
terms  for  cases  in  which  there  are  more  than  one  heir  or  re- 
presentative, by  using  the  word  heirs  and  representatives,  the 
plural  instead  of  the  singular ;  but  surely  it  will  not  be  thought, 
that  if  such  power  is  given  to  a  court  of  chancery,  when  there 
are  two  or  more  minor  heirs  or  representatives,  that  it  is  not 
given  where  there  is  but  one ;  if  this  conversion  was  with  the 
view  to  a  division,  the  use  of  such  words  would  not  imply  a 
like  power  when  there  could  be  no  division ;  but  a  bale  for  the 
purpose  of  making  a  division  is  provided  for  by  the  same 
statute,  and  the  conversion  now  spoken  of  is  when  it  may  be 
for  the  advantage  of  the  heirs,  that  it  may  be  made.  Surely 
it  is  equally  proper  that  this  power  should  exist  where  there 
is  but  one  heir,  as  well  as  where  there  are  more,  if  it  be  for 
his  advantage  that  the  conversion  should  be  made,  and  we 
are  satisfied  that  the  existence  of  such  a  power  in  such  cases 
is  necessarily  implied  from  the  statute.  If  this  were  not  so, 
such  a  degree  of  formality  in  drawing  statutes  would  be  re- 
quired, as  to  become  difficult  and  perplexing.  In  this  very 
statute,  if  the  word  heir  or  representative  had  been  used  in 
the  singular,  and  not  the  words  heirs  or  representatives,  the 
plural,  it  could  perhaps  have  been  urged,  with  greater  plausi- 
bility, that  the  power  to  make  the  conversion  was  not  given  in 
cases  where  there  were  heirs  or  representatives ;  and  to  obvi- 
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Site|.tfae  dUBcolty,  if  it  be  allowed  to  exist,  the  statate  ahoidd 
have  been  drawn  so  as  to  read  ^'finr  the  advantage  of  any  hdr 
or  representatire,  when  there  is  but  one,  or  heirs  or  represen- 
tatives, if  there  is  more  than  one/'  But  we  are  satisfied  that 
there  is  no  difficulty  in  the  construction  of  this  statate,  and 
that  it  covers  the  case  of  an  heir  or  representative,  as  well  as 
the  case  of  heirs  and  representatives. 

The  proof  in  this  case  shows  very  satisfactorily,  that  it  is  for 
the  advantage  of  tibe  minor  petitioner,  George  Campbell  Brown, 

« 

that  the  tract  of  land  specified  in  the  petition  be  converted 
into  money,  and  we  think  that  the  chancellor  was  authorized 
under  the  statute  to  order  the  sale. 

We,  therefore,  affirm  his  decree,  and  recommit  the  case  to 
the  chancery  court,  where  the  sale  will  be  perfected,  and  such 
steps  taken  as  may  be  deemed  meet  and  proper  to  secure  the 
proceeds  {hereof  to  the  minor. 


LrrroN  vs,  Baldwin  et  als* 

Wben  a  married  womap  is  aathorized  by  a  deed  of  settlement  to  dispose  of  estate  s6» 
cored  to  her  separate  use,  she  must  do'  so  in  the  mode  prescribed  by  the  deed,  or 
such  disposition  is  void.  And  to  create  a  charg;e  upon  such  estate,  her  intention 
most  be  made  manifest  by  express  words.  Such  estate  cannot  be  made  liable  by 
implication. 
•  

Mary  Flora  Dickson,  in  contemplation  of  marriage,  convey- 
ed to  Hoggatt,  her  slaves,  real  estate,  money  and  other  pro- 
perty, in  trust  for  her  sole  and  separate  use,  and  free  from  lia- 
bility to  liie  debts  and  engagements  of  her  contlsmplated  hus- 
band, H.  Baldwin.  This  deed  reserved  to  herself  "full 
power  and  authority  by  her  directions  in  writing,  in  Ae  pre- 
sence of  one  or  more  witnesses,  to  alienate,  sell  or  dispose 
of  in  any  manner  she  might  think  proper"  the  said  property. 
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She  and  «aid  Baldwin  were  married.  Baldwin  became  insol- 
vent, and  Mury  F.  Baldwin  purchased  articles  of  household 
and  kitchen  furniture  of  Litton,  which  were  necessary  for  the 
comfort  and  subsistence  of  the  family,  for  which  she  executed 
a  promissory  note,  sealed  in  the  usual  form,  to  Litton,  as  cleric 
of  the  chancery  court  at  FrankKn,  with  personal  security  for  its 
payment. 

The  note  fell  due,  and  Litton  filed  a  bill  in  the  chancery 
court  against  said  Mary  F.  and  Henry,  to  subject  the  separate 
estate  of  said  Mary  F.  to  the  satisfaction  of  said  note. 

The  following  decme  was  entered,  to  wit: 

"Be  it  remembered,  that  this  cause  came  on  to  be  finally 
heard  on  the  13th  day  of  November,  1847,  before  the  honor- 
able Terry  H.  Cahal,  chancellor,  &c.,  upon  the  bill,  answers, 
replications  thereto,  the  deed  of  marriage  contract  between  the 
said  Henry  Baldwin  and  Mary  F.  Didcson,  who  subsequently 
became  his  wife,  and  the  note  under  seal  of  the  said  Mary  F. 
Baldwin  and  Return  J.  Meigs.  And  it  appearing  to  the  sat- 
isfaction of  the  court,  that  the  said  note,  under  seal,  was  ex- 
ecuted by  the  said  Mary  F.  Baldwin,  while  she  was  a  married 
woman,  and  that  it  is  simply  a  contract  by  her,  under  seal,  for 
the  payment  of  money,  in  which  she  has  not  bound,  nor  at- 
tempted to  bind, her  separate  property.  The  court  is  llierefore 
of  opinion,  that  said  note,  under  seal,  is^  as  to  the  said  Mary 
F.  Baldwin  void,  and  an  absolute  nullity,  and  that  the  court 
could  not  make  any  decree  subjecting  the  separate  property  of 
the  said  Mary  F.  Baldwin  to  the  satisfaction  of  said  note,  with- 
out  making  a  contract  for  her,  which  she  has  not  made  herself. 
It  is  therefore  ordered,  adjudged  and  decreed,  that  the  bill  be 
dismissed,  and  that  the  complainant  pay  the  cost."      Appeal. 

/.  JIf.  Leay  for  complainant. 

Baldwin  is  insolvent  and  his  wifo  possesses  a  large  person* 
al  estate  for  her  sole  and  separate  use,  and,  of  which,  by  the 
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deed  of  maniage  aetUement,  she  haa  the  atwolute  diflposilion. 
She*  executed  a  {Nromiisoiy  note  to  complainant  for  fumitore, 
which  was  sold  ^  the  property  of  her  huaband  by  a  decree 
of  this  Court.  In  the  body  of  the  note^  no  express  referenda 
IB  made  io  her  separate  property  Ss  a  fund  for  payment,  b 
her  separate  estate  liable? 

I^gning  a  note  as  principal  or  surety  ir  held  as  prima  facie 
evidence  of  intention  to  charge  her  sepflLte  estate^  without 
any  proof  of  a  positive  agreement;  2  Story's  £q.,  84;  1  Bro. 
dk.  R.  16;  15  Ves.  596;  3  Madd.  887;  22  Wend.  586;  4  Sim. 
82;  17  Ves.  365;  9  Yes.  520;  and  also  a  very  late  case  in  4 
Beavan  319,  where  the  question  is  fully  discussed  and  de- 
cided as  stated  above.  The  reason  given  is  very  good — she 
must  have  intended  the  security  should  have  some  operation, 
and  it  can  have  no  other  except  against  her  separate  estate. 

It  has  been  decided  by  this  court  in  the  case  of  Morgan  vs. 
£Zam,  4  Yerg.,  and  is  unquestionably  the  law — ^that  a  married 
woman  can  have  no  other  or  greater  power  over  her  separate 
estate  than  is  granted  by  the  deed  or  instrument  creating  such 
separate  estate.  The  power  of  absolute  disposition  however, 
implies  the' power  to  mortgage  or  charge  it  by  contract.  See 
6  H.  &  J.  497.  The  true  rule  is,  if  she  can  sell  the  property 
and  make  a  good  title  to  the  purchaser  she  can  render  it  in 
equity  liable  for  her  debts  or  contracts.  Equity  takes  a  sensi- 
ble view  of  the  relations  of  husband  and  wife ;  and  if  the  wife 
has  a  separate  property  the  court  will  be  as  far  from  aiding 
her  to  commit  frauds  by  living  upon  other  people,  as  it  is 
prompt  to  secure  her  property  from  the  intemperance  of  a 
worthless  or  extravagant  husband.       v 

Foggy  Ewingy  and  Meigs ^  for  the  complainant. 

Washington,  for  the  defendants. 

Ist.   The  said  Mary  F.  Baldwin,  being  a  married  woman, 
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the  sale  of  said  goods  to  her  was  void,  and  no  recovery  ooidd 
be  had  against  her  for  the  price  of  them,  either  at  law,  5r  in 
equity.  2  Yes.  156,  BoUon  vs.  WiOiams. — Law  lib.,  22  vol., 
pages  137-8-9,  being  pages  255-^7-8,  of  2d  vol.  of  Roper 
on  Hosband  and  Wife;  dth  Yes.  498-486;  3  Maddux  99 » 
Clancy  on  Husband  and  Wife  331  to  346. 

2nd.  The  dema^of  the  complainant,  is  of  a  purely  legal 
character,  and'  he  ^Hs  no  ground  for  coming  into  a  court  of 
equity,  without  first  establishing  his  demand  by  a  judgment 
at  law;  there  being  no  connexion  between  the  demand,  and 
the  separate  property  in  the  hands  of  th6  trustee. 

McKnfKEY,  J.  delivered  the  opinion  of  the  court. 

The  defendant,  Mary  F.  Baldwin,  is  a  married  woman,  wife 
of  the  defendant,  Henry  Baldwin.  The  bill  seeks  to  subfect 
her  separate  property  to  the  payment  of  a  promissory  note  for 
$Sb7  50,  made  by  her  and  another,  as  her  surety,  to  complain- 
ant,  on  the  15th  of  January,  1842.  The  consideration  of  said 
note,  was  the  purchase  by  said  Mary  of  certain  articles  of 
household  and  kitohen  furniture,  sold  as  the  property-  of  her 
husband,  under  the  decree  of  a  court  of  chancery.  The  bill 
alledges,  that  the  husband,  Henry  Baldwin,  was  utterly  insol- 
vent ^  that  said  furniture  was  absolutely  necessary  for  the  com- 
fort and  support  of  said  Mary  and  her  children;  that  at  the 
time  said  note  was  made,  it  was  understood  and  agreed,  that 
the  separate  property  of  said  Mary  was  to  be  liable  for  the 
payment  thereof, -and  that  credit  was  given  alone  on  the  faith 
of  such  separate  estate;  that  her  husband  had  no  credit;  was 
not  looked  to  for  payment,  and  was  not  considered  in  any  way 
as  a  party  to  the  transaction. 

It  appears,  that  on  the  24th  day  of  October,  1830,  certain 
property,  consisting  in  part  of  a  number  of  slaves,  was  con- 
veyed to  the  defendant,  Hoggatt,  by  deed  of  marriage  settle  - 
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ment  in  trust,  for  the  aole  and  separate  nse  of  tke  defendant, 
Mary,  than  ^feme  saie.    A  copy  of  said  deed  is  exhibited  in 
the  reoord.    After  vesting  the  legal  title  to  said  property  in  the 
trastee,  it  contains,  among  others,  the  following  stipulations, 
viz,  that  the  said  Mary  "shall  have  full  power  and  authority, 
by  her  directions  in  writing  under  her  hand,  in  the  presence 
of  one  or  more  witnesses,  to  alienate,  sell,  dispose  of,  or  invest 
the  said  negro  slaves,  debts,  money  and  other  property,  in  any 
way  or  manner  she  may  think  proper :  and  also  to  bequeath, 
or  devise  by  her  last  will  and  testament;  with  the  power,  from  i 
time  to  time,  to  iq>point  any  other  trustee,  or  agent,  for  the ' 
management  of  said  negroes,  debts,  money  and  other  proper-  i 
ty .    It  is  further  agreed  \>y  the  parties  to  these  presents,  that 
the  said  negroes  and  their  increase  shall  remain  in  the  posses-  * 
sion  of  the  said  Mary,  or  the  possessionof  any  person  the  said  * 
Mary  may  choose ;  and  that  she  may,  by  her  directions  in 

writing  as  aforesaid  or  otherwise,  appropriate  as  she  may  think  •. 

* 

proper,  the  hire  or  labor  of  said  negroes  and  their  increase, 

a 

and  also  the  int(s|est  and  profits  arasjng  from  the  monies  due 
her,  from  time  to  time,  and  at  all  times  hereafter." 

The  bill  alledges,  that  some  of  the  slaves  mentioned  in  said 
deed  of  settlement  have  died,  some  have  been  sold,  and  others 
mortgaged;  but  that  a  number  still  remain  undisposed  of,  and 
prays  that  by  a  sale,  or  from  the  profits  of  the  hire  of  said 
slaves,  the  complainant  may  have  satisfaction  of  said  debt. 

The  defendant,  Mary,  in  her  answer  to  the  bill,  denies  that 

« 

there  was  any  understanding  or  agreement  on  her  part,  that 
her  separate  property  was  to  be  made  liable  to  the  payment 
of  said  note,  and  there  is  no  proof  in  the  record  upon  this 
point.  The  chancellor  dismissed  the  bill,  and  the  complainant 
brings  the  cause  to  this  court  by  appeal.  It  is  insisted,  on  the 
part  of  the  complainant,  that  the  decree  is  erroneous,  and 
ought  to  be  reversed.     We  do  not  think  so.     In  the  case  of 


A 
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Morgan  vs.  Elam,  4  Yerg.  375,  it  is  laid  down  as  the  aettM 
doctrine  upon  this  subject,  that  the  extent  of  the  power  of  a 
married  woman,  over  her  separate  estate,  depends  opoQ  the 
terms  of  the  deed  or  settlement;  that  she  is  to  be  regarded  as 
9k'fe$ne  sole  only  so  far  as  the  deed  has  expressly  conferred 
upon  her  the  power  of  acting  as  such ;  that  she  can  exer- 
otse  no  aathority  or  control  over  her  separate  property,  exoq>t 
such  as  is  specially  given  in  the  deed,  and  only  in  the  mode 
therein  prescribed.  This,  we  think,  is  the  correct  prindpk, 
and  it  is  decisive  of  this  case.  T  It  is  obvious  that  the  makiiig 
of  a  promissory  note,  which  contains  no  reference  either  to  the 
power  or  to  the  sufcgect  matter  thereof,  and  indicates  no  agree* 
ment,  or  intention,  on  the  part  of  the  maker,  to  create  a  charge 
on  her  separate  estate,  cannot  be  regarded  as  an  execution  at 
the  power  conferred  upon  the  defendant  in  the  fiiregoing  deed 
of  settlement,  or  as  an  appointment  under  it;  it  is  merely  evi- 
dence  of  a  personal  contract,  or  promise  on  the  t>&rt  of  the 
defendant,  Mary,  to  pay  the  amount  of  money  therein  specified, 
and  only  constitutes  the  complainant  herggeneral  crediiCHr. 
Courts  of  equity,  in  analogy  to  the  rule  of  law,  hold  that  a 
married  woman  cannot,  by  her  general  personal  contracts  or 
agreements,  bind  her  separate  estate.  But,  as  a  consequenoe 
of  the  doctrine  in  equity,  that  she  may  take  and  ei\)oy  proper- 
ly to  her  separate  use,  she  is  permitted,'  to  the  extent  and  in 
the  mode  prescribed  in  the  deed  of  settlement,  to  deal  wjth  it 

as  a  fme  soUi  when  the  intention  clearly  appeared  so  to  dis- 

• 

s  poee  of  it,  but  the  intention  is  necessary  to  be  manifested.  % 
\  Roper  on  Husband  and  Wife,  239-40,  and  cases  therein  cited. 
But  it  is  argued,  that  the  intention  to  charge  her  separate 
estate  may  be  implied,  and  that  the  execution  of  a  promissory 
note  or  bond  as  principal  or  surety,  for  herself  or  her  husband, 
or  jointly  with  him,  is  prima  facie  evidence  of  such  intention. 
It  is  true  some  of  the  cases  have  gone  this  length.     In  3  Roper 
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on  Husband  and  Wifo.,  25^4,  note,  it  is  said,  that  this  is  a 
strong  case,  of  constructive  implication  by  courts  of  equity, 
fiwuided  more  upon  a  desire  to  do  justice,  than  upon  any  satis* 

flaeCoffy  reasoning.    The  argum^t  in  favor  of  it  is,  that  Ihe 

• 

security  must  be  supposed  to  have  been  executed  with  the  in- 
tention that  it  shall  operate  in  some  way,  and  that  it  can  have 
no  operation,  except  as  against  her  separate  estate.  But 
juc^  Story,  who  cites  the  above  passage,  adds,  ''to  this  extent 
the  dc>ctrine  has  not,  as  yet,  been  established,  although  the 
tendency  of  the  more  recent  decisions  is  certainly  in  that  di- 
rectioni'  2  Story's  £q.  sec.  1400.  We  cannot  concur  in  this 
reasoning.  If  correct,  as  has  been  justly  remarked,  it  wotdd 
apply  to  all  the  general  pecuniary  engagements  of  a  married 
woman,  antl,  we  may  add,  would  confer  upon  her  the  power  of 
making  personal  contracts  generally,  in  opposition  to  the  uni- 
form  principle,  now  as  clearly  established  in  equity  as  at  law, 
that  3,  feme  covert  cannot,  by  contract,  bind  either  her  person 
or  her  property  generally.-  Such  a  doctrine  would  defeat  the 
object  of  conveyances  for  the  separate  use  of  married  women. 
A  different  rule  has  governed  the  course  of  decision  in  this 
state,  at  least  since  the  determination  of  the  case  AMargan 
vs.  Ekan  ;  a  rule,  we  think,  more  consistent  with  sound  prin- 
ciple, and  the  weight  of  authority,  ^hich  is,  that  to  charge  the 
separate  estate  of  a  married  woman  with  her  contracts,  or  en^ 
gagementS)  there  must  be  proof  of 'an  express  agreement  and 
intention  to  create  such  charge:  it  cannot  be  made  liable  by 
implication. 
The  decree  of  the  chancellor  will  be  affinned. 


216  NASHVILLE: 

MiTCHBLL  VS.   VhAXTSBB   BaKK. 

1.  An  endorsement  mado  on  an  executed  consideration,  ia  void,  and  no  action  lied  OQ 
it;  where,  faowcvor,  a  note  was  dirrotod  Co  be  discounted,  upon  coodkion,  that  a  par- 
ticular  indifidual  should  endorse  it,  dad  such  individual  afcerwacds  endorsed  it,  lie 
would  be  liable  on  his  endorsement,  though  the  money  may  have  been  obtained  there- 
upon before  he  endorsed. 

S  A  declaration  made  by  the  cashier  to  the  directors  of  a  bank  in  session,  that  a  par- 
ticular person  would  endorse  a  note  offered  for  discount,  and  upon  which  under- 
standing; it  was  discounted,  is  held  to  be  competent  testimony. 

Galbreath,  Cromwell  &  Co.  was  indebted  by  note  to  the 
Planters  Bank  $5000.  They  wished  to  renew  the  note  on  the 
payment  of  $500.  Accordingly  a  new  note  for  $4500,  with 
Terry  and  McKeage,  was  offered.  The  directors  regarded  the 
endorsers  as  unsatisfactory,  and  declined  discoonting  it.  It 
was  then  stated  to  the  directory  that  Mitchell  would  endorse 
the  note.  The  board  then  directed  that  the  note  be  discount- 
ed,  upon  condition,  that  Mitchell  would  endorse'it  for  the  ap- 
plicants. This  statement  was  made  to  the  board  by  the  cashier, 
McLain.  The  sum  of  $500  was  paid.  The  amount  of  the 
note  for  $4500  was  drawn  out  by  check  of  Terry,  last  endorser 
on  the  note  as  offered  to  the  directors,  and  paid  to  the  bank, 
and  thAote  for  $5000  surrendered.  Subsequently  Mitchell 
endorsed  the  note.  The  entries  on  the  books  of  the  bank 
showed  an  unconditional  discount  of  the  note  on  the  2nd  of 
February.     On  the  5tljL  Mitchell  endorsed  the  note  for  $4500. 

The  bank  sued  Mitchell  in  assumpsit  in  the  circuit  court 
of  Montgomery  county,  and  on  the  plea  of  non-^.ssumpsit  the 
matter  was  submitted  to  a  jury  on  the  above  facts.  Martin, 
judge,. presiding,  charged  the  jury,  "that  if  the  books  of  the 
bank  showed  that  the  note  sued  upon  was  discounted  before 
Mitchell  endorsed  the  note,  and  the  proceeds  drawn  out  upon 
the  check  of  Terry,  still  the  bank  might  show  that  the  direc- 
tors discounted  it  upon  condition,  that  Mitchell's  endorsement 
was  had,  and  that  it  was  competent  for  the  bank,  through  its 
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directcvs,  to  diaooimt  it  conditionally.  And  if  the  note  was 
discomited  apon  condition,  that  MitchelFB  endorsement  was 
proeured  upon  it,  Mitchell  would  be  bound  upon  his  endorse- 
meat  made  after  the  proceeds  was  checked  by  Teny's  ched^, 
whether  he  knew  or  not,  that  his  name  was  promised  upon  Ihe 
note." 

The  jury  rendered  a  verdict  for  the  plaintiff,  and  judgment 
was  rendered  thereupon.    The  defendant  appealed. 

Shackiefordy  for  plaintiff  in  error. 

We  think  the  court  below  erred  in  the  charge  to  the  jury, 
wherein  it  charged,  ''that  if  the  books  of  the  bank  show,  that 
the  note  sued  on  was  discounted  before  Mitchell  endorsed  the 
note^  €md  the  proceeds  drawn  out  upon  tiie  check  of  Teny, 
still  the  bank  might  show  that  the  directors  discounted  it  upon 
the  condition, that  Mitchell's  endorsement  was  had;  and  tiiat 
Mitchell  would  be  boimd  upon  his  endorsement  made,  after  the 
proceeds  of  the  note  was  checked  by  Terry's  check,  whether 
he  knew  or  not  that  his  name  was  promised  upon  the  note." 

The  endorsement  of  Mitchell,  in  this  case,  was  subsequent 
to  the  creation  of  the  debt,  and  was  not  the  inducement  to 
it.  To  bind  him  there  must  be  some  further  consideration 
shown,  having  an  immediate  respect  to  such  liability,  for  the 
consideration  of  the  original  debt  will  not  attach  to  this  sub- 
sequent promise,  and  falls  within  the  principle  of  the  second 
class  of  cases,  in  HUl  and  Refers y  7  Humph.  R.  540..  ' 

If  Cromwell  did  promise  the  bank  Mitchell's  endorsement, 
he  was  no  party  to  it,  and  was  not  informed  his  name  had  beeu' 
promised  to  the  bank,  and  the  note  having  been  negotiat- 
ed before  his  name  was  put  on  it,  his  was  an  endorsement 
without  any  consideration,  for  the  bank  parted  with  nothing  . 
valuable  upon  his  endorsement,  the  contract  having  already 
been  executed  before  Mitchell  endorsed  the  note.  7  Humph. 
Rep.  540.     4  Pickering's   Rep.  386.     6  Yerge;-'s   Rep.   418. 
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8  Johnson's  Kep.  39.  Where  the  promise  is  groimded  on  a 
past  consideration,  all  the  authorities  agree  it  must  be  air 
ledged  to  be  done  on  the  request  of  the  party  promising,  or  at 
least  it  mnst  appear  the  party  promising  was  under  a  moral 
obligation  to  do  the  act  himself,  or  cause  it  to  be  done.  7 
Johnson's  Rep.  88.  1  Saunders,  264,  note  1.  2  Cow.  Rep. 
404.    Story  on  promissory  notes,  587. 

In  the  case  of  an  endorsement  after  a  note  is  made  and  dis- 
counted, the  plaintiff  must  prove  a  consideration  to  bind  the 
endorser.  See  the  cases  above  referred  to.  4  Pickering,  386. 
Story  on  promissory  notes,  587. 

The  court  also  erred  in  admitting  the  declarations  of  Mc- 
Lean, which  are  merely  hearsay ,  and  inadmissible. 

« 

jB.  H.  Fhster,  jr.^  for  defendant  in  error. 

It  is  not  necessary  that  the  proceeds  of  accommodation  'pa- 
per shall  be  applied  to  the  check  of  the  last  endorser,  but  it  is 
sufficient  to  apply  them  to  the  paper  of  the  drawers  without  a 
check. 

But  it  is  said,  that  because  defendant's  endorsement  -was 
made  after  the  proceeds  were  applied  by  the  cashier,  that  the 
contract  was  already  executed,  and  there  is  no  consideration 
for  his  endorsement. 

The  board  authorized  the  cashier  to  discount  the  note,  with 
the  addition  of  another  name — Mitchell's  name — and  the  note 

« 

could  not  have  been  discounted  by  the  cashier  until  the  name 
was  procured,  and  if  he  chose  to  apply  the  proceeds  of  this 
note,  and  deliver  up  the  $5000  to  6.,  C.  &  Co.  before  he  ob- 
tained defendant's  endorsement,  the  bank  is  not  bound  by  his 
act,  bec&use  he  transcended  the  authority  delegated  to  him. 
It  is  neither  the  duty  nor  the  privilege  of  cashiers  to  discount 
paper;  it  is  the  duty  of  a  board  of  directors,  and  if  they  del- 
egate this  power,  the  terms  of  their  order  must  be  strictly  pur- 
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saed.  Banks  are  not  bound  by  the  acts  of  their  agents,  oat 
of  the  scope  of  their  employment.  2  Cranch,  127.  2  Black. 
R.  475.    5  Wheat.  R.  326.     17  Massachnsett's  R.  510. 

The  cashier  most  have  informed  the  parties  of  the  order  of 
the  board;  if  not,  why  does  the  name  of  Mitchell  appear  on 
the  paper?  ^  An  agent  who  departs  from  the  conditions  of  an 
aatfaorized  dnty  cannot  bind  the  corporation.  See  10  Mass. 
307. 

The  note  was  not  regularly  discounted  before  Mitchell's 
name  was  procured,  and  6.,  C.  &  Co.  were  liable  to  be  sued' 
npon  the  $5000  note  in  their  possession.  Was  not  this  suiG- 
dent  consideration  for  MitcheU's  endorsement? 

Although  the  endorsement  was  made  afterwards,  it  becomes 
an  original  promise.    See  11  Mass.  436,  Moses  vs.  Bird. 

9 

MeigSy  for  plaintiff  in  error.. 

The  £Mt  does  not  seem  to  admit  of  doubt,  that  this  vote 
was  discounted  by  the  bank,  and  the  money  paid  on  the  check 
of  the  last  endorser, — 

1.  Before  Mitchell  endorsed  it; 

2.  Without  any  previous  promise  by  him  that  he  would  en* 
dorse  it* 

An  executed  consideration  is  not  sufficient  to  support  a  sub- 
secfaent  promise,  unless  the  service  was  done,  or  act  perform- 
ed at  the  request  of  the  party  promising;  in  that  case,  the  re- 
quest precedes  and  induces  the   act  or  service,    and    the 

m 

jHTomise  becomes  connected  with  it.  Comyn's  Digest,  action 
on  the  case  upon  assumpsit,  B.  12;  PajfTie  vs.  WUsoHy  7  B.  & 
Cj  436.  Burge  on  suretyship,  14.  Story  on  contracts,  sec- 
tion 469-475. 

Negotiable  paper  does  not  form  an  exception  to  this  rule, 
unless  it  has  passed  into  the  hands  of  an  innocent  holder. 
The  immediate  parties  to  a  bill  or  vote,  equally  with  parties 
to  other  contracts,  are  affected  by  the  want  of  consideration ; 
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and  it  is  only  as  to  third  persons,  who  come  to  the  poisesrioii 
of  the  paper  in  die  usual  course  of  trade,  and  for  a  fair  and 
valuable  consideration,  without  notice  of  the  original  defect, 
that  the  want  of  consideration  cannot  be  alleged. 

^'Unless  the  holder  received  the  paper,  not  only  wiflioat  no- 
tice, but  in  the  course  of  business,  and  tar  a  fair  and  valuable 
consideration  given  or  allowed  on  his  part,  on  the  strength  of 
that  identical  paper,  he  is  as  liable  as  any  other  claimant  un- 
der  a  simple  contract,  to  have  the  consideration  impeached. 
Bcof  vs.  Coddington,  5  J.  C.  R.,  56-7;  2  Kent's  Com.,  463-4. 

In  this  case  the  bank  did  not  let  Galbraith,  C.  &  Co.,  have 
the  money  on  the  strength  of  the  identical  paper,  now  sued 
on ;  the  money  was  lent  not  in  consideration  of  Mitchell's  en- 
dorsement, nor  in  consideration  of  his  promise  to  endorse  it  in 
future,  nor  in  consideration  of  his  request  that  the  bank  would 
discount  the  .paper. 

On  the  contrary,  the  bank  discounted  the  note  in  considera- 
tion of  the  making  and  endorsement  of  others ;  and  gave  noth- 
ing for  Mitchell's  endorsement,— neither  money,  forbearance, 
or  aught  beside. 

2.  But,  indeed,  Mitchell  is  a  guarantor  of  the  payment  of 

« 

this  previously  existing  debt  of  others ;  in  which  case,  the  con- 
sideration must  appear  in  proof  as  part  of  the  collateral  un- 
dertaking. Now,  there  is  no  proof  of  any  consideration  be- 
tween Mitchell  and  the  Bank  to  sustain  his  guaranty. 

Gbben,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit  against  the  plaintiff  fia  the 
endorser  of  a  promissory  note  for  $4500. 

The  note  on  which  this  suit  is  founded,  was  made  by  Gal- 
breath,  Cromwell  &  Co.,  and  endorsed  for  the  ax^commodation 
of  the  makers,  by  John  McKeage,  Wm.  M.  Terry,  and  the 
plaintiff  in  error,  R.  B.  Mitchell.    The  same  makers,  had  a 
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note  for  $5000,  endorsed  by  McKeage  and  Terry,  which  fell 
due  at  the  branoh  of  the  Planters  Bank  at  Clarksville,  the  2d 
of  February,  1842.  This  note  for  $4500  and  $500  in  cash, 
paid  by  the  makers  were  applied  to  the  discharge  of  said 
$5000  note.  The  note  for  $4500,  when  first  presented  to  the 
bank,  was  endorsed  by  McKeage  and  Terry  only :  and  a  check 
signed  by  Terry,  was  handed  to  the  cashier  at  the  time-  the 
note  was  placed  in  his  hands,  the  note  and  check  both  bearing 
date,  the  2d  of  February,  1842,  and  the  date  of  this  note,  (on 
which  the  name  of  Mitchell,  appears  as  an  endorser)  on  the 
books  of  the  bank  appears  to  have  been  made  the  2d  of  Feb- 
ruary, 1842. 

The  defendant  below,  proved  by  B.  H.  Logan,  a  member  of 
the  firm  of  Galbreath,  Cromwell  &  Co,  that  on  Saturday,  the 
5th  of  February,  1842,  McLean,  then  cashier  of  the  bank 
took  the  note  to  the  warehouse,  where  witness  was,  and  stat- 
ed that  Mitchell's  name  had  been  promised  on  it.  A  short  time 
thereafter,  the  witness  presented  the  note  to  Mitchell,  and  ob- 
tained his  endorsement  on  it — ^Mitchell  did  not  hear  McLean 
state  that  his  name  had  been  promised  on  the  note.  A.  H. 
Cromwell,  proved  that  he  did  the  business  of  the  firm  in  bank ; 
that  he  handed  to  the  cashier,  McLean,  the  note,  and  check, 
the  1st  or  2d  of  February; — that  nothing  was  said  about  an 
additional  endorser,  and  that  he  had  never  said  anything  to 
^tchell  about  endorsing  the  note,  nor  did  he  promise  McLean, 
that  it  should  be  endorsed  by  Mitchell. 

William  Broadus  proved  that  he  was  a  director  of  the 
bank,  when  the  note  was  discounted,  and  he  thought  the  note 
was  presented  to  the  board  at  a  called  meeting,  on  the  1st  of 
February,  that  McLean  said  Cromwell  had  assured  him,  Mitch- 
ell's name  should  go  on  the  note,  that  the  board  ijistructed  Mc- 
Lean to  take  the  note,  provided  Mitchell's  name  should  be  put 
on  it; — ^that  the  regular  meeting  of  the  board  was  on  Thurs- 
day,  thedd  of  February,  at  which  time,  witness  saw  the  note. 
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and  thinks  MitehelPa  name  was  on  it/  James  McChire  prored 
that  he  was  a  director  of  the  bank  in  Febraaiy,  1848;  that 
when  the  note  was  offered  for  discount,  the  Ist  of  Febmaiy, 
he  was  present;  that  the  directors  refused  to  discount  it;  that 
the  board  was  told  that  Mitchell  would  end<Nrae  the  note,  and 
they  instructed  McLean,  the  cashier,  to  receive  the  note,  and 
pay  over  the  proceeds  in  so  much  discharge  of  the  95000,  if 
Mitchell  should  endorse  it.  There  was  no  rule  of  the  bank, 
authorizing  the  cashier  to  receive  a  note  in  payment  of  a  debt 
due  the  bank  unless  it  was  first  presented  to  the  board.  The  ^ 
note  was  discounted  on  condition  that  Mitchell  would  endorse 
it.  The  defendant  objected  to  the  witness'  statement,  as  to 
the  statement  of  McJ^an  to  the  board,  that  Cromwell  had 
promised  that  Mitchell  should  endorse  the  note. 

The  court  charged,  ^'that  if  the  books  of  the  bank  show  that 
the  note  sued  upon  was  discounted  before  Mitchell  endorsed  it; 
and  the  proceeds  were  drawn  out  on  the  check  of  Terry,  still 
that  the  bank  might  show  that  the  directors  discounted  it  upon 
condition  that  Mitchell's  endorsement  was  had,  and  that  it 
was  competent  for  the  bank  through  its  directors,  to  discount 
it  conditionally; — and  if  the  note  was  discounted  upon  con- 
dition that  Mitchell's  endorsement  was  procured  upon  it, 
Mitchell  would  be  bound  upon  his  endorsement  made  after  the 
proceeds  was  checked  out  by  Terry,  whether  he  knew  or  not,  , 
that  his  name  was  promised  upon  the  note."  The  jury  found 
for  the  plaintiff,  and  the  defendant  appealed  to  this  court. 

1.  It  is  now  insisted  that  the  court  erred  in  charging  the  ju*- 
ry  that  Mitchell  was  bound  by  his  endorsement,  made  after  t)^ 
note  was  discouirted,  whether  he  knew  his  name  was  promised 
or  not, — if  the  note  was  discounted  upon  condition  that  Mitch- 
ell's endorsement  was  procured  upon  it.  We  do  not  think  his 
honor  erred  in  his  instruction  to  the  jury.  He  leftthe  questioa 
of  fact,  whether  the  original  contract  was  complete  before  the 
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piainfiiflr  in  error,  endorsed  tfee  note, — fairly  to  the  jury,  to  be 

decided  by  them,  upon  the  evidence.     And  we  think  he  stated 

I 

the  law  coiTectly,  upon  the  hypothesis  suggested  in  the  instrac* 
tlon.  It  was  unquestionably,  competent  for  the  board  of  di- 
rectors to  agree  to*  accept  the  note  offered,  on  condition  die 
name  of  Mitchell  should  be  procured  upon  it.  And  unless  this 
condition  were  complied  with,  the  note  could  not  be  regarded 
as  having  been  discounted,  and  the  bank  might  proceed  upon 
the  old  note.  If  for  want  of  demand  and  notice,  liie  endors- 
ers upon  the  old  note  were  not  fixed — ^the  bank  might  have 
elected  to  sue  the  drawer  of  that  note  forthwith;  or  the  note 
as  offered,  with  the  two  endorsers  only  might  have  been  re^ 
ceived,  oneonditionally,  as  the  best  that  could  be  done. 

But  whateva*  course  the  bank  might  have  pursued,  in  case 
Mitchell's  name  had  not  been  obtained,  is  a  matter  of  no  con- 
sequence, in  considering  the  character  of  the  contract,  as  it 
was  actually  made.  If  the  note  was  discounted,  upon  condi- 
tion that  Mitchell  would  end<Mrse  it,  and  in  pursuance  of  tMs 
arrangement,  be  did  endorse  it,  his  endorsement  would  consti- 
tute a  part  of  the  original  contract,  which  contract  was  not 
ooAplete,  until  liie  name  of  Mitchell  was  placed  upon  the 
note.  Nor  was  Mitchell  at  all  i&jured  by  this  arrangement. 
The  fact,  that  the  directors  were  told  he  would  endorse  the 
note,  and  their  agreement  to  discount  it  on  that  condition, 
could  not  affect  his  perfect  freedom  of  will,  either  to  endorse  it, 
or  not,  as  he  might  choose.  Nor  could  the  absence  of  know- 
ledge on.  his  part,  that  his  name  had  been  promised,  in  the  least 
degree,  influence  his  conduct.  The  suggestion,  therefore,  that 
this  conditional  arrangement,  was  a  fraud  upon  Mitchell,  is 
without  foundation. 

The  authorities  cited  for  the  plaintiff  in  error,  establish,  be- 
yond doubt,  that  a  promise  must  have  a  consideration  to  sup- 
port it: — ^d  that  if  a  party  agree  to  be  liable  for  an  obliga- 
18— Vol.  viii. 
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tion  already  existing  between  other  parties,  there  must  be  a 
new  consideration,  passing  at  the  time.  Bat  that  question 
does  not  arise  in  this  case.  His  honor  told  the  jury,  that  if  ^ 
the  directors  discounted  the  note,  on  condition,  Mitchell's  name 
should  be  obtained  upon  it,  he  would  be  bound  by  his  endorse- 
ment. In  the  case  put  by  the  court,  Mitchell's  endorsement 
constituted  part  of  the  contract,  by  which  the  proceeds  of  this 
note  were  to  be  applied  to  the  credit  of ''the  makers.  That 
contract  was  not  complete,  until  the  condition  was  performed; 
and  when  his  endorsement  was  made,  the  makers  were  to  be 
entitled  to  the  proceeds  of  the  note;  so,  that  the  proceeds  of 
the  note,  received  by  the  makers,  constituted  the  consideration 
for  Mitchell's  endorsement,  made  for  their  accommodation. 

2.  It  is  objected,  that  the  court  permitted  the  plaintiff  to 
prove  that  at  the  time  the  note  was  offered  for  discount,  Mc- 
Lean, the  cashier,  informed  the  directors,  that  Cromwell  had 
promised  Mitchell's  name  on  the  note.  It  is  insisted,  this  is 
hearsay  testimoifl^,  and  therefore  incompetentt 

We  think  this  evidence  was  clearly  admissible.  It  was  part 
of  the  res  gestUy  and  is  necessary  for  explaining  the  character 
of  the  contract,  and  the  consent  of  the  directors,  that  the  note 
should  be  discounted,  on  condition,  the  promise  so  communi- 
cated  to  them  should  be  fulfilled. 

There  is  no  error  in  the  record,  and  the  judgment  will  be 
affirmed. 
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The  judges  of  elections  arc  judlciiil  officers,  am)  like  other  judicial  officers  are  not 
liable  for  damages  for  more  errors  of  judgment  in  the  discharge  of  their  dnttes. 
Their  conduct  must  be  corrupt  and  malicious,  to  subject  thorn  to  an  action. 

Trespass  on  the  case  in  the  circuit  court  of  Maury  county, 
by  Rail  against  Potts  and  Baker.    The  declaration  avers,  that 
the  office  of  colonel  of  the  79th  regiment  o(  Tennessee  militia 
of  Maury  county  was  vacant,  and  that  Williams,  the  brigadier 
general  of  whose  brigade  the  said  regiment  Was  a  part,  issued 
a  writ  of  election  to  the  sheriff  of  the  county  of  Maury,  com- 
manding him,  after  giving  due  notice,  to  open  and  hold  an 
election  at  the  different  places  of  holding  county  elections  in 
the  regiment  to  fill  such  vacancy ;  and  that  said  sheriff  ap- 
pointed H.  A.  Fox,  a  deputy  sheriff,  to  open  and  hold  an  elec- 
tion to  fill  said  vacancy  at  the  house  of  H.   Oadly,  in  dis- 
trict No.  1,  said  house  being  the  place  designated  for  holding 
county  elections  in  said  district,. and  for  holding  military  elec- 
tions ;  that  said  Fox,  after  due  notice,  did  proceed  to  hold  an 
election  on  the — day  of — 7—,  1846,  and  did  appoint  Robert 
Bhker  and  Leroy  Potts,  together  with  one  Henry  Davis,  who 
is  not  sued  in  this  action,  judges  of  the  election,  who  were 
then  and  there  duly  sworn  and  qualified  to  act  as  judges  in 
said  election,  who  then  and  t^ere,  at  the  legal  time,  had  the 
polls  opened  and  voters  invited  to  come  forward  and  vote ;  and 
that  said  Roddick  Rail,  who  was  a  firce  white  man,  an  inhabi- 
tant of  the  State  of  Tennessee,  and  a  resident  of  Maury  coun- 
ty and  said  district,,  and  had  been/t  resident  of  said  county  and 
district  for  more  than  six  months  preceding  the  day  of  said 
election,  and  had  been  during  all  said  time  liable  to  military 
duty  in  said  regiment,  and  entitled  by  law  to  vote  in  said  elec- 
tion, presented  and  tendered  to  the  said  Fox,  holding  the  elec- 
tion as  aforesaid,  in  the  presence  of  said  Potts,  a  ticket,  or 
piece  of  paper,  with  the  name  of  Reddick  Rail  written  there- 


226  NASHVILLE: 

[Rail  vs.  PottB  &  Baker.] 

upon,  and  desired  that  the  same  should  be  put  into  the  ballot 
box  and  counted  as  a  vote  in  the  election ;  that  nevertheless 
the*  said  Baker  and  Potts,  well  knowing  the  premises,  and  that 
said  Rail  was  entitled  to  vote  in  said  election,  intending  to  de- 
prive him  of  his  suffrage,  did  corruptly  and  maliciously  refuse 
to  permit  said  ticket  to  be  put  into  the  ballot  box,  or  to  be 
counted  in  «aid  election ;  and  also  corruptly  and  maliciously 
refused  to  administer  an  oath  to  said  Rail  touching  his  quali- 
fication to  vote  in  said  election ;  he  the.  said  Rail  being  then 
and  there  present,  demanding  an  investigation,  and  did  there- 
by then  and  there  unlawfully,  corruptly  and  maliciously  de- 
prived the  said  plaintiff  of  his  right  of  suffrage,  to  his  damage 
$500. 

The  defendants  pleeided  not  guilty,  and  an  issue  on  this  plea 
was  submitted  to  a  jury,  who  declared,  that  "they  found  for 
the  defendants,  believing  that  said  defendants  acted  in  good 
faith,  and  showed  no  malice  against  the  plaintiff;  but  from  the 
testimony  before  them  they  believed  the  plaintiff  entitled  to  his. 
suffrage  at  the  time  he  offered  to  vote,  because  he  was  a  free 
white  man  of  the  age  of  twenty-one  years,  a  citizen  of  the 
United  States,  and  of  the  State  of  Tennessee,  and  a  resident 

* 

of  the  county  of  Maury,  with  the  other   qualifications  of  a 
voter." 

Upon  this  verdict  a  judgment  was  rendered  for  the  defend- 
ants, from  which  the  plaintiff  appealed. 

Nicholson  and  Baxter,  for  plaintiff. 

M.  S.  FVierson,  for  defendants. 

Ashby  vs.  Whiter  1  Smith's  Leading  cases,  190,  top  page. 
Lord  Raym.  938.  1  Bro.  Pari,  ca.,  1  ed.  45.  1  Eaat,  555.  1 1 
Johnson's  Rep.  114.  5  Mass.  547.  2  Dun.  &  East,  305.  5 
lb.  186.    Ld.  Raym.  466.    17  Johnson's  Rep.  145. 
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TcTHLBY  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case,  brought  by  the  plaintiff 
against  Robert  Baker  and  Leroy  Potts,  to  recover  damages 
against  them  for  having,.as  judges  of  an  election,  fraudulent- 
ly, ccHTDptly  and  maliciously  refused  to  permit  him  to  vote ; 
he  at  the  same  time  being  a  legal  voter  by  the  laws  of  the 
State,  and  as  such  entitled  to  vote  therein. 

Upon  the  trial  the  juiy  found  a  verdict  for  thb  defendants, 
upon  the  ground,  that  they  had  acted  in  good  fidth,  and  with- 
out malice,  in  refhsing  to  permit  the  plaintiff  to  vote,  though 
from  the  proof  in  the  cause,  they  themselves  were  satisfied 
that  the  plaintiff  was  a  free  white  man,  and  entitled  by  the 
laws  of  the  state  to  have  voted  in  the  election.  Upon  this 
verdict  there  was  judgment  for  the  defendants ;  and  an  appeal 
by  the  plaintiff  to  this  court. 

The  question  for  our  consideration,  is,  whether,  in  the  State 
of  Tennessee  the  judges  of  an  election  are  responsible  in 
damages  for  refusing  to  receive  the  vote  of  a  legally  qualified 
voter,  they  at  the  time  not  being  actuated  by  any  fraudulent, 
corrupt  or  malicious  intention,  but  acting  in  good  faith,  and 
giving  their  judgment  upon  the  honest  conviction,  that  he 
was  not  at  the  time  entitled  to  a  vote  under  the  laws  of  the 
state  reg&lating  elections. 

This  is  the  first  case  of  the  kind  which  has  arisen  in  this 
state;  and  it  is  one  of  much  interest  and  importance.  In  a 
government  constituted  as  ours  is,  upon  a  basis  of  equality 
amongst  its  citizens,  and  depending  for  its  administration  upon  • 
the  will  of  the  majority,  the  right  of  voting  in  elections  can- 
not be  too  highly  estimated;  and  heavy  penalties  should  be 
inflicted  upon  those  to  whom  the  different  elections  are  trust- 
ed, ibr  fraudulently,  maliciously  and  corruptly  preventing  any 
legal  voter  from  exercising  the  privilege.     But  the  high  value 
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sueh  officer,  to  aaserl  his  right,  and  to  recover  damages  for 
'the  injury." 

There  is  no  instance  in  England  of  an  action  of  this  sort, 
maintained  for  an  act  arising  only  from  an  error  of  jodgmeiit. 

It  is  true,  that  a  different  rule  of  action  prevails  in  the  State 
of  Ma9sachu8ett8,  by  the  decision  of  her  courts:  we  ar^  no( 
satisfied  with  the  reasoning  of  the  cases,  but  in  as  much  as  they 
acre  not  authoritative  here,  we  have  not  deemed  it  neoessaiy 
to  discuss  them;  it  is  sufficient  that  we  do  not  think  proper  to 
follow  them. 

The  judgment  of  the  circuit  will,  therefore,  be  affirmed. 


Bailey  et  ah.  vs,  Bailey  et  als, 

I.  Courts  of  chancery  have  powor  to  correct  inisiakea  in  deeds  and  oilier  instruments, 
so  as  Co  make  them  carry  out  tho  intention  of  ibo  parties  making  thcin.  But  the 
proof  must  he  oloar,  cettain  and  satisfactory. 

2.  Where  tho  answer  to  a  bill  denies  the  case  made  out  io  the  bill,   but  states  facts 
\rhith  entitle  the  party  to  roKef,  different  from  that  ask^d  ibr  in  tlie  bill,  a  eourt  of 
cbancery  will  give  a  decree  to  complainant,,  according  to  the  fiicts  Btoted  in  the  an- 
swer. 

This  ease  was  heard  on  bill,  answer,  replication  and  f/toof^ 
by  chancellor  McOampbell,  and  a  decree  rendered  for  the  com- 
plainants.   FVom  this  decree  the  defendants  appealed. 

Kimble  and  E,  H,  Foster y  Jr,,  for  complainant. 

Johnsoiiy  for  defendants. 

McKiNNBY,  J.  delivered  the  opinion  of  the  court. 

The  complainants  are  the  widow  and  heirs  at  law  of  Hiram 
Bailey,  who  dii'd  intei^tate,  shortly  before  the  filing  of  this  bill. 
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They  allege  in  the  bUl,  that  in  July,  1896,  said  Hiram  B«iley 
pnunehased  a  tract  of  land,  lying  in  Montgomery  county,  con-  * 
tainiiig  about  145  acares,  from  one  James  Sniiib,  at  the  price 
of  (735  00.  That  by  an  arraagoient  of  some  aort,  made  be- 
tvineen  said  Hiram  BaUey,  and  his  father,  Jacob  Bailey,  said 
B&am  conveyed  one  half  of  said  tract  of  land  to  Zaohariah 
Bailey,  one  of  his  brothers,  by  metes  and  bounds,  by  deed  bear- 
ing date  the  21st  Jannary,  1833.  That  Zaohariah  Bailey  died 
seveiBl  years  ago,  leaving  neither  wife  nor  children,  never 
having  been  married;  and  that  his  heirs  at  law  are  his  broth- 
ers and  sisters,  and  their  representatives ;  all  of  whom  are 
partiee  to  this  cause.  That  after  the  death  of  Zaohariah,  it 
was  agreed  between  Hiram  Bailey,  Jacob  Bailey  and  the  de- 
fendant William  Bailey,  who  was  a  son  of  said  Jacob,  and 
brother  of  Hiram  Bailey — ^that,  as  the.conveyatice  of  the  half 
of  said  tract  of  land  to  said  Zaohariah,  was  a  gift  to  him  from 
hiji  father,  Jacob  Bailey,  the  deed,  (which  had  not  been  proved 
or  registered)  should  be  destroyed,  and  that  a  deed  should  be 
executed  by  Hiram,  to  William  Bailey,  for  the  same  part  of 
said  tract  of  land ;  and  that  accordingly,  on  the  7th  day  of 
January,  1839,  a  deed  was  made  to  said  William.  That  this 
conveyance  was  a  gift  from  Jacob  to  said  William  for  which 
he  gave  no  consideration  whatever.  The  complainants  charge 
that,  by  inadvertence,  or  mistake,  said  deed  was  so  drawn  as 
to  convey  to  William  Bailey,  not  the  moiety  which  had  been 
previously  conveyed  to  Zachariah,  as  was  the  intention  and 
agreement  of  all  the  parties,  but  the  other  half  or  moiety, 
owned  by  Hiram,  which  was  not  intended  to  be  conveyed. 
That  the  deed  made  to  Zachariah,  not  having  been  \lestroyed, 
had  fallen  into  the  hands  of  the  defendant,  Conrad  Frederick, 
one  of  the  heirs  at  law,  in  right  of  his  wife,  of  Zachariah  Bai- 
ley ;  and  that  he  caused  the  same  to  be  proved  and  registered ; 
an.d  was  setting  up  claim  under  it  to  one  half  of  said  tract  of 
land;  and  defendant,  William  Bailey,  under  his  deed,  was 
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claiming  the  other  moiety  of  said  land,  in  fraud  of  the  rights 
of  the  complainants.  The  prayer  of  the  bill  is,  that  the  deed 
to  said  William  Bailey  may  be  reformed,  in  accordance  with 
the  nnderstanding  and  agreement  of  the  parties ;  and  that, 
after  allotting  to  complainant,  Louisa,  her  dower,  the  remain- 
der of  the  moiety  belonging  to  said  Hiram,  may  be  partitioned 
among  the  other  complainants,  the  heirs  at  law  of  said  Hiram 
Bailey. 

The  defendant,  William  Bailey,  in  his  answer,  expressly  de- 
nies the  allegation  in  the  bill,  that  the  moiety  of  said  land  con- 
veyed to  him  by  said  Hiram  Bailey,  was  the  same,  or  that  it 
was  intended  or  understood  by  any  of  the  parties,  to  be  the 
same  part  previously  conveyed  to  Zachariah  Bailey,  or  that 
there  was  any  error  or  mistake  in  said  conveyance.  He  also 
denies  that  the  land  was  a  gift  to  him  from  any  one.  He 
states  that  he  agreed  to  give  Hiram  Bailey,  in  exchange  for 
the  moiety  of  said  tract  of  land  conveyed  to  him,  another  tract 
of  land  of  which  he  said  William  was  the  owner,  containing 
150  acres,  in  Montgomery  county;  and  he  says  he  is  ready  and 
willing  to  make  a  conveyance  ,of  said  tract  as  soon  as  the 
court  shall  so  decree. 

The  proof  is  vague  and  unsatisfactory.  The  case  made  out 
in  the  bill,  is  not  supported  by  the  testimony  of  any  witness 
in  the  cause.  Judson  Hum  states,  that  he  understood  from 
what  he  heard  Hirsim  and  William  say,  on  some  occasion,  that 
Hiram  had  made  a  deed  to  William  for  half  the  tract  of  land 
near  the  town  of  New  York ;  and  William  was  to  make  Hiram 
a  deed  for  half  of  a  tract  neat  Mrs.  Blair's. 

Aaron  Cummings  states,  that  William  told  him,  that  the 
part  of  tHe  land  he  claimed,  was  the  part  bought  by  2iacha- 
riah  of  his  brother  Hiram.  In.  the  same'conversation  he  stat- 
ed that  the  contract  between  him  and  Hiram  was,  that  he, 
William  was  to  give  Hiram  half  of  a  tract  of  land  near  Mre*. 
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Blair,  for  half  of  the  tract  at  New  York.  A.  P.  Bowen, 
heard  William  say  that  he  and  Hiram  owned  the  tract  at  New 
York,  and  the  tract  near  Mrs,  Blair,  jointly.  Archibald 
Blount  heard  William  object  to  letting  timber  be  taken  off  the 
New  York  tract;  saying  that  it  belonged  to  him  and  his  broth- 
er Hiram,  and  that  it  was  undivided. 

This  is  the  substance  of  the  proof  in  the  cause.  The  chan- 
ceUor  decreed  for  the  complainants,  and  the  defendant,  William 
Bailey,  appealed  to  this  court.  We  think  the  decree  is  erro- 
neous. The  jurisdiction  of  courts  of  equity  to  correct  mis- 
takes in  deed,  or  other  instruments,  or  to  reform  them,  when 
they  do  not  carry  out  the  intentions  of  the  parties  in  making 
them,  is  not  to  bo  questioned.  But,  to  entitle  the  party  to  this 
relief,  the  proof  must  be  clear,  certain  and  satisfactcny.  For, 
in  the  language  of  chancellor  Kent,  1  Johns,  ch.  R.  590.  (2 
Dev.  586,)  courts  of  equity,  in  such  cases,  are  deeply  im- 
pressed with  the  danger  to  be  apprehended  from  peijuiy,  and 
to  the  community  at  large  by  the  insecurity  of  paper  title.  It 
is  laid  down  in  several  cases  of  unquestionable  authority,  that 
such  relief  wUl  only  be  afforded  where  express  evidence  can 
be  adduced  of  the  certain  intention  of  the  parties,  at  the  time 
of  the  execution  of  theMeed,  or  other  instrument,  sought  to 
be  reformed.  See  I  Yes.  317.  2  Atk.  203.  3  Bro.  Ch.  R. 
451,2Johns.  ch.  R.274. 

In  the  case  before  us,  the  intention  of  the  parties,  as  alledg- 
od  in  the  bill  that  the  conveyance  to  defendant,  William,  was 
for  the  moiety  of  the  tract  which  had  been  previously  convey- 
ed to  Zaphariah  Bailey,  is  positively  denied  in  the  answer  of 
the  defendant,  and  is  not  sustained  by  die  testimony  of  any 
witness  in  the  cause.  The  proof  rather  sustains  the  view  of 
the  transaction  presented  by  'the  defendant  in  his  answer — 
that  Hiram  Bailey  exchanged  his  remaining  moiety  of  said 
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tract  of  land,  for  another  tract  owned  by  the  defendant,  or  part 

thereof. 

.We  are  therefore  of  opinion,  that  the  complainants  are  en- 
titled to  no  relief,  so  far  as  respects  the  moiety  of  said  tract  of 
land  conveyed  by  Hiram  Bailey,  the  defendant  on  the  7th  day 
of  January,  1839.  But,  as  to  the  other  moiety,  which,  on  the 
death  of  Zachariah  Bailey,  descended  to  his  brothers  and  sis- 
ters, equally,  as  his  heirs  at  law;  the  complainants  in  right  of 
said  Hiram  Bailey,  deceased,  will  be  entitled  to  an  equal  share 
thereof,  with  the  surviving  brothers  and  sisters  of  Zachariah 
Bailey.  And,  inasmuch  as  the  defendant,  William  Bailey,  ad- 
mits in  his  answer,  that  he  agreed  to  convey  to  Hiram  Bailey, 
the  tract  of  150  acres  in  consideration  of  the  conveyance  made 
to  him  by  said  Hiram ;  and  that  he  is  willing  to  convey  the 
same,  as  the  court  may  .direct,  we  are  of  opinion  that  the  com* 
plainants,  the  heirs  at  law  of  Hiram  Bailey,  are  entitled  to 
have  a  decree  vesting  them  with  a  title  to  the  same ;  and  that 
the  widow,  Louisa  Bailey,  will  be  entitled  to  dower  thereof,  if 
a  valid  title  to  said  tract  ol  land,  now  exists  in  the  defendant; 
to  ascertain  which,  a  reference  will  be  made  to  the  clerk  and 
master. 

And  if  it  shall  appear,  that  a  good^itle  to  said  tract  of  land 
cannot  be  made,  the  defendant  will  be  charged  with  the  sum 
of  three  hundred  and  fifty  dollars,  the  price  at  which  he  admits 
it  was  estimated,  at  the  time  of  the  exchange  with  Hiram 
Bailey,  and  interest  thereon. 

The  decree  of  the  chancellor  will  be  reversed  and  modified 
in  conformity  with  the  rights  of  the  parties  as  herein  declared. 
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1.  A  writ  of  emir  lies  in  all  ca«e«  in  chancery,  and  the  fact  that  the  complainant  has 
obtained  all  the  relief  prayed  for,  is  no  ground  for  a  dismiMal  <rf  the  writ  of  error, 
but  for  tbe  affirmance  of  the  decree.  « 

(»  By  common  law,  a  forfeiture  of  a  charter  can  be  exacted  only  in  a  court  of  law^ 
and  the  proceeding  is  by  teire  faeia9  or  information  in  the  nature  of  a  writ  of  quo 
warranto.  A  teirt  faciOM  is  the  proper  remedy,  where  there  is  a  legal  eaisting 
body  capable  of  acting,  which  ha»  been  guilty  of  an  abuse  of  the  power  entrusted 
to  it;  a  quo  warranto  is  the  proper  remedy,  where  there  is  a  body  corporate  d€ 
feteto,  which  takes  upon  itself  to  act  as  a  body  corporate,  but  for  some  defiMt  it 
cannot  legally  exercise  the  power  it  aflfects  to  use . 

3.  The  5th  section  of  the  act  of  1846,  ch.  55,  confers  jurisdiction  on  tbe  chancery 
ooorts  to  decree  forfeitures  of  charters  of  incorporation  for  nonnaer  or  abase  of 
their  powers,  or  when  they  have  been  disabled  from  acting  by  a  surrender  of  their  fran- 
chise8,orby  other  modes.  The  eighth  section  confers  jurisdiction  alone  to  restrain 
by  injunction  the  exercise  of  power  not  granted. 

4.  In  general  to  work  a  forfeiture  of  a  charter,  there  most  be  something  wrong,  arisiog 
from  wilful  abu^  or  impeoper  naglect;  something  more  than  accidental  negligenoe» 
excess  of  power,  or  mistake  in  the  mode  of  exercising  an  acknowledged  power. 

The  following  bill  was  filed  in  the  chancery  court  at  Nash- 
ville : — 

"The  State  of  Tennessee,  by  her  attorney  general,  West  H* 
Homphjreys,  brings  this  bill  of  complaint  against  the  Merchants 
InEorance  and  Trust  Company  of  Nashville,  a  corporation 
established  at  Nashville,  in  Davidson  county,  and  Caleb  C 
Norvell,  secretary  of  said  company  at  Nashville,  and  thereup- 
on the  State  of  Tennessee  complains  and  says,  that  on  the 
ninth  day  of  January,  one  thousand  eight  hundred  and  forty, 
the  General  Assembly  of  the  State  of  Tennessee,  passed  an 
act,  entitled  ''an  act  to  extend  the  act  of  1687-8,  chap.  206, 
and  to  create  a  body  politic  and  corporate,  to  be  called  the 
Merchants  Insurance  and  Trust  Company  of  Nashville,"  and 
thereby,  among  other  things,  provided  that  "the  provisions  of 
the  21  St  section  of  the  aforesaid  act,  equalizing  the  rights  and 
'jNTivileges  of  the  insurnnce  compapies  of  this  state,  be  extend- 
ed to  a  body  politic  and  corporate  hereby  created  by  the  name 
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and  style  of  the  Merchants  Insurance  and  Trust  Company  of 
Nashville,  and  thereby  vested  in  said  corporation  the  same 
rights  and  privileges  as  had  been  by  the  general  assembly 
granted  to  other  insurance  companies  in  this  state."  That 
by  the  foi^rth  section  of  said  act,  the  year  1840,  it  was  provid- 
ed, that  no  part  or  provision  of  said  act  should  ever  be  con- 
strue^  so  as  to  auAorize  said  corporation  to  issue  or  put  in 
circulation  any  note,  bill,  draft,  order,  check  or  change  ticket 
intended  to  circulate  as  change  or  currency,  or  the  tendency  of 
which  would  be  to  circulate  as  change  or  currency,  and  by  the 
said  act  of  1838,  and  by  the  charters  of  the  other  insurance 
companies  it  was  provided,  that  nothing  therein  contained 
should  be  so  construed  as  to  give  the  said  corporations  the 
power  of  issuing  bills  of  credit,  or  exercising  banking  privi- 
leges. It  was  also  enacted  by  said  statutes,  that  the  capital  stock, 
money,  funds,  or  other  property  of  said  corporations,  might  be 
invested  in  any  public  stock,  funded  debt,  created  or  to  be  cre- 
ated by  or  under  any  laws  of  the  United  States,  or  this  or  any 
other  state,  or  in  the  stock  of  any  chartered  bank  in  t|iis  or  any 
other  state  or  states,  or  of  the  United  States,  or  they  might 
loan  the  same  or  any  part  thereof  to  individuals  or  <  public 
corporations,  on  real  or  personal  security,  for  such  periods  of 
time  as  the  directors  might  deem  prudent. 

The  State  of  Tennessee  ftuther  shows  to  your  honor,  th&t 
the  said  corporation  was  afterwards,  soon  after  the  passage  of 
said  act,  organized  by  the  subscription  of  capital  stock,  men* 
tioned  in  said  act,  of  one  hundred  thousand  dollars,  and  the 
election  of  directors,  and  that  the  directors  have  appointed 
George  Crockett  president,  and  Caleb  C.  Norvell,  secretary  of 
said  corporation ;  and  the  present  directors,  in  March  1840, 
are  George  Crockett,  James  Woods,  Robert  I.  Moore,  William 
P.  Lawrence,  J.  Anderson,  James  W.  McCombs,  Adrian  V.  S. 
Lindsley,  Henry  J.  Yeatman,  Cornelius  Connor,  William  A. 
Eichbaum,  Thomas  Eaken,  and  James  A.  McAllister,  and  said 
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corporatioii  is  transacting  business  at  Nashville,  and  else- 
where, and  in  full  operation.  The  powers  which  were  grant- 
ed to  said  corporation,  were  to  make  insurance  upon  ships  and 
other  sea  vessels,  and  upon  steam  boats,  flat  boats  and  other 
boats;  upon  freight,  seaman's  wages,  goods,  wares,  merchan- 
dize, and  gold  and  silver  bullion  or  money,  against  all  mari- 
time risks,  or  risks  of  the  river,  and  upon  houses,  stores  and 
other  buildings,  goods,  wares  and  merchandize,  furniture  and 
other  articles  against  fire,  and  upon  bottomry  and  respondentia; 
to  fix  a  premium  thereon ;  to  make  insuranice  on  lives ;  to  ac- 
cept and  execute  all  such  trusts,  of  every  description,  as  may 
be  committed  to  them  by  any  person  or  persons,  whatsoever, 
or  may  be  transferred  to  them;  to  receive  and  hold  lands  un- 
der grants,  with  general  or  special  covenants,  so  far  as^the 
same  might .  be  necessary  to  protect  the  rights  of  said  com* 
pany,  and  th^  same  to  sell,  convey  and  dispose  of,  and  gene- 
rally to  do  and  perform  all  other  things  necessary  to  promote 
these  objects; 

The  State  of  Tennessee  further  shows,  that  in  the  applica- 
tion to  the  general  assembly,  the  persons  who  asked  for  the 
passage  of  said  act  of  1840,  did  not  request  of  the  general  as- 
sembly, that  they  might  be  invested  with  the  powers  of  bank- 
ing or  borrowing  money;  and  that  by  the  acts  aforesaid,  the 
general  assembly  intended  only  to  grant  the  privileges  men- 
tioned in  the  acts,  and  to  restrain  and  prohibit  the  corporation 
from  engaging  in  any  other  operations,  and  particularly  from 
those  usually  performed  by  incorporated  banks,  and  the  gen- 
eral law,  as  specified  in  the  act  of  1827,  ch.  85,  prohibits  any 
corporation,  unless  chartered  for  that  purpose^  from  erecting, 
establishing,  instituting  or  putting  in  operation  any  bankiag 
institution,  association  or  concern,  or  any  office  of  discount 
or  deposit,  or  issuing  any  bank  bills,  company  bills,  bills  of  ex- 
change and  promissory  notes,  or  other  instruments  of  any  de- 
scription whatever,  with  the  intent,  view  or  purpose  of  erect- 
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ing,  establishing  or  putting  into  operation  any  banking  insti' 
tation,  association  or  concern ,  or  any  office  or  concern  of  dis- 
count or  deposit. 

The  State  of  Tennessee,  by  her  attorney  general,  avers,  that 
the  said  Merchants  Insurance  and  Trust  TDompany  have  for* 
the  space  of  three  years,  now  last  past,  and  upwards,  and  still 
do  use,  without  any  warrant,  grant  or  charter,  the  following  > 
liberties,  privileges  and  franchises,  to  wit,  that  of  being  or  be- 
coming proprietors  of  a  fund  for  the  purpose  of  issuing  checks, 
drafts,  bpls  of  exchange  and  promissory  notes,  receiving  depo- 
sits, making  discounts,  and  transacting  other  business  which 
incorporated  banks  may  lawfully  transact  by  virtue  of  their 
respective  acts  of  incorporation,  and  abo  that  of  actually  ia- 
flu^ng  promissory  notes,  checks,  drafts,  bills  of  exchange,  re- 
ceiving deposits,  making  discounts,  and  carrying  on  banking 
operations  and  other  monied  transactions,  which  are  usually 
performed  by  incorporated  banks,  and  which  they  alone  have  a 
right  to  do.  The  said  Merchants  Insurance  and  Trust  Conn- 
pany  have  received  from  persons,  whose  names  are  unknown 
to  the  complainant  and  which  it  is  desired  may  be  Aet  out  in 
their  answer,  large  sums  of  money  upon  deposit,  and  have 
paid  interest  thereon,  thereby  increasing  their  means  of  doing 
business  much  beyond  the  amount  of  their  capital  stock,  of 
one  hundred  thousand  dollars,  and  said  corporation  buys 
and  sells  inland  and  foreign  bills  of  exchange,  and  makes  a 
business  thereof,  claiming  to  have  the  right  to  do  so  by  the  pro- 
visions of  the  acts  of  incorporation  aforesaid,"  whereas,  the 
attorney  general  avers,  that  all  such  transactions  are  unau- 
thorized by  the-said  acts,  and  are  in  direct  violation  of  the  laws 
df  the  land. 

In  consideration  whereof  your  complainant  by  the  attorney 
general  prays  that  the  said  Merchants  Insurance  and  Trust  Com- 
pany  of  Nashville,  and  Caleb  C.  Norvell,  of  Davidson  county 
may  be  made  defendants  to  this  bill  and  true  answer  make, 
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the  former  under  their  corporate  seal,  and  the  latter  upon  his 
corporal  oath  to  all  the  matters  hereinbefore  stated,  as  if  the 
same  were  here  again  repeated,  and  they  and  each  of  tiiem 
more  particularly  interrogated,  and  that  they  state  by  what 
warrant  they  claim  to  have  used  and  enjoyed  the  liberties, 
franchises  and  privileges  aforesaid;  and  the  State  of  Tennes- 
see by  its  attorney  general  prays  that  the  said  Merchants 
Insurance  and  Trust  Company  of  Nashville,  and  their  officers 
and  agents,  may  be  eivjoined  from  performing  or  exercising  any 
firaachise,  or  transacting  any  business  not  allowed  by  its  char- 
ts, and  that  your  honor  would  decree  a  forfeiture  and  dissolu- 
tion of  the  charter  granted  to  said  corporation,  and  such  oth^ 
and  further  relief  as  is  consistent  with  law  and  equity.  May  it 
please  your  honor  to  order  writs  of  subpoBua  to  issue  directed 
die.  commanding  &c.  The  bill  is  filed  by  order  iit  a  resohition 
of  the  general  assembly  of  the  State  of  Tennessee. 

WEST  H.  HUMPHREYS, 
AUomejf  Creneral  for  the  State. 
FRANCIS  B.  FOGG, 
Counsel  appoinUd  by  the  Ooverrior.*^ 
A  decree  pro  amfesso  was  taken  for  want  of  an  answer,  and 
interrogatories  being  submitted  to  the  corporation,  Crockett, 
the  president,  answered  as  follows: 

1.  "To  the  first  interrogatory,  he  answers  that  as  a  trust 
company,  the  Merchants  Insurance  and  Trust  Company,  of 
which  this  respondent  is  president,  have  taken  charge  of  the 
fimds  of  different  persons  at  their  request  and  for  their  accom- 
modation, allowing  such  rate  of  interest  thereon,  as  the 
company  could  earn  after  deducting  or,  estimating  a  reasona- 
ble compensation  for  trouble  and  responsibility  in  investing 
such  funds.  And  this  said  company  did,  previous  to  the  filing 
of  the  bill  and  fi*om  time  to  time. 

2.  To  the  second  interrogatory,  he  answers,  that  the  said 

company  for  the  purpose  of  making  profit  upon  the  funds  so 
19— Vol.  viii. 
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deposited  with  it,  and  to  execute  the  truet  so  committed  to  it 
by  the  depositors  has  from  time  to  time  invested  said  deposites 
in  foreign  and  inland  bills  of  exchange.  Bat  this  respondent 
cannot  state  the  amount  of  said  investments,  without  great  la- 
bor which  he  will  nevertheless  incur  if  the  court  should  be  of 
opinion  that  the  amount  is  material  to  the  principle.  And 
this  has  been  done,  because  the.company  deemed  itself  autho*- 
i^ed  so  to  do  by  its  charter  and  expressly  by  the  act  of  the  17th 
January,  1838. 

3.  To  the  third  interrogatory,  he  answers,  that  the  company 
has  by  way  of  loan,  advanced  money  to  its  customers  upon  the 
security  of  bills  oi  exchange  drawn  by  the  person  so  accom- 
modated, deducting  for  such  advance,  at  the  time  thereof,  the 

f 

interest  to  the  period  of  the  maturity  of  the  bill.  This  has 
been  done  often  on  the  security  of  bills  of  exchange  and  but 
seldom  on  promissory  notes.  On  bills  of  thirty  and  sixty  days 
the  company  makes  no  charge  for  exchange;  but  on  those  of 
longer  date,  it  has  charged  exchanges  generally  below  the 
usual  rate ;  never  above. 

4.  To  the  fourth  interrogatory,  he  answers,  that  the  said 
company  has  occasionally  bought  checks  on  the  places  named 

»  in  the  interrogatory  and  elsewhere,  for  the  purpose  of  trans- 
ferring its  funds,  but  has  never  sold  any  such  check.  Said 
company  has  transacted  the  business  of  selling  to  its  deposi- 
tors, drafts  and  checks,  to  enable  such  depositors  to  transfer 
their  funds  on  deposit  with  the  company,  and  they  have  charg- 
ed for  such  drafts  and  checks  drawn  on  the  points  named  or 
others  a  premium  usually  less  than  the  market  price  of  them, 
when  there  were  any  in  market.  And  these  last  mentioned 
drafts  and  checks  have  always  been  drawn  on  the  compimy's 
own  agent. 

6.  To  the  fifth  interrogatory  he  answers,  that  said  company 
has  not  been  engaged  in  the  business  of  shipping  or  sending 
specie  to  New  Orleans  or  elsewhere  and  there  purchasing  bills 
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of  exchange  on  New  York,  Philadelphia,  London,  or  elsewhere. 
In  transfeiring  its  fiinds  from  one  point  to  another  for  the  pur* 
pose  of  investing  and  reinvesting  them  as  authorized  by  the 
charter,  the  coqipany  has  occasionally  employed  coin,  when 
a  fair  compensation  for  such  transfers  has  been  declined  by 
the  banks.  - 

#  6.  To  the  sixth  interrogatory,  he  answers,  that  Messrs.  Ja- 
cob McGavock,  John.  M.  Hill,  and  various  other  persons  have 
placed  funds  with  the  company  for  accommodation;  the  same 
being  returned  by  the  company  according  to  agreement  on 
their  orders  or  checks. 

7.  To  the  seventh  interrogatory,  he  answers,  that  the  com- 
pany has  lent  money  to  Johnson  &  Smith,  Robert  Gibson,  and 
others  on  drafts  dr^^wn  on  their  commission  merchants,  to  be 
retumedin  thirty  or  forty  days  to  the  company's  agent  in  New 
Orleans^  generally  without  interest  and  never  beyond  six  per 
cent,  per  annum,  in  consideration  of  the  advantage  of  re-in- 
vesting such  funds  when  returned  in  New  Orleans.  The  com- 
pany has  taken  from  said  persons  no  transfer  of  biUs  of  lading 
for  cotton,  to  secure  payment  of  bills  of  exchange  at  New  Or- 
leans. 

To  the  eighth  interrogatory,  he  answers,  that  he  begs  to  be 
excused  from  the  labor  and  expense. of  preparing  such  a  state- 
ment aa  seems  to  be  required  in  the  question.  He  trusts  it 
wiU  be  deemed  sufficient  to  say,  that  the  company  in  the  four 
months  before  the  filing  of  the  bill,  purchased  many  bills  of 
exchange,  advanced  the  money  therefor,  deducting  the  inter- 
est at  the  time  of  the  purchase,  and  did  this  at  the  usual  rates 
exchange  or  something  less.  And  this  the  company  thinks 
it  is  authorized  to  do  by  its  charter  and  the  act  of  assembly  al- 
ready particularly  cited. 

And  now  having  frdly  answered  said  interrogatories,  this  re- 
spondent m  the  name  and  on  the  behalf  of  the  said  company, 
begs  to  protest  against  the  rights  or  power  of  the  court  ta 
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compel  said  company  to  answer  said  interrogatories  aocording 
to  any  known  rule  or  practice  of  the  courts  of  equity  in  Ten- 
nessee or  any  law  of  the  land." 

The  presiding  chancellor,  Cahal,  gave  the  following  decree : 

"This  cause  came  on  to  be  finally  heard,  this  12th  day  of 
May,  1847,  upon  bills  taken  pro  confesso,  and  answers  to  in- 
terrogatories in  pursuance  of  counsel  on  both  sides.  And  this 
court  is  of  opinion,  and  doth  declare,  that  the  charter 
granted  the  Merchants  Insurance  and  Trust  Company, 
by  the  general  assembly  of  this  state,  •confers  no  power  or 
authority  o  said  corporation,  to  exercise  banking  privi- 
leges,  or  any  authority  for  discounting  bills  of  exchange  and 
promissory  notes,  or  receiving  money  on  deposit,  or  for 
issuing  checks,  drafts,  bills  of  exchange  and  promissory  notes, 
which  business  is  usually  transacted  by  banks  under  authority 
of  law,  and  that  all  the  immunities,  franchises  and  privileges  of 
banking,  stated  in  the  bill,  as  claimed  by  the  corporation, 
and  exercised  by  it,  are  without  warrant  of  law.  And  tliis 
court  is  also  of  opinion,  that  exercising  such  privileges, 
not  granted,  is  a  cause  of  forfeiture  of  the  charter,  which  this 
court  would  decree,  if  the  state,  and  its  attorney  general, 
and  counsel,  for  the  state  had  not  waived  any  decree 
for  dissolution  or  forfeiture  of  the  charter  for  insurance 
or  other  privileges'  and  franchises  granted,  except  those 
specified  in  bill  of  complainant.  It  is,  therefore,  award- 
ed, adjudged  and  decreed,  that  the  Merchants  Insurance  and 
Trust  Company,  their  secretary,  olfficers  and  servants,  be  per- 
petually ei\joined  from  exercising  banking  privileges,  discount- 
ing bills  of  exchange  and  promissory  notes,  receiving  money 
on  deposit  and  issuing  checks,  drifts,  bills  of  exchange  and 
proxnissory  notes  for  money,  except  upon  business  connected 
with  insurance  and  the  other  liberties  and  franchises  granted 
them  in  thw  charter.    And  it  is  further  ordeped,  a4|udged  and 
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decreed,  that  these  defendants  pay  costs  of  this  suit,  and  exe- 
cution issue  as  at  law." 

From  this  decree  the  corporation  appealed^  In  the  supreme 
court  the  appeal  was  dismissed  by  th^  defendant,  and  there- 
upon the  state,  by  the  attorney  general,  filed  a  transcript  and 
asked  a  writ  of  error  and  decree  of  forfeiture. 

Aitomejf  general^  for  the  state. 

j1.  O.  p.  NichoUan,  for  defendants. 

1 .  The  motion  to  dismiss  the  writ  of  error  is  made  upon  the 
ground,  that  the  state  had  a  decree  below  for  all  that  was  ask* 
ed,  and  that  so  much  of  the  prayer  of  the  bill  as  was  waived 
below  by  the  state  cannot  again  be  opened  for  examinatioii 
b^e.    It  is  in  effsct  a  motion  to  affirm  the  decree  below. 

The  writ  of  error  opens  the  case  for  re-examination  in  the 
same  way,  and  to  the  same  extent,  as  an  appeal.  Car.  ds 
Nich.  232.  An  appeal  suspends  and  nullifies  the  decree  made 
below,  but  it  does  not  affect  or  destroy  such  parts  of  the  recital 
of  the  decree  showing  admission,  or  consent,  or  waiver  by  the 
parties.  A  waiver  of  a  part  of  complainant's  claim  recited  by 
the  chancellor  is  tantamount  to  a  decree  by  consent  on  so  much 
as  is  waived,  and  stands  in  the  same  plight  as  a  judgmeo^by 
con&asion  at  law,  from  which  no  appeal  lies.  Car.  &  Nich. 
419.  Although  therefore  the 'right  of  appeal  or  writ  of  error 
exists,  it  exists  only  for  the  re-examination  of  so  much  of  the 
decree  as  was  not  made  by  consent. 

2.  The  record  shows  that  the  state  waived  any  decree  of 
forfeiture  of  charter.  The  attorney  general  had  the  right  to 
make  such  waiver  and  thereby  bind  the  state.  The  bill  was 
filed  under  the  8th  section  of  the  act  of  1845,  ch.  55,  and  under 
that  section,  the  attorney  general  has  unrestricted  direction  as 
the  representative  *of  the  state,  and  could  well  give  consent  or 
make  waivers  which  would  be  obligatory.  , 
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3.  But  whedier  the  waiver  is  dn  estoppel  or  not,  this  cotirt 
has  not  the  power  to  declare  a  forfeiture.  Before  the  act  of 
1845  a  court  of  chancery  had  no  power  to  deal  with  the  ques- 
tion of  forfeiture.  2  Kent.  313-4 ;  3  John.  R.  134 ;  5  J.  C.  380 ; 
17  Ves.  491 ;  2  J.  C.  376;  5  T.  R.  85. 

This  court  derives  all  of  its  power  as  to  the  question  of  for- 
feiture from  the  act  of  1845.  The  bill  is  filed  under  the.  8tli 
section,  which  only  authorizes  the  court  to  restrain  a  corpora- 
tion in  the  exercise  of  ungranted  powers,  and  to  make  such  or- 
ders as  are  consistent  with  the  usages  of  a  chancery  court. 
No  power  is  conferred  by  this  section  to  declare  a  forfeiture  of 
the  charter. 

4.  If  it  be  insisted  thieit  the  court  can  proceed  under  the  5th 
section,  which  authorizes  a  dissolution  of  the  charter  for  non- 
Hs^r  or  abuse  of  franchises,  we  answer,  th^t  the  allegations 
in  the  bill  do  not  make  out  a  case  of  non-user  or  abuse  of  fran- 
chises;  they  make  out  only  a  case  of  the  exercise  qf  ungranted 
powers.  There  is  a  distinction  between  the  offence  of  abuse 
of  chartered  privileges  and  the  exercise  of  ungranted  powers 
which  is  fully  recognized*  in  the  act  of  1845.  The  same  dis- 
tinction is  recognized  in  Angel  &  Ames  on  Corporations,  662. 
An  abuse  of  privileges  to  justify  a  forfeiture  must  be  wilful — 
and  a  wilfid  abuse  of  chartered  privileges  iniplies  a  fraudulent 
use  of  franchises  to  cover  transactions  known  to  be  unau- 
thorized. An  abuse  of  franchises  under  an  honest  mistake  as 
to  the  construction  of  powers  is  not  a  wilful  abuse,  and  there- 
fore  does  not  necessarily  work  a  forfeiture.  There  can  be  no 
reason  to  charge  the  company  with  a  wilful  abuse  of  privile- 
ges — ^they  have  exercised  ungranted  powers  under  an  honest 
mistake  as  to  the  true  construction  of  this  charter,  and  for  this 
the  court  can  ei\join  and  restrain  them,  but  no  more. 

.    John  /,   While,  for  the  defendants.  • 

The  first  question  is,  whether  a  writ  ol'  error  can  now  be 
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proseoated  by  the  state  in  this  case?  The  decree  is  wholly  in 
fiBtvor  of  the  complainant,  and  the  state  by  her  counsel,  in  the 
chancery  court,  expressly  waived  any  decree  for  the  dissolu- 
tion or  forfeiture  of  the  charter.  Suppose  that  an  appeal  will 
lie,  or  that  a  writ  of  error  can  be  prosecuted  upon  this  decree 
by  the  state,  can  this  court  as  a  revising  court  say  there  is  any 
error  in  the  decree  of  the  chancellor  for  not  doing  what  the 
state  admits  it  has  no  right  to  do,  or  says  it  does  not  desire  to 
have  done?  Most  assuredly  not.  If  it  was  at  law,  and  a 
jiflgment  by  confession,  that  would  be  a  release  of  errors;  and 
indeed  no  appeal  could  by  the  act  of  assembly  be  taken  upon 
it.  This  waiver  in  the  decree  by  the  party  asking  for  it,  is 
certainly  as  much  a  release  of  errors  as  a  confession  in  a  court 
of  law.  It  is  a  principle  universally  acknovdedged  and  lliat 
has  passed  into  an  axiom,  that  a  party  may  renounce  a  benefit 
which  the  law  gives  him,  and  this  whether  in  law  or  equity. 
'^Quisque  potest  renunciare  juripv  se  vntrodudo?^  We  take  it 
the  state  is  now  estopped  by  her  own  act  of  record  fit>m  asking 
a  decree  for  the  forfeiture  of  the  charter. 

This  bill  was  filed  on  the  26th  of  lilarch,  1846,  and  purports 
to  be  filed  under  a  resolution  of  the  general  assembly  of  the 
dOth  of  January,  1844.  But  it  is  evident  this  resolution  had 
lost  its  force  in  consequence  of  the  general  provision  of  the 
act  of  the  8th  of  January,  1846.  By  this  act,  before  a  judi- 
cial enquiry  can  be  instituted  against  any  corporation  for  for- 
feiture of  its  charter,  there  must  be  a  concurrence  of  the  gov- 
ernor and  attorney  general.  This  bill,  therefore,  cannot  now 
be  entertained  for  a  forfeiture  of  the  charter,  for  it  no  where 
appears  to  have  had  the  sanction  of  the  governor,  and  if  it  can 
be  maintained  at  all,  it  is  only  under  the  8th  section  of  the  act, 
which  gives  the  attorney  general  the  power  to  file  a  bill  to 
restrain  a  corporation  from  exercising  powers  not  granted  by 
the  charter. 
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Besides,  it  49  evident  fr6Hi  the  whole  eoope  and  language  of 
the  bill»  that  it  does  not  demand  a  forfettore  of  the  charter 
'^for  the  non-oser  or  abnae  of  the  franduBes"  of  the  eorpora- 
tion»  the  case  provided  for  by  the  5th  section;  but  it  is  for  the 
^'exercise  of  jQ-anehises  not  granted,"  the  case  provided  for  by 
the  8th  section  of  the  act.  The  bill  alleges,  that  the  company 
in  violation  of  their  charter  have  exercised  banking  privileges; 
received  monies  on  deposit ;  vested  them  in  foreign  and  inland 
bilkx>f  exchange  and  promissory  notes,  and-given  their  checks 
in  favor  of  depositors  upon  different  commercial  points,  stibh 
as  New  York,  Philadelphia,  and  New  Orleans,  all  of  which 
fkmish  no  ground  by  the  latter  section  for  the  forfeiture  of 
the  charter,  but  merely  for  the  interposition  of  the  court  to  re- 
strain the- company  by  injunction  from  the  exercise  of  such 
powers. 

But  let  us  enquire  into  the  powers  granted  to  the  company 
by  their  charter,  and  see  whether  the  bill  can  be  sustained 
under  the  8th  section  of  the  act  of  1846.  By  the  3d  and  5th 
sections  of  the  act  of  1838,  the  corporation  is  authorized  to 
hold,  and  to  sell,  and  convey  all  such  real  estate  as  shall  be 
necessary  for  the  transaction  of  its  business,  or  the  security 
of  its  debts,  or  to  protect  the  rights  of  the  company.  They 
have  the  power*  to  make  insurance  upon  property  and  lives. 
They  have  the  right  '^to  accept  and  execute  all  such  trusts,  of 
every  description,  as  may  be  committed  to  them  by  any  per- 
son or  persons  whatsoever,  or  may  be  transferred  to  them.'* 
Is  not  this  broad  enough  to  authorize  the  company  to  receive 
money  on  deposit,  which  is  nothing  but  a  trust,  upon  such 
terms  as  may  be  agreed  upon  with  the  depositors,  and  to  use 
that  fund  in  any  way  which  would  not  be  a  violation  of  their 
charter?    We  contend  it  is.  • 

The  power  given  yi  the  latter  part  of  the  5th  section  ii< 
broad  and  comprehensive.     It  authorizes  the  company  "geric- 
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rally  to  do  and  perfonn  all  other  things  neeeesary  to  promote 
these  objects/^  one  of  which  is  the  acoeptance  and  execution 
of  trasts. 

Well,  if  the  company  have  unlimited  authority  to  hold  land 
and  to  sell  it,  if  it  is  deemed  necessary  for  tfarir  interests,  is  it 
a  higher  or  more'  dangerous  exercise  of  power  in  them  to  in* 
vest  the  funds  which  they  receive  on  deposit,  in  foreign  and 
inland  hills  of  exchange,  or  in  checks  upon  New  York,  Phila* 
delphia,  or  New  Orleans,  or  in  selling  checks  to  deposiUws 
upon  these  points,  drawn  upon  their  own  agents,  if  the  com'* 
pany  deemed  it  necessary  in  order  to  promote  the  olyect  of 
the  execution  of  the  trust?  And  does  not  the  above  olaase 
give  them  the  power  to  do  this,  if  they  deem  it  necessary? 

Let  19  now  look  at  the  6th  section  of  the  act.  It  gives  thei 
company  the  power  to  invest  any  part  of  its  capital  stook^ 
money,  fund  or  other  property,  in  any  public  stock  created  un- 
der the  laws  of  the  United  States,  or  this  or  any  other  state»  or 

m 

in  the  st|pk  of  any  chartered  bank  in  this  state,  of  any  oth^ 
state  or  states,  or  of  the  United  States,  but  it  does  not  exclude  a 
different  investment.  On  the  contrary,  it  authorizes  the  com- 
pany <^to  sell  or  transfer  the  same  at  pleasure,  and  again  to  re- 
invest the  same  whenever  and  so  often  as  the  exigenciea  of 
the  company,  or  a  due  regard  for  the  safety  of  its  funds  shall 
require."  And  the  manner  of  this  investment  is  only  limited 
by  the  exigencies  of  the  company,  or  a  regard  to  the  safe^  of 
its  funds.  What  is  there  that  would  prevent  them  from  mak- 
ing investments  in  bills  of  exchange  and  promissory  notes,  if 
the  interests  of  the  company  and  the  state  of  their  deposits  re- 
quired it;  or  from  issuing  checks  and  drafts  payable  at  im- 
portant commercial  points  to  depositors  for  the  amount? 
Nothing  at  all,  we  apprehend. 

But  again :  '^they  may  loan  the  same,  or  any  part  thereof, 
to  individuals  or  public  corporations,  on  real  or  personal  se- 
curity."    This  term  "personal  security"  is  a  comprehensive 
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term,  and  will  include  a  loan  secured  by  bills  of  exchange  or 
promissory  notes,  as  well  as  any  other  personal  security.  All 
the  powers  then,  the  exercise  of  which  is  compl€uned  of,  are 
granted  to  the  company  by  their  charter. 

But  then  it  is  said,  that  by  the  16th  section  of  the  charter, 
as  well  as  the  general  law  of  .the  land,  by  the  act  of  1827, 
the  company  is  prohibited  from  '^exercising  banking  privi- 
leges," and  that  dealing  in  bills  of  exchange,  und  discounting 
bills  oi  exchange  and  promissory  notes,  and  receiving  monies - 
on  deposit,  are  banking  privileges.  This  term  '^banking^ 
privilege"  is  very  vague  and  which  few  understand  as  mean- 
ing any  thing  but  issuing  bills  and  notes  to  pass  as  currency. 
But  suppose  imder  previous  sections,  some  powers  have  been 
granted  to  the  company  which  they  exercise  in  comm#n  with 
banks^  will  this  general  clause  render  the  former  grants  nuga- 
tory? Certainly  not.  This  clause  will  then  be  construed  only 
to  mean  a  prohibition  from  such  privileges  used  by  banks, 
which  have  not  been  expressly  given  to  the  compai^,  or  are 
not  fairly  incident  to  some  power  which  is  given. 

It  is  evident  from  the  4th  section  of  the  act  of  1840,  which 
merely  forbids  the  issuance  of  notes,  &c.,.  to  circulate  as 
currency,  and  the  16th  section  of  that  of  1838,  that  all  the 
legislature  meant  to  prohibit  was  thB  issuance  of  notes  by  the 
company  which  should  pass  as  currency,  which  it  is  not  pre- 
tended this  company  have  ever  done.  It  may  well  be  con- 
tended, therefore,  that  there  has  been  no  violation  of  the  char- 
ter in  this  case. 

But  suppose  there  has,  and  that  this  bill  was  filed  under 
the  5tli  section  of  the  act  of  1846,  is  it  a  case  to  decree  a  for- 
feiture of  the  charter?  Has  it  not  been  an  honest  mistake  in 
the  company  in  regard  to  the  construction  of  their  powers? 
Is  there  any  thing  to  show  a  wilful  abuse  on  the  part  of  the 
company,  without  which  the  court  would  not  decree  a  forfeiture 
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at  the  charter?    See  Angel  &  Ames  on  Corporations,  (dd 
edition,)  662. 

With  regard  to  the  case  in  15  John.  358,  of  The  People  vs. 
Utica  Insurance  Company,  which  is  relied  upon,  Ae  decision 
was  made  by  a  divided  court,  judge  Spencer,  afterwards  chief 
justice,  delivering  an  able  opinion  against  it.  Besides,  that 
case  is  wholly  different  fron^the  present.  The  charter  to  the 
Utica  Insurance  Company  gave  them  no  power  to  accept  and 
execute  trusts,  and  to  do  whatever  was  necessary  to  promote 
that  object,  nor  any  such  unlimited  authority  in  regard  to  the 
re-investment  of  their  ftmds,  nor  is  there  any  such  term  used 
as  that  of  loaning  upon  personal  security,  and  yet  they  per- 
formed  the  ordinary  functions  of  a  bank  in  issuing  bank  notes 
or  bills. 

Edwin  H.  Ewingy  for  the  defendants. 

R  B.  Foggy  for  the  state. 

Defendants  have  made  a  motion  to  dismiss  the  writ  of  error. 
A  writ  of  error  is  as  much  a  writ  of  right  as  any  other  process, 
and  it  lies  from  decrees  in  chancery,  as  well  as  from  judgfnents 
at  law.  Unwersiiff  et  oft.  vs.  Ckunbrelengy  6  Yerg.  79.  A  writ 
of  error  cannot  be  dismissed  without  a  hearing  on  the  merits. 
Act  of  1809,  ch.  103.  Caruthers  &  Nidiolson,  96.  In  our 
system  of  jurisprudence,  when  a  cause  is  removed  to  this  eomt 
by  writ  of  error,  'Ht  is  to  be  reviewed  and  examined  in  the  su- 
preme court,  as  if  brought  up  by  appeal  from  the  decision  of 
the  chancellor."  Act  of  1885,  ch.  20,  sec.  16.  Carathmi  & 
Nicholson,  p.  282.  An  appeal  in  this  state  wholly  suspends 
the  decree  below,  and  is  a  rehearing  and  review  of  the  whole 
cause  ab  origmey  anil  can  only  be  granted  from  a  final  decree. 

2.  Upon  the  merits  of  the  case,  the  questions  depend  upon 
the  construction  of  the  act  of  1846,  ch.  57,  entitled  '*an  act 
concerning  corporations,"  and  the  authorities  at  common  law. 
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The  state  require  a  forfeiture  for  their  abuse  by  the  corpora- 
tion of  the  franchises  conferred  by  their  charter.  Notwith- 
standing the  prohibition  against  exercising  banking  privilegesy 
isuch  privileges  have  been  exercised,  and  in  addition  to  their 
violation  the  corporation  has  violated  the  provisions  of  the  act 
of  1827,  specified  in  the  bill.  Angel  &  Ames  on  Corporations, 
p.  660  to  660.  2Sd  Wendall,  222,  People  vs.  Bristol;  same 
volume  254,  People  vs.  Hillsdale,    This  corporation  has  acted 

contrary  to  and  wilfully  disobeyed  the  requisitions  of  the  char- 

» 

ter. 

An  insurance  company,  without  expresQ  power,  cannot  dis- 
count bills  of  exchange  and  promissory  notes,  and  do  other 
banking  business.  Angel  &  Ames,  193  to  201.  People  vs. 
Utica  Ins,  Co,^  15th  Johnson,  358.  N.  Y.  Firemen  Ins,  Co,  vs. 
Ely,  2  Cowan,  664,  678.  5  Connecticut  Rep.  574,  568.  13 
Connecticut,  249.  Pkila*  Loan  Conqfany  vs.  Firemen  el  al,,  and 
other  cases  cited  by  Angel  &  Ames,  in  notes,  pages  196-7. 
See  also  6  Cowan,  People  vs.  Bank  of  Niagara^  page  196.  8 
Cowan. 

Tu&LEY,  J.  delivered  the  opinion  of  the  court. 

The  Merchants  Insurance  and  Trust  Company  of  Nashville, 
was  incorporated  on  the  9th  day  of  January,  1840,  vrith  an 
eq[icess  prohibition  against  using  and  exercising  banking  priv- 
ileges. On  the  26th  of  March,  1846,  the  state,  by  her  attorney 
general,  filed  a  bill  in  the  chancery  court  of  Pavidson  county 
against  the  corporation,  charging  it  vrith  using  and  exercising 
the  privileges  of  banking,  by  receiving  money  on  deposit,  dis- 
counting  notes  and  bills,  dealing  in  exchange,  &c.,  in  viola- 

* 

tion  of  its  charter ;  and  praying  that  it  be  restrained  from  the 
farther  exercise  of  said  powers,  and  that  a  dissolution  and  for- 
feiture of  its  charter  be  decreed.  This  hill  b  answered  by  the 
president  of  the  company  upon  interrogatories,  from  which  it 
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appears^  that  powers  belonging  properly  to  banking  infltitu- 
tions,  and  the  use  of  which^ere  forbidden  to  the  company, 
had  been  exercised  by  it,  but  because  it  was  believed  that  it 
had  the  authority  so  to  do. 

On  the  i2th  day  of  May,  1847,  the  cause  was  brought  to  a 
hearing  before  chancellor  Cahal,  at  Nashville,  who  adjudged, 
that  banking  powers  had  beeii  exercised  by  the  corporation,  in: 
violation  of  the  provisions  of  its  charter,  and  that  it  should  be 
perpetually  enjoined  from  any  further  exercise  thereof — and 
that  this  was  a  good  cause  of  forfeiture  of  its  charter — ^which 
would  be  decreed,  but  for  the  fact,  that  the  right  to  demand  it 
was  waived  by  the  state,  through  her  attorney  general  and 
eonnsellor. 

PVom  this  decree  the  corporation  appecded  to  this  court, 
which  appeal  has  been  dismissed  by  it  through  its  attorney* 
Whereupon  the  attorney  general  for  the  state  files  the  record 
fop  a  writ  of  error,  under  the  provisions  of  the  act  of  1885,  ch. 
30,  sec.  16,  and  asks  that  the  decree  of  the  chancellor  be  re^ 
rereed^  and  a  decree  of  forfeiture  be  entered  here  against  the 
corporation. 

It  is  objected  on  the  part  of  the  corporation,  that  the  appli- 
cation on  the  part  of  the  state  for  a  writ  of  error,  upon  the  re- 
cord, should  be  disregarded,  and  the  case  dismissed  from  the 
docket;  because  the  state  obtained  by  the  decree  in  the  chaii- 
cery  court  aU  that  was  asked  against  the  corporation,  and, 
therefore,  has  no  cause  of  complaint  against  the  decree,  and 
ought  not  to  be  permitted  to  prosecute  a  writ  of  error  thereon. 
To  this  we  cannot  yield  our  assent;  because  the  writ  of  error  * 
is  g^ven  by  statute  in  all  chancery  cases,  provided  it  be  prose- 
cated  within  twelve  months  after  the  rendition  of  the  decree 
in  the  chancery  court.  To  hold  that  it  does  not  lie,  because 
every  thing  has  been  obtained  by  it  that  was  asked,  would  be 
begging  the  question ;  because  this  cannot  be  known  till  the 
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record  has  been  examined  and  abjudicated  upon.  If  the  fact 
be  so,  then  there  is  no  error  in  th#  decree,  and  an  affirmance 
would  be  the  consequence.  But,  furthermore,  the  state  did 
not  get  all  it  asked  in  the  bill,  for  a  decree  of  forfeiture  was 
asked,  which  was  not  given.  It  is  true,  the  chancellor  says, 
because  the  right  to  demand  it  was  waived  on  the  part  of  the 
state  by  her  attorney  general  and  counsellor.  But  then  the 
state  has  a  right  to  be  heard  in  this  court,  as  to  the  power  of 
her  attorney  general  and  counsellor  to  waive  such  right  on  her 
part.  And  this  makes  it  necessary  for  us  to  enquire  and  de- 
termine, whether  there  be  any  error  on  the  part  of  the  chan- 
cellor in  not  decreeing  a  forfeiture  of  the  charter  of  the  corpo- 
ration, under  the  prayer  of  the  bill.  By  the  common  law,  the 
forfeiture  of  a  charter  can  be  enforced  in  a  court  of  law  only ; 
and  the  proceeding  to  repeal  it,  is  by  a  scire  Jaciasy  or  an  in- 
f<Nrmatidn  in  the  nature  of  a  writ  of  quo  toanxinto,  A  scire 
facias  is  tilie  proper  remedy,  where  there  is  a  legal  existing 
body  capable  of  acting,  but  which  had  been  guilty  of  an  abuse 
of  the  power  entrusted  to  it.  A  quo  loarraniOy  where  there  ii  a 
body  corporate  de  facto j  which  takes  upon  itself  to  act  as  a 
body  corporate,  but  jQrom  some  defect  in  its  constitution,  it  can- 
not legally  exercise  the  power  it  affects  to  use.  8  Wheat. 
483-4.  3  Term  Rep.  244-5.  But  a  court  of  chancery,  imleas 
especially  empowered  by  statute,  cannot  decree  a  forfeiture^ 
though  it  may  hold  trustees  of  a  corporation  accountable  for 
an  abuse  of  trust.  AUomey  General  vs.  Utica  Insurance  Co. 
2  John.  Rep.  376-7,  388.  AUomey  General  vs.  Earl  cf  Go- 
rendan^  17  Vesey,  491. 

On  tiie  8th  of  January,  1846,  the  legislature  c^  this  state 
passed  an  act,  ch.  55,  the  5th  section  of  which  provides,  ''that 
whenever  it  may  be  deemed  proper  by  the  legislature  of  this 
state,  or  the  governor  and  attorney  general,  for  the  time  being, 
the  latter  officer  concurring  therein,  that  judicial  enquiry  shall 
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be  iBstituted,  to  ascertain  whether  any  eorporation,  by  non- 
user  or  abiMie  of  its  frandiises,  has  incurred  a  forfeitore  of  its 
diartar,  or  has  been  disabled  by  a  surrender  of  its  firanchises, 
or  in  any  other  mode :  it  shall  be  the  duty  of  the  attorney  gen- 
eral, in  behalf  of  the  state,  to  file  a  bill  in  equity  in  the  chan- 
cery court  or  circuit  court  of  the  district  or  county  whereTer 
the  general  meetings  of  the  members  of  the  officers  of  such 
corporation  have  usually  been  holden,  setting  forth,  biiefly  and 
without  technical  foi-mality,  the  grounds  on  which  such  for- 
feiture or  dissolution  is  alledged  to  have  been  incunred,  or  ta- 
ken  place.  And,  thereupon,  it  ifhall  be  the  duty  of  said  court 
to  take  such  order  for  enabling  those  interested  in  the  charter, 
or  continuance  of  the  corporation,  to  have  due  notice  of,  and 
make  defence  against  such  bill,  and  make  all  such  rules  for 
proeuring  and  taking  evidence,  and  having  a  fair  trial  oi  the 
controverted  facts,  as  shall  be  deemed  just  and  reasonable, 
and  the  suit  shall  be  proceeded  in  as  other  suits  inequity ." 

The  8th  section  provides,  "that  it  shall  be  lawful  for  the  at- 
twney  general  to  file  a  bill,  in  the  nature  of  a  bill  in  equity, 
in  the  court  of  chancery  or  circuit  court,  as  herein  before  di- 
rected, to  restrain  by  ii\junction  any  corporation  from  assum- 
ing or  exercising  any  franchise  not  granted,  to  bring  the  di- 
rectors, managers  and  officers  of  a  corporation,  or  the  trustees 
of  a  fund  given  for  public  or  charitable  purpose^  to  an  account 
for  ike  management  and  disposition  of  the  property  confided 
to  their  oftre,  and  to  remove  such  officers  and  trustees  upon 
proof  of  misconduct;  to  secure  for  th^  benefit  of  all  interested, 
the  property  or  funds  aforesaid;  to  set  aside  and  restrain  im- 
proper alienations,  and  generally  to  compel  the  faithful  per- 
formance of  duty."  This  statute  enlarges  the  jurisdiction  of  a 
court  of  chancery  in  relation  to  corporations,  and  impowers  it 
to  decroe  a  forfeiture^  a  charter  upon  a  proper  case  made 
out,  and  if  there  be  no  cause  of  forfeiture,  still  to  restrain  a^ 
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corporation  fiom  assuming  or  exercising  powers  not  granted. 
The  5th  section  is  obviously  intended  to  apply  to  cases  of 
forfeiture,  which  the  legislature  has  denned  to  be  for  non-user 
or  abuse  of  its  franchises,  or  a  surrender  of  them.  The  8th 
section,  to  cases  of  an  assumption  and  exercise  of  franchises 
not  granted,  which  are  not  considered  as  amounting  to  a  for- 
feitore.  Now,  though  we  are  not  willing  to  say,  that  proceed- 
ings for  a  forfeiture  may  not  be  had  against  a  cmporation^by 
sdre  facias^  or  qujo  vxtrranto^  for  an  assumption  and  exercise  at 
powers  not  granted  by  the  act  of  incorporation ;  yet  it  would 
seem,  that  such  usurpation  is  not  of  itself  necessarily  a  for- 
feiture at  common  law,  for  it  is  laid  down  in  Angel  &  Ames 
OB  Corporations,  page  662,  tiiat  '4n  general,  to  work  a  forfei- 
ture tiiore  must  be  something  wrong,  arising  from  wilfal  abuse 
or  improper  neglect;  something  more  than  accidental  n^Ii- 
gence,  excess  of  power,  or  mistake  in  the  mode  of  exercising 
an  acknowledged  power;  from  which  it  would  seem,  tiiat  a 
mere  negligent  or  mistaken  excess  of  power,  would  not  of 
itself  work  a  forfeitm^  of  a  charter  of  incorporation.  And, 
therefore,  it  may  be,  and  no  doubt  is,  that  the  legislature  in 
giving  the  courts  of  chancery  in  this  state  jurisdiction  of  tiiis 
subject,  hfius  confined  tiie  power  of  decreeing  forfeitures,  to^ 
cases  of  non-user,  or  abuse  of  tiie  granted  franchises,  and  to 

cases  of  disability,  created  by  a  surrender  of  them,  or  other 

• 

caosesy  and  has  been  content  to  rely  upon  the  injunction  pow- 
ers of  tiie  courts  in  cases  of  the  assumption  and  eitercise  of 
franchises  not  granted.  And  in  as  much  as  the  proceeding 
for  forfeiture  is  highly  penal,  has  not  given  the  attorney 
general  the  power  to  file  a  bill  for  that  purpose,  unless  it 
be  deemed  {»roper  by  the  Legislature,  or  the  governor,  of  the 
state,  but  that  by  ii\junction  being  preventive,  the  power  of 
proceeding  by  bill  is  given  at  the  discretion  of  the  attorney 
general.    With  this  view  of  the  power  conferred  upon  the 
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attorney  general,  there  can  be  bat  little  difficulty  in  determin-' 
ing  under  which  aection  of  the  law  this  bill  was  filed.  The 
bUl  does  not  charge,  thiH  it  was  deemed  proper,  either  by  the 
legislature  of  the  state,  or  tbe  governor  for  the  time  being, 
that  a  judicial  enquiry  should  be  instituted  for  a  forfeiture 
against  the  corporation.  It  does  not  charge  a  non-user  or 
abuse  of  the  firanchises  of  the  corporation,  nor  that  it  has 
been  disabled  by  a  surrender  of  its  franchises,  or  in  any  other 
mode.  Then  it  cannot  be  a  proceeding  under  the  5th  section 
of  the  statute.  But  it  does  charge  an  assumption  and  exer- 
cise of  firanchises  hot  granted,  and  is,  therefore,  filed  under 
the  8th  section  of  the  statute.  Under  this  section,  as  we 
have  seen,  the  chancellor  had  no  piower  to  decree  a  forfeiture, 
but  only  prohibition  by  ii^unction;  the  very  thing  he  did. 
Here  we  might  stop  this  investigation.  But  we  deem  it  pro- 
per to  say,  that  even  if  the  bill  had  been  filed  under  the  5th 
section,  and  the  assumption  and  exercise,  on  the  part  of  the 
corporation,  of  the  franchises,  not  granted,  had  constituted  a 
good  cause  of  forfeiture,  we  should  not  be  willing  to  decree 
a  forfeiture  here,  the  chancellor  having  neglected  to  do  so ; 
because,  we  think,  this  assumption  and  exercise  were  an 
honest  mistake  in  the  construction  of  the  charter  of  incor- 
poration; and,  because,  the  state,  through  its  attorney  general 
and  counsellor,  waived  the  right  to  demand  a  forfeiture. 

The  decree  of  the  chancellor  will,  therefore,  be  in  all  things 
affirmed. 

20— Vol.  viii. 
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Sawyers  et  als,  vs.  Cator  ei  ah. 

In  the  cftM  of  partition  of  nail  ettnte,  held  in  joint  tenancy,  or  tenancy  in  eomnion , 
tliere  is  an  implied  warranty  between  the  parties  lb  ^such  partition ,  by  wbiela  they 
have  the  mntual  right,  in  case  of  an  eviction  by  paramount  title,  to  have  compansa- 
-  tion  from  each  other  for  loss  sustained ;  and  this  right  exists  against  alienees,  though 
not  in  their  favor;  and  the  remedy  is  by  bill  in  chancery,  either  by  setting  aside  the 
partition  as  being  founded  in  mistake,  if  it  can  be  done  without  injustice,  and  if  not, 
then  by  a  decree  of  pecuniary  contributicm. 

John  White  died  intestate  in  1824,  in  the  county  of  William- 
son, leaving  a  widow,  Sally  White  and  heirs,  to.  wit,  Sally 
Sawyers,  Polly  Bumham  and  Eliza  Phillips,  daughters,  John 
H.  White  and  John  M.  White,  the  representative  of  deceased 
sons  of  the  intestate.  He  died  seised  and  possessed,  amongst 
other  property,  of  a  tract  of  land,  lying  in  the  county  of  Wil- 
Uamson,  containing  five  hundred  and  sixty-one  acres.  In  1826 
the  widow  and  heirs  of  said  White  filed  their  bill  esjxtrte,  in 
the  circuit  court  of  Williamson  county,  which  prayed  the  court 
to  set  apart  and  allot  dower  to  the  widow,  and  to  divide  the 
balance  of  the  tract  amongst  the  heirs  of  said  White,  deceas- 
ed.  On  the  11th  of  August,  1827,  the  conunissioners  appoint- 
ed to  lay  ofi*  dower  and  make  partition  reported,  and  on  Ihe 
29th  of  August,  1828,  the  circuit  court  confirmed  the  report  of 
the  conmiissioners,  allowing  dower  to  the  widow,  and  assign- 
ing and  setting  apart  by  metes  and  bounds,  one-fourth  to  Mrs. 
Sawyers,  one-fourth  to  Mrs.  Bumham,  one-fourth  to  John  M. 
White,  and  one-eighth,  to  John  H.  White  and  Eliza  Phillips, 
each.  This  decree  vests  the  title  to  the  land  assigned  aa 
above  'stated,  by  metes  and  bounds,  in  each  respectively,  and 
their  heirs  forever. 

On  the  27th  day  of  March,  1827,  Hardy  Keen  filed  a  bill 
against  the  widow  and  heirs  of  White,  deceased,  claiming  one- 
half  of  the  tract  of  land,  which  had  been  divided.  This  bill 
stated,  that  Joshua  Campbell  had  purchased  one-half  of  the 
tract  of  White  in  his  lifetime,  and  that  White  had  executed  to 
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Campbell  a  bond  for  title  thereto,  and  that  Campbell's  heirs 

had  sold  their  undivided  interest  therein  to  Daniel  Koen^  who 

4iiied,  leaving  Hardy  JK.oen  his  heir.    On  the  29th  January, 

■ 

1833,  John  H.  White  sold  the  land  alloted  to  him  to  L.  Cator 
for  the  sum  of  $525,  and  conveyed  with  warranty.  At  the 
time  of  this  conveyance  Cator  was  informed  of  the  existence 
of  Koen's  bill.  On  the  5th  of  April,  1833,  Keen  filed  an 
amended  bill,  making  Joshua  Campbell's  heirs  parties  to  his 
bill;  and  he  prosecuted  it  to  a  recovery ;  and  by  decree  com- 
missioners were  appointed,  who  allotted  to  him,  by  metes  and 
.bounds,  two  hundred  and  twenty-three  acres,  which  took  one 
hundred  and  seven  acres  of  the  land  assigned  a^  dower,  valued 
at  $889 ;  thirty-five  acres  of  the  part  allotted  to  Polly  Bum-^  • 
ham,  valued  at  $409;  seven  acres  of  the  part  possessed  by  L. 
Cator,  valued  at  twenty-one  dollars,  and  one  hundred  and 
forty-four  acres,  belonging  to  Sawyers  and  v^rife,  valued  at 
$1545,  making  an  aggregate  value  laid  ofi'to  Koen  of  $2886. 

■ 

Koen  also  recovered  rents  and  costs,  amounting  to  $839, 
which  sum  was  paid  by  Bumham  and  Sawyers  in  equal  por- 
tions. 

Phillips  and  wife,  Sawyens  and  wife,  and  Polly  Btumhajn, 
filed  their  bill  in  the  chancery  court  at  Franklin,  in  February, 
1844,  against  John  H.  White,  John  M.  White  and  L.  Cator, 
to  have  contribution  for  the  loss  of  land,  and  for  reimburse- 
ment of  rents  and  costs,  or  for  a  re-partition  of  the  said  land, 
including  the  dower;  the  widow  having  in  the  mean  time  died. 
A  decree  pro  amfesso  was  taken  as  to  John  M.  White,  and  the 
others  answered,  and  the  case  was  set  for  hearing  on  the* 
pleadings  and  proofs,  when  the  following  decree  was  made, 
which  exhibits  the  views  of  the  chancellor,  both  as  to  the  facts 
and  the  law. 

DECREE. 

"Be  it  remembered  that  this  cause  came  on  to  be  heard  be- 
fore the  Hon.  Terry  H.  Cahal,  chancellor  on  this  2d  June, 
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1846,  upon  the  bill,  amended  bill,  answers,  replicattons,  ex- 
hibits and  proofs,  the  orders  in  the  cause  in  the  presence  of 
counsel  on  both  sides,  and  it  appearing  to  the  court  that  Joh]|» 
White  in  the  year  1824,  departed  this 'life,  intestate,  seized  and 
possessed  of  a  tract  of  land  containing  —  acres  more  or  less 
described  in  the  pleadings,  which  descended  to  his  children, 
Polly  Bumham,  Sally  Sawyers,  and  his  grand-son,  John  M. 
White,  only  child  of  his  deceased  son,  Samuel  White,  and  his 
grand-children,  Eliza  Phillips  and  John  H.  White,  only  chil- 
dren of  his  deceased  son,  James  White,  subject  to  a  dower  es- 
tate of  his  widow,  Sally  White.  That  in  1828,  dower  in  said 
land  was  set  off  to  said  widow,  amounting  to  —  acres,  but 
no  partition  of  the  part  so  set  off  as  dower  was  made  among 
said  heirs  of  said  John,  deceased;  at  the  same  time,  partition 
of  the  remainder  of  said  tract  of  land  was  made  among  said 
heirs,  viz :  one  fourth  in  value  to  each,  to  wit,  to  Polly,  Sally,  and 
John  M.;  and  one-fourth  to  said  Eliza  and  John,  and  partition  was 
made  between  them  as  shown  in  the  pleadings.  It  further 
appeared  to  the  court  that  after  the  commencement  of  the  suit 
of  Hardy  Koen,  hereinafter  named,  the  following  purchases 
with  full  notice  of  the  suit  by  the  purchasers  were  made,  viz : 
defendant  Levin  Gator  purchased  of  John  H.  White,  the  land 
allotted  to  him  in  said  partition,  and  complainant  Phillips  pur- 
chased of  the  said  John  M.  White,  and  John  H..  White,  their 
interests  in  the  land  covered  by  said  dower,  and  the  said  William 
Sawyers  purchased  the  land  allotted  in  said  partition  to  John 
M.  Wliite  at  execution  sale  by  virtue  of  the  levy  of  an  ezecu- 
•tion  from  {he  supreme  court  at  Nashville  in  the  case  of  Koen 
against  White's  heirs,  hereinafter  referred  to  at  the  price  of 
$ — .  It  further  appeared  that  Hardy  Koen  instituted  a  suit 
in  chancery  against  said  widow  and  heirs  of  John  White,  de- 
ceased, by  which  he  claimed  against  them  an  undivided  half 
of  the  whole  of  said  tract  of  land,  and  in  said  suit  he  recover- 
ered  his  claim  and  costs,  and  some  of  said  heirs  incurred  con- 
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siderable  costs;  that  the  decree  was  made  by  said  supreme  court 
in  January,  1889,  and  by  said  decree  partition  of  said  tract  was 
made  between  said  Keen  and  said  heirs,  and  Koen  put  in  pos- 
session of  his  part.    That  the  part  set  off  to  Koen  covered  a 
part  of  said  dower  land,  and  part  of  the  lots  of  said  Sally 
Sawyers,*Polly  Bumham  and  John  M.  White,  but  no  part  of  the 
lots  of  Eliza  Phillips  or  of  John  H.  White  or  Levin  Gator's 
was  taken  by  it.    It  also  appeared  that  said  Koen  in  said  suit 
recovered  against  said  heirs  $1177  40  for  back  rents  on  his 
part,  from  which  was  deducted  $392  for  improvements  put  on 
the  parts  of  the  lots  taken  by  the  own^s  of  the  lots  after  the 
partition  among  said  heirs  or  were  valued  in  said  partition ; 
and  it  further  appeared  that  all  of  said  rents,  costs  &c.  have 
been  paid  by  said  sale  of  said  lot  of  John  M.  White,  and  by 
Polly  Burnham  and  William  Sawyers,  but  in  what  proportion 
does  not  appear.    It  further  appeared  that  said  John  H.  White 
died  insolvent.    Therefore  the  court  is  of  opinion  and  doth  de- 
dare  decree  that  said  Sally  Sawyers,  Polly  Bumham  and  John 
M.  White  or  William  Sawyers,  his  assignee,  are  entitled  in  equi- 
ty to  have  contribution  from  the  said  Phillips  and  wife,  and 
Phillips  as  assignee  of  John  H.  White  and  John  M.  White  of 
their  interests  in  said  dower  part,  and  said  Levin  Cator,  as- 
signee  of  John  H.  White's  lot,  for  the  land  lost  out  of  their 
lots  and  for  the  rents,  costs  &c.  and  to  make  contribution 
among  themselves  so  as  to  make  equal  the  loss  occasioned  by 
said  claim  and  suit  of  Koen  among  the  heirs  of  John  White, 
deceased,  (or  their  assignees)  according  to  their  inte^^ests  under 
said  partition.     It  is  also  decreed  that  by  said  assignments  to* 
Levin  Cator,  Lemuel  Phillips  and  William  Sawyers,,  the  obli- 
gation to  make  said  contribution  devolved  on  the  assignees  ac- 
cording to  the  value  of  the  interests  assigned,  and  it  is  decreed 
that  there  be  a  lien  on  the  whole  of  said  tract  of  land  not  taken 
by  Koen  to  secure  the  contribution  herein  decreed.     It  is  fur- 
ther  decreed  that  in  estimating  the  relative  liability  of  Cator 
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and  Phillips  as  asaigneeB  of  John  H.  White  and  Sawyers  and 
Phillips  as  assignees  of  John  M.  White,  the  loss  sustained  in 
the  interea|»  in  the  dower  so  assigned  be  taken  into  consider- 
ation.   It  is  further  decreed  by  the  court  that  the  clerk  take  an 
account  of  the  money  paid  towards  die  rents  and  costs  recov- 
ered by  Keen,  and  by  whom,  and  of  oliher  costs  (if  any)  paid 
and  by  whom.    He  will  also  ascertain  and  report  the  value  of 
the  improvements  as  allowed  by  the  supreme  court  in  the  case 
of  Eoen  vs.  White's  heirs,  and  upon  what  parts  of  said  land 
said  improvements  were.    He  will  also  ascertain  and  report 
how  •much  land  was  taken  from  the  dower,  and  each,   and 
whose  lots  and  the  respective  value  of  the  several  parcels  so 
taken,  and  the  quantity  and  value  of  the.  lots  or  parts  of  lots 
and  said  dower  not  taken  by  Koen,  and  that  in  said  valuation 
it  be  assumed  that  the  lots  of  scud  Polly,  Sally  and  John  M. 
were  equal  in  value,  and  the  shares  of  said  John  H.  and  Eliza 
were  equal  in  value,  and  together  equal  to  one  of  the  other 
three  shares,  and  that  said  valuations  all  be  made  as  of  the 
time  of  said  partition  amongst  said  heirs,  and  that  he  ascertain 
and  report  the  sums  to  be  paid  or  received  by  each,  ascertain- 
ing the  persons  who  shall  pay  and  receive  in  said  contribution. 
It  is  further  decreed  that  partition  of  the  part  of  said  dower 
not  taken  by  Koen  (it  appearing  that  Sally  Whi^e  is  dead)  be 
made  among  said  Sawyers  and  wife,  Polly  Burnham,  and  Phil- 
lips and  wife,  and  in  said  partition  that  one  fourth  in'  value  be 
allotted  to  said  Polly  Burnham,  one  fourth  to  Phillips  and  wife, 
and  three  eighths  to  said  Lemuel  Phillips,  and  one  eighth  to 
said  Phillips  and  wife." 

A  final  decree  was  rendered  on  the  incoming  of  the  report, 
in  conformity  with,  and  in  execution  of  the  principle  of  the 
chancellor's  decree.    From  this  decree  Cator  appealed. 

John  MarshaUy  for  complainant. 

On  the  question,  whether  after  partition  by  decree  of  court, 
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between  tenants  in  common  of  land,  if  the  ahare  of  one  be 
lost,  or  a  part  of  it,  he  shall  be  entitled  to  compensation  from 
the  other;  and  whether  right  to  compensation  extends  as 
.  against  tm  assignee  of  such  other;  and  if  such  right  exists  as 
against  such  assignee',  is  there  a  remedy  in  a  court  of  equity,  v 

The  complainants  insist,  that  the  right  to  a  new  partition  or 
to  compensation  exists  as  against  the  co-tenant  and  his  as- 
signee, under  the  circumstances  of  this  case ;  the  proof  shew- 
ing that  the  assignee  (Cator)  purchased  with  notice  of,  and 
aulgect  to  this  burden.  It  is,  however,  insisted  by  complain- 
ants, that  the  assignee  with  or  without  notice  is  liable  to 
make  compensation  at  least,  and  that  a  bill  in  equity  is  a  pro- 
per remedy. 

It  will  be  observed  that  it  is  unnecessary,  perhaps,  to  meet 
the  position  taken  by  the  defendant,  that  because  the  remedy 
by  vrrit  de  uxirrantia  ckartoi,  has  become  obsolete,  that  there- 
fore, the  right  for  which  that  writ  was  a.  remedy  anciently,  has 
ceased  with  that  remedy.  If  this  were  the  consequence,  then 
a  covenant  of  general  warranty  would  give  no  right. — See 
Fitzherberts'  Natura  Brevium,  page  311.  Now  it  ma}(,  per- 
haps, not'  here  be  necessary  to  remark  on  the  nature  of 
those  personal  covenants,  express  or  implied,  which  run  with 
the  land,  and  which  have  by  the  modem  decisions,  been  sub- 
stituted for  the  real  covenants  of  the  earlier  cases. — See  4th 
Kent  Commentaries,  1st  vol.,  457-460. — ^It  may  not, .  however, 
be  improper  to  remark,  that  the  writ,  de  warraniia  chartae,  must 
be  brought  by  the  warrantee,  his  heir  or  his  assignee  against 
the  warrantor  or  his  heirs,  either  before  or  after  the  breach  of 
the  covenant,  and  the  judgment  was  for  other  lands  of  like 
value,  and  the  commencement  of  the  suit  bound  the  lands  of 
the  warranto Ar  his  heir,  the  heir  holding  the  lands  by  de- 
scent.  It  is  in  these  respects,  this  writ  principally  differs  from 
actions  on  the  personal  covenants,  under  the  recent  decisions. 
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Bat  ia  no  decision,  or  book  in  whiek  it  is  said  thftt  the  remedy 
by  the  writ  de  loarranUa  charim  is  abandoned,  has  it  been  said, 
that  a  warrantor  is  not  liable  to  hU  warrantee,  that  apon  an 
exchange  of  land  each  is  not  bound  to  the  other  upon  &  defect 
of  title,  or  upoii  partition  that  each  of  the  owners  or  tenants 
in  common  is  not  bound  to  the  others  In  case  of  eviction  of  a 
part. 

If  the  partition  had  been  by  deed  with  covenants  of  war- 
ranty &c.,  tlie  questipn  might  assume  a  countenance  some- 
what different,  but  not  differing  so  much  as  to  affect  the  resuit, 
it  is  believed.  The  jurisdiction  of  a  court  of  equity  in  that 
case  would  depend  upon  other  considerations. 

The  partition  shown  in  the  record  in  this  case,  is  under  a 
proceeding  in  equity;  the  common  title,  under  which  all  tbe 
tenants  claimed  to  every  part  of  the  land,  never  came  in  ques- 
tion. Nicdj/  vs.  Boj^s^  4  Humphreys  Rep.  177-8,  Dacres  vs. 
Gorges^  2  Simons  &  Stuart  454,  1  Cond.  Eng.  Ch.  Cases  541. 

So  that  the  loss  of  any  part  was  a  failure  of  consideration, 
or  the  allotment  was  a  mistake,  as  to  so  much  of  the  land,  as 
the  parties  had  no  title  to,  either  of  which  would  give  the 
court  of  equity  jurisdiction ;  and  upon  this  ground,  not  only 
the  right,  but  the  jurisdiction  of  the  court  of  chapcery  is  put 
in  the  case  of  Dacres  vs.  Gorges.  1  Eng.  Ch.  Cases  541,  2  S. 
&  S.  454. 

Cator  having  full  notice  of  the  claim  of  Koen  is  bound  to 
contribute,  whether  the  relief  is  given  on  the  ground  of  mis- 
take, or  failure  of  consideration,  or  on  the  ground  of  a  war- 
ranty in  the  partition. 

As  to  the  ground  of  warranty,  he  is  liable  on  the  authorities 
beyond  controversy,  and  that  with  or  without  notice. 

It  will  be  observed,  that  parceners  are  so  <lldled,  because 
partition  lies  between  them;  Littleton,  section  241;  and  that 
an  incident  of  partition  between  them  was  a  warranty  on 
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condition  in  law,  that  the  one  shall  enter  on  the  other,  if 
evicted,  as  long  as  the  privity  between  them  exists.  Little- 
ton, section  262.  See  Co.  Lit.  173,  b.  And  this  though  evic- 
tion be  only  of  part  of  the  property.  Coke  Littleton,  page 
173,  b.'  Littleton,  section  262,  and  see  more  particularly, 
Coke  Littleton  174,  a,  2'  Cruise  Digest  title  19,  co-parcenery, 
section  23-24.  These  authorities  are  conclusive  that  there 
is  a  warranty  in  every  partition  whether  by  deed  or  by  de- 
cree. 

By  the  statute  31  Henry  8th,  chapter  1,  joint  tenants  and 
tenants  in  common,  may  compel  partition  as  paroenera  al 
common  law,  and  by  the  3d  section  of  that  statute  it  is  ex-, 
pressly  provided,  that  any  of  said  joint  tenants  or  tenants  in 
conmion,  may  have  aid  of  the  others  as  is  used  between  co- 
parceners after  partition  made  by  order  ot  court.  See  All- 
natt  on  partition  161-167,  in  5th  Law  Lib. 

This  statute  expressly  recognises  the  liability  of  parcenera 
to  each  other  after  partition,  and  puts  joint  tenants  and  ten- 
ants in  common  in  the  same  condition. 

Is  the  assignee  liable  on  this  warranty?  The  law  is  clearly 
so  laid  down  in  AUnat  on  partition  155-167,  in  5th  Law  Lib. 
63-68. 

This  being  the  case,  that  there  is  a  warranty,  and  tha)  the 
assignee  is  bound  by  it,  has  a  court  of  equity  jurisdiction  to 
grant  the  relief? 

Unquestionably,  whether  the  bill  is  filed  for  a  new  parti- 
tion, or  for  compensation  for  £he  loss,  it  is  in  substance,  and 
in  fact,  a  bill  for  partition,  and  a  court  of  equity  has  juris- 
diction ;  if  the  complainant  under  the  circumstances,  is  en- 
titled to  the  new  partition,  which  is  always  discretionary  with 
the  court,  there  is  an  end  of  the  question  of  jurisdiction. 

But  if  the  court  in  its  discretion,  thinks  that  compensation 
shall  be  taken  by  complainant  instead  of  the  new  partition, 
then  the  discretion  of  the  court  gives  jurisdiction,  as  to  the 
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corporation  from  assuming  or  exercising  powers  not  granted. 
The  5th  section  is  obviously  intended  to  apply  to  cases  of 
forfeiture,  wUch  the  legislature  has  denned  to  be  for  non-user 
or  abuse  of  its  franchises,  or  a  surrender  of  them.    Hie  8tfa 
section,  to  cases  of  an  assumption  and  exercise  of  franchises 
not  granted,  which  are  not  considered  as  amounting  to  a  for- 
feiture.   Now,  though  we  are  not  willing  to  say,  that  proceed- 
ings for  a  forfeiture  may  not  be  had  against  a  corporation^ by 
scire  facias^  or  quo  vxtrrantOy  for  an  assumption  and  exercise  of 
powers  not  granted  by  the  act  of  incorporation ;  yet  it  would 
seem,  that  such  usurpation  is  not  of  itself  necessarily  a  for- 
feiture at  common  law,  for  it  is  laid  down  in  Angel  &  Ames 
on  Corporations,  page  662,  tii&t  ^4n  general,  to  work  a  forfei- 
ture tiiore  must  be  something  wrong,  arising  from  wilfal  abuse 
or  improper  neglect;  something  more  than  accidental  negli- 
gence, excess  of  power,  or  mistake  in  the  mode  of  exercising 
an  acknowledged  power;  from  which  it  would  seem,  tiiat  a 
mere  negligent  or  mistaken  excess  of  power,  would  not  of 
itself  work  a  forfeiture  of  a  charter  of  incorporation.    And, 
therefore,  it  may  be,  and  no  doubt  is,  that  the  legislature  in 
giving  the  courts  of  chancery  in  this  state  jurisdiction  of  this 
subjeot,  ha0  confined  the  power  of  decreeing  forfeitures,  to^ 
cases  of  non*user,  or  abuse  of  tiie  granted  franchises,  and  to 
cases  of  disability,  created  by  a  surrender  of  them,  or  otiier 
caoses,  and  has  been  content  to  rely  upon  the  injunction  pow- 
ers of  tiie  courts  in  cases  of  the  assumption  and  eitercise  of 
franchises  not  granted.    And  in  as  much  as  the  proceeding 
for  forfeiture  is  highly  penal,  has  not  given  the  attorney 
general  the  power  to  file  a  bill  for  that  purpose,  unless  it 
be  deemed  jMroper  by  the  Legislature,  or  the  governor  of  the 
state,  but  that  by  ii\junction  being  preventive,  the  power  of 
proceeding  by  bill  is  given  at  the  discretion  of  the  attorney 
general.    With  this  view  of  the  power  conferred  upon  the 
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attorney  general,  there  can  be  but  little  difficulty  in  determin- 
ing under  which  section  of  the  law  this  bill  was  filed.  The 
bill  does  not  charge,  thiH  it  was  deemed  proper,  either  by  the 
legislature  of  the  state,  or  the  governor  for  the  time  being, 
that  a  judicial  enquiry  should  be  instituted  for  a  forfeiture 
against  the  corporation.  It  does  not  charge  a  non-user  or 
sibuse  of  the  franchises  of  the  corporation,  nor  that  it  has 
been  disabled  by  a  surrender  of  its  frwchises,  or  in  any  other 
mode.  Then  it  cannot  be  a  proceeding  under  the  5th  section 
of  the  statute.  But  it  does  charge  an  assumption  and  exer- 
cise of  franchises  hot  granted,  and  is,  therefore,  filed  under 
the  8th  section  of  the  statute.  Under  this  section,  as  we 
have  seen,  the  chancellor  had  lio  power  to  decree  a  forfeiture, 
but  only  prohibition  by  injunction;  the  very  thing  he  did. 
Here  we  might  stop  this  investigation.  But  we  deem  it  pro- 
per to  say,  that  even  if  the  bill  had  been  filed  under  the  5th 
section,  and  the  assumption  and  exercise,  on  4lie  part  of  the 
corporation,  of  the  franchises,  not  granted,  had  constituted  a 
good  cause  of  forfeiture,  we  should  not  be  willing  to  decree 
a  forfeiture  here,  the  chancellor  having  neglected  to  do  so ; 
because,  we  think,  this  assumption  and  exercise  were  an 
honest  mistake  in  the  construction  of  the  charter  of  incor- 
poration ;  and,  because,  the  state,  through  its  attorney  general 
and  counsellor,  waived  the  right  to  demand  a  forfeiture. 

The  decree  of  the  chancellor  will,  therefore,  be  in  all  things 
affirmed. 

20— Vol.  vui. 
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will  make  tratisfers  of  their  portions,  that  they  will  ei\joy  une- 
qual shares  of  the  rents  and  profits,  and  put  unequal  improve- 
ments on  their  respective  shares,  and  are  more  apt  to  improve 
too ;  and  again,  the  precise  land  lost,  its  value,  and  the  back 
rents  paid,  <&c.  constitute  additional  and  fruitful  sources  of 
difficulties,  only  to  be  adequately  adjusted  in  a  court  of  equity. 
Indeed,  I  consider  a  bill  filed  for  relief,  after  partition,  as  a  bill 
for  partition,  and  compensation  as  an  incident,  which  may  or 
may  not  be  decreed,  as  in  cases  of  bills  for  specific  perform- 
ance &c.  See  1  Com.  Eng.  chancery  cases  543.  Dacres  vs. 
Gorges. 

Upon  the  right  of  Sawyers,  Phillips  &c.  as  assignees,  see 
1  Story  £q.  sec.  656  c. 

The  loss  by  one  tenant  of  his  interest,  under  the  statute  of 
limitation,  it  is  true,  gives  him  no  right  to  contribution  as 
against  the  other  tenant,  simply  because  the  loss  is  his  own 
fault,  and  this  principle  has  no  application  to  the  case  before 
the  court.  There  was  no  joint  undertaking  in  that  case 
among  the  three  purchasers,  firom  Lacy ;  nor  in  the  transaction 
was  there  any  connection  between  them,  as  to  the  considera- 
tion in  the  contract;  direcjly  the  reverse  is  the  situation  of  the 
parties  here,  both  as  to  contract,  and  equities  of  the  parties,  v 

But  it  may  be  said,  if  I  abandon  the  implied  warranty,  and 
claim  an  equity,  I  thereby  release  Cator,  the  assignee  of  John 
H.  White's  portion,  out  of  the  dower.  It  is  submitted  that 
no  such  consequence  follows.  Indeed  just  fhe  contrary  follows. 
The  suit  of  Koen  was  pending  against  John  H.  White,  and 
the  other  heirs  at'  the  time  Cator  purchased  from  J^hn  H. 
White.  Cator  at  the  same  time  knew  that  the  land  of  John 
White  was  partitioned,  and  what  land  was  so  partitioned,  and 
that  the  land  he  was  purchasing  from  John  H.  White,  was  his 
share  in  that  partition,  and  that  Koen  had  sued  for  the  land. 
AU  this  he  knew  actually,  and  he  got  John  H.  White's  share 
at  a  very  inadequate  price,  on  account  of  the  condition  of  the 
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title,  and  probably  took  the  titles  subject  to  the  burden  of  Ko- 
en'a  claim,  by  agreement  with  John  H.  White. 

Then  Cator,  with  full  notice  of  the  condition  of  the  title,  and 
with  full  notice  of  the  equities  of  the  other  tenants  dependant 
on  Koen's  recovery,  at  the  inadequate  price  bought.  Can  he 
resist  their  claim  to  their  equity?  Is  he  in  a  better  condition 
than  John  H.  White,  had  he  not  sold?  Unquestionably  not. 
A  court  of  equity  will  hold  the  land  liable  in  hia  hands.  1 
Story  Eq.  sec.  305. 

Indeed  it  is  wholly  immaterial,  whether  Cator  ha4  actual  no* 
tice  or  not.  The  share  of  John  H.  White  was  decreed  to  him 
under  the  partition  among  the  heirs  of  John  White,  and  Cator 
bought  this  share  of  John  H.  White.  The  law  presumes  that 
he  has  notice  of  the  partition,  and  consequently  of  all  equities 
ixiiich  the  law  annexes  to  the  partition.  1  Story  Eq.  sec.  309 
-400. 

It  has  been  already  shown  that  the  partition  gives  an  equity 
to  eathy  in  case  of  an  eviction,  to  the  party  who  is  evicted^  to 
be  made  equal  with  the  others,  out  of  the  lands,  to  which  the 
eonunon  title  existed.  The  law  presumes  Cator  to  have  had 
this  notice,  and  he  will  be  held  responsible. 
See  Bustard's  case,  4  Coke's  Rep.  iS^l,  and  5  Law  Lib.  Cruise 
Co.   Lit.  ubi  supra,  * 


Alexander^  for  the  defendants. 

1 .  Defendant,  Leyin  Cator,  contends  that  he  was  not  affect- 
ed with  such  notice  of  the  pendency  of  Koen's  suit  when  he 
purchased  the' 113  acres  from  John  H.  White,  29th  January, 
1833,  as  would  have  enabled  even  Roen  to  have  recovered 
against  him;  because  at  that  time  Koen's  bill  was  so  defective, 
on  account  of  Campbell's  heirs  not  being  before  the  court,  that 
he  could  not  have  recovered  upon  it.  The  amended  bill  filed 
5th  April,  1833,  did  not  affect  Cator,  as  he  had  purchased  pre- 
viously, and  was  not  made  a  party.    Story's  Eq.  P.  sec.  904. 
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Mitford's  £q.  P.  400.  The  doctrine  of  les  pendens  only  ap- 
plied in  favor  of  Koen,  if  at  all,  and  not  in  favor  of  the  com- 
plainants in  this  suit. 

2.  There  is  error  in  that  part  of  the  interlocutory  decree, 
which  states  that  the  complainants  "are  entitled  in  equity  to 
have  contribution  from  said  Levin  Cator,  assignee  of  John  H. 
White's  lot,  for  the  land  lost  out  of  their  lots,  and  for  the  rents, 
costs,  &c.,  and  to  make  contribution  among  themselves,"  &c. 
''It  is  also  decreed,  that  by  said  assignment  to  Levin  Cator/' 
&c.,  '^the  obligation  to  make  said  contribution,  devolved  on  the 
assignees,  according  to  the  value  of  the  interests  assigned, 
and  it  is  decreed  that  there  be  a  lien  on  the  whole  of  said 
tract  of  land,  not  taken  by  Koen,  to  secure  the  contribution 
herein  decreed." 

The  error  of  this  decree  will  6e  manifest  from  the  foUowing 
considerations  and  positions  of  law. 

The  doctrine  of  'implied  warranty  an^  condition"  contain- 
ed in  the  3d  section  of  the  4th  chapter  of  AUnatt  on  Partition, 
155  to  165,  in  5  Law  Lib.*,  and  the  ancient  law  on  which 
that  doctrine  is  foimded,  on  which  the  chancellor  founded  his 
decree  is  not  the  law  of  Tennessee,  for  the  following  reasons. 

'*The  remedy  by  ancient  warranty  never  had,  as  I  presume, 
any  existence  in  any  part  of  the  United  States,  and  personal 
covenants  have  superceded  the  old  warranty."  4  Kent,  470. 
The  whole  doctrine  of  ancient  implied  warranty  and  condi- 
tion is  shown  to  be  exploded,  even  in  England,  and  never  to 
have  been*  adopted  in  the  United  States,  in  4  Kent,  467  to  474. 

This  doctrine  has  been  abolished  in  England  more  th^  200 

years,  and  the  usual  covenants  substituted  in  its  place.  ^  Pitcher 

.    vs.  Livingston,  4  John.  R.  1,8, 16.     TaibotvB.  Bedford,  Cook's 

R.  452.    4  Kent,  472.     Marston  vs.  Hobbs,  2  Mass  R.  437-8. 

Toumsend  vs.  Morris,  6  Cow.  R.  123,  126. 

Sugdon's  law  of  vendors,  and  Crabb's  late  elaborate  work 
on  real  property,  have  entirely  omitted  this  obsolete  doctrine. 


•  « 
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*  (Conditions  cannot  be  annexed  to  estates  of  inheritance  or  of 
freehold  without  deed."    2  Crabb,  sec.  2149. 

The  Statute  31  Henry  8th,  ch.  1,  relied  on  by  Mr.  Allnat,  to 
establish  his  doctrine,  at  page  161,  is  set  out  at  large  in  his 
same  work,  at  page  165,  and  the  3d  section  is  in  the  following 
words: 

' 'Provided  always,  and  be  it  enacted,  that  evei^  of  the  said 
joint  tenants,  or  tenants  in  common,  and  their  heirs,  after  such 
partition  made,  shall  and  may  have  aid  of  the  other,  or  of 
their  heirs,  to  the  intent  to  deraign  the  warranty  paramount, 
and  to  recover  for  the  rate  as  is  used  between  co-parceners  af- 
ter partition  made  by  the  order  of  the  common  law;  anything 
in  this  act  contained  to  the  contrary  notwitlistanding." 

It  must  be  observed  of  this  statute,  that  it  is  virtually  re- 
pealed by  our  statutes  of  partition,  1787,  ch.  17.  sec.  1,  and 
1789,  ch.  24,  sec.  1,  Car.  &  N.  514.  The  first  of  these  statutes 
says,  ''And  such  return  and  appropriation  shall  be  binding 
and  valid  in,  among,  and  between  the  claimants,  their  heirs 
and  assigns  forever."  The  second  of  these  statutes  says: 
Where  real  estate  may  be  held  by  two  or  more  persons,  as 
tenants  in  common,  they  shall  and  may  have  the  same  liberty 
and  privilege  of  having  the  said  estates  divided,  as  is  provided 
by  act,  1787,  ch.  17,  for  dividing  the  estates  of  intestates ;  and 
the  divisions  when  made  shall  be  good  and  effectual  in  law  to 

« 

bind  the  parties,  their  heirs  and  assigns." 

These  statutes  repel  the  complainants'  claim,  even  as  against 
John  H.  White ;  for  when  they  agreed  to  a  division  after  Koen 
filed  his  bill,  and  in  *the  decree  therefor,  reserved  no  warranty 
or  condition  to  be  liable  to  one  another  on  Koen's  recovery, 
that  division  is  valid  and  binding  between  the  parties  by  our 
statutes,  and  the  parties  stand  as  if  they  had  made  partition 
by  deed,  without  any  of  the  usual  covenants.  Maneg  vs. 
Porter,  3  Humph.  R.  347.  2  Kent,  473,  3  ed.  An  alteration 
of  a  British  statute,  would  generally  be  deemed  an  adoption 
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of  the  part  re-enacted,  and  a  rejection  of  that  not  within  the 
perview  of  the  alteration."  Tisdale  vs.  Monroe^  3  Yerg.  330, 
323-4. 

If  our  statutes  of  partition,  then,  have  adopted  in  sabstance 
the  1st  and  2d  sections  of  the  statute,  31  Henry  '8th,  ch.  1, 
they  have  as  clearly  rejected  the  3d  section  thereof. 

Again :  The  third  section  of  that  statute  does  not  extend  to 
assignees ;  and  if  it  should  be  construed  to  be  in  force  in  Ten- 
nessee, it  would  not  reach  Cator's  case,  so  as  to  hold  him  lia- 
ble. Hence  the  propriety  of  the  construction  of  that  law  in 
AUnatt,  161-2. 

If  after  the  partition  there  was  an  implied  warranty,  that 
John  H.  White  would  bear  his  part  of  the  loss  occasioned  by 
Koen^s  suit,  this  warranty  or  condition  not  being  in  writing,  or 
existing  in  contract,  was  a  personal  claim  by  the  other  heirs 
on  John  H.  White,  which  was  a  mere  chose  in  action,  that  did 
not  pass  to  Cator  by  his  purchase  of  the  113  acres.  Greenby 
vs.  WScocks,  2  Johns.  R.  1-5,  top  page.  43  Law  Lib.  107-8. 
Bream  vs.  DickersoUy  2  Humph.  R.  129.  A  verbal  partition  of 
land  would  be  void,  since  the  statute  of  frauds.  Roberts  on 
Frauds,  283-4-5.  2  Mass.  233.  15  Mass.  152.  2  Crabb> 
sec.  2321.  And  when  the  partition  is  by  deed,  made  accord- 
ing to  the  statutes,  there  can  be  no  valid  implied  Warranty  or 
condition  not  embraced  in  the  deed  or  decree.  Such  a  pre- 
tence is  repugnant  to  the  deed,  and  void.  It  is  believed  no 
case  can  be  found,  since  the  statute  of  frauds,  giving  e£fect  to 
such  implied  warranty  or  condition? 

3.  If  Cator  shall  be  considered  wrong  in  the  above  points 
then  he  says,  the  manner  of  decreeing  relief  to  the  plaintifEs 
was  erroneous.  Seven  acres  of  the  land  purchased  by  Cator 
frdhi  John  H.  White  were  taken  by  Koen,  which  fact  waj 
known  to  neither  complainant  nor  defendant  when  the  bill 
and  answer  were  filed. 
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Gator  purohased  from  John  H.  White,  all  of  the  IiM^d  net 
covered  by  the  dower;  when  it  is  clear  the  dower,  not  h^ang 
divided,  should  be  taken  first  to  satisfy  Keen — this  was  npt 
done,  neither  was  any  part  of  the  dower  taken,  so  far  as  Gator 
was  concerned.  That  is,  one-eighth  of  the  loss  of  the  land 
was  ^246,  and  that  is  all  decreed  against  Gator,  taking  the 
seven  acres  of  land  to  pay  part  of  it.  It  is  clear  the  dower 
ought  to  have  paid  its  share  of  this  $246. 

Again :  The  doctrine  the  complainants  contend  for  gives  a 
new  division  of  the  land.  Littleton,  sec.  263.  Allnat,  159* 
5  Law  Lib.  Gator  contends  the  dower  should  first  have 
been  taken  to  satisfy  Keen,  as  far  as  it  would  go,  and  than 
one-eighth  of  the  balance,  not  satisfied  by  the  dower,  should 
be  taken  from  Gator's  113  acres.  The  old  law  did  n^t  allow 
of  compensation  in  damages,  and  there  is  no  law,  ancoient  or 
modem,  to  support  the  decree  in  that  respect.  There  is  no 
law  to  support  the  decree  for  $104  for  rents  aad  .ooets.  24 
Wend.  R.  86-6-7,  59. 

4.  The  decree  of  partition  was  made  in  fairness  ^ith  thil 
full  consent  of  all  the  heirs  of  J^ohn  White,  who  seem  U>  have 
had,  at  the  time,  no  fears  that  Koen  would  recover  any  part 
of  the  lands  divided;  or  if  they  had  such  fears,  each  on^  was 
willing  to  run  the  risk  of  Koen's  taking  his  share  firom  the 
others,  otherwise  they  would  not  have  agreed  to  the  partUioii. 

No  attempt  has  been  made  to  reverse  this  decree  by  writ  of 
error  coram  riobis  or  olliervrise,  but  it  haa  been  acquiesced  in 
ever  since  its  date,  11th  August,  1827,  Keen's  biU  then  being 
pending.  It  is,  therefore,  a  binding  abjudication.  1  Green- 
leaTs  £v.  sec.  528-9,  530,  551.  CookvB.  Mm,  2  Mass.  R. 
482,  468,  470,  471. 

This  suit  is  an  efibrt  to  reverse  that  partition  decree  by  bill 
in  equity,  which  cannot  be  done  in  any  collateral  way.  Jianes 
va.  Read,  1  Humph.  R.  835,  844. 

5.  The  agreement  admits  Gator  took  possession  in  January 
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1834,  and  continued  that  possesBion  up  to  the  filing  of  this  bilh 
20th  February,  1844.  Cator  in  his  answer  relies  on  the  statute 
of  limitations,  and  it  is  now  insisted,  that  statute  is  a  com- 
plete bar. 

If  Cator  had  held  peaceable  possession  under  a  deed  pro- 
cured by  fraud  for  these  ten  years,  it  would  have  been  a  bar. 
York  vs.  Bright,  4  Humph.  R.  312. 

If,  during  this  ten  years  possession  of  Cator,  complainants 
had  been  ignorant  of  their  rights,  as  stated  in  the  bill,  the  bar 
would  still  be  good.     Peck  vs.  Bnllard,  2  Humph.  R.  41. 

''Courts  of  equity,  in  applying  the  statute  of  limitations  in 
analogy  to  its  operation  in  a  court  of  law,  have  made  but 
one  exception  beyond  those  contained  in  the  statute,  and  that 
is,  where  the  cause  of  action  has  been  concealed  from  the 
plaintiff  by  fraud."    Nicholson  vs.  Lcaxderdaky  3  Humph.  R.  200. 

Koen's  claim  being  in  existence  at  the  time  of  the  partition, 
though  believed  to  be  invalid  by  complainants,  and  in  that  be- 
lief they  were  mistaken,  and  they  suffered  Cator  to  occupy  the 
land  ten  years  under  that  mistake,  still  the  bar  is  good.  Mc- 
Crea  vs.  Pumundy  16  Wend.  R.  460,  475-7. 

If  the  complainants  could  not  sue  Cator  on  account  of  the 
suit  of  Koen  not  being  decided  against  them  until  1889,  stiU 
tlie  statute  of  limitations  ran  from  January  1834  in  favor  of 
Cator  against  them.    Hickman  vs.  CkaJthery  2  Yerg.  200  to  206. 

6.  Possession  under  partition  gives  title  to  possessor  by  the 
statute  of  limitations.     1  Y^g.  R.  256. 

Mr.  Alexander. 

Mr.  Marshall  has  been  so  kind  as  to  show  me  his  argument 
in  this  case,  prepared  since  the  ajpgumentin  the  supreme  court, 
and  I  here  briefly  reply  to  such  of  his  authorities  as  I  did' not 
comment  upon  in  my  brief  and  verbal  argument. 

1.  The  case  of  Nicely  vs.  Bojflesj  4  Humph.  177,  only  shows 
that  a  partition  suit  does  not  settle  a  real  dispute  about  the 
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title  to  the  land  partitioned^  and  aa  Wpody  Baler,  one  of  the 
heirsy  would  not  submit  to  the  partition,  but  remained  in  poa- 
seasion  of  the  premises  divided,  ^ectment  was  the  proper 
remedy  to  try  the  title. 

It  is  decided  by  this  court,  in  Duncan  vs.  GHAsy  1  Yerg. 
256 — 8,  that  a  partition  made  according  to  our  acts  of  assem- 
bly, where  there  is  no  dispute  as  to  title,  "is  an  assurance  of 
the  land  in  severalty,  and  bindiiu^  and  valid,"  &c.,  and  is  ^<just 
as  effectual  as  a  decree  in  chancery,  by  which  the  title  is  di- 
vested out  of  one  person  and  vested  in  another." 

This  decision  still  remains  unshaken  in  all  partitions  where 
there  is  no  dispute  among  tiie  parties  about  title;  and  it  also 
proves  that  seven  year's  possession,  under  such  partition,  gives 
the  possessor  title  by  the  statute  of  limitations.  Now  in  the 
case  before  the  court*  there  was  no  dispute  about  title  among 
the  heirs  and  widow  of  John  White,  and  we  insist  each  one's 
allotment  vested  in  him  in  fee.  Dacre  vs.  Gorges^  1  Cond.  Eng. 
Ch.  Rep.  541 . 

2.  It  must  be  observed  of  this  case,  that  the  partition  was  by 
deed  or  conveyance  between  the  parties,  and  had  not  the  so- 
lemnity of  a  legal  abjudication  as  in  the  case  before  the  court. 

It  seems  to  be  admitted,  that  the  assignees  or  vendees  of  the 
shares  that  were  sold  were  not  liable  to  make  good  the  mistake; 
and  that  on  account  of  those  alienations  there  could  be  no 
new  partition,  so  that  by  the  English  law,  as  it  now  stands, 
Cator  cannot  be  reached  in  either  of  the  modes  sought  by  the 
bill. 

If  there  was  a  duty  imposed  on  John  H.  White  to  make  re- 
compence  or  a  new  division,  that  duty  did  not  pass  to  Cator, 
because  the  (burthen  of  covenants  does  not  pass  to  the  as- 
signee. 43  Law  lib.  107-8,  Spencer* s  case.  Bream  vs.  Dkk- 
ersaUy  2.  Humph.  R.   129. 

In  this  English  case,  relief  was  granted  on  the  ground  of 
mistake ;  in  the  case  before  the  court,  there  was  no  mistake, 
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and  even  if  there  had  been,  it  would  not  have  stopped  the  op- 
eration of  the  statue  of  limitations.     16  Wen.  R.  460, 476-^7. 

3.  I  think  I  showed  by  the  authorities  in  my  brief,  and  espe- 
cially, 4  Kent,  3d  ed.  468  to  474,  and  Cook's  R.  452,  that  the 
doctrine  of  warranty  in  law,  contained  in  all  the  old  authori- 
ties cited  by  Mr.  Foster  and  Mr.  Marshall,  had  not  descended  to 
us,  and  is  not  the  law  of  Tennessee.  My  establishing  this  gen- 
eral proposition  threw  the  bu|4en  of  showing  that  such  war- 
ranty does  exist  in  partitions,  on  the  complainants'  counsel ; 
and  this  they  have  entirely  failed  to  do;  and  Mr.  Marshall 
gives  it  up  virtually  in  his  written  speech.  And  to  say,  relief 
should  be  granted,  as  he  contends,  on  general  principles,  be- 
cause it  is  right,  leaves  the  case  as  to  Cator  und^  the  ftill  in- 
fluence of  the  statute  of  limitations,  he  not  being  liable  on 
account  of  concealed  firaud,  as  the  complainants,  by  their  agree* 
ing  to  the  decree  of  partition,  authorized  John  H.  White  to 
make  the  sale  to  Cator,  which  caused  Cator  to  part  with  his 
money  for  the  land,  at  an  adequate  price  at  the  time,  and  a 
lawfhl  sale  of  the  land  was  made,  no  one  having  the  right  to 
question  its  fairness  but  J.  H.  White,  who  never  did  so. 

4.  In  the  Chapter  on  Partition,  1  Story's  Eq.  sec.  646  to  658, 
there  is  nothing  favorable  to  the  complainants.  The  sections 
650-1-2  show,  that  equitable  proceedings  to  obtain  partition 
are  superior  to  legal  proceedings,  settling  all  disputes  and 
quieting  titles.  This  proves  that  our  decree  of  partition,  being 
a  proceeding  of  a  court  of  equity,  is  binding  among  the  parties 
and  cannot  be  reversed  collaterally  by  bill,  and  this  doctrine 
strengthens  that  of  1  Yerg.  258.  1  Story,  section  395,  as  to 
the  constructive  fraud  in  a  purchaser  buying  with  notice,  might 
have  some  bearing  if  Keen  were  suing  Cator  fonhalf  said  land, 
against  whom,  however,  the  statute  would  run,  if  he  failed  to 
make  Cator  a  party  to  his  bill,  and  kept  the  same  pending 
seven  years. 

But  as  to  complainants  they  cannot  complain — it  was  no 
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fraud  as  to  them — they  agreed  to  the  partition,  and  they  did 
not  believe  Koen  would  recover, 

5.  Jobe  vs.  (f  Bryan,  2  Humph.  R.  34.  This  case  is  an 
authority  for  Cator,  if  the  tenancy  in  common  was  severed  by 
the  partition,  and  each  tenant  got  a  good  title  to  his  allot-  « 
ment,  according  to  the  statutes  of  partition.  Car.  &  Nich.  514. 
If  the  courts  have  a  right  to  make  the  exception  to  those  stat- 
utes which  the  decree  of  the  chancellor  has  made,  I  should 
like  to  know  on  what  principle  of  law  that  right  is  founded, 
considering  the  course  this  court  has  taken  in  refusing  to  make 
exceptions  to  statutes.  By  such  a  decision  the  sanctity  of  an- 
cient decrees,  long  since  acquiesced  in  by  the  parties,  will  be 
violated — and  the  rules  of  law  wisely  made  to  protect  the  citi- 
zen will  be  broken — and  an  uncertainty  in  legal  proceedings 
will  be  tolerated  which  may  become  troublesome. 

6.  Mr.  Marshall  has  not  answered  my  argument,  that  llie 
first  section  of  the  statute  of  1819,  protects  Gator's  possession 
of  the  land.  And  he  has  not  shown  that  complainants'  right  to 
damages  did  not  accrue  against  John  H.  White  at  the  con- 
firmation of  the  partition  decree  in  1838,  if  they  ever  did  ac- 
crue at  all.  'It  is  clear  that  the  sustaining  of  this  claim,  if  com^ 
plainants  had  any  such,  depends  on  the  merits  of  Koen's  de- 
mand,  and  not  on  the  manner  he  conducted  his  suit. 

Adding  this  to  my  brief  and  remarks  already  submitted, 
I  leave  the  case  with  you. 

TuRUBY,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  the  complainants,  a  portion  of  the  heirs 
at  law  of  John  'White,  deceased,  against  the  defendants, 
the  heirs  at  law  of  the  said  White,^and  their  vendees,  to 
have  contribution  for  loss  sustained  by  them,  in  consequence 
of  an  eviction  by  paramount  title  of  a  part  of  the  lands  allot- 
ted to  them  upon  a  partition  of  a  tract  of  land  which  the 
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sdid  John  White,  deceased,  owned  and  possessed,  and  which 
descended  to  them,  and  their  brothers  and  sisters,  children  of 
the  said  White  as  tenants  in  common. 

The  partition  of  the  land  which  forms  the  subject  matter  of 
this  controversy,  was  made  by  the  decree  of  the  circuit  court 
of  Williamson  upon  the  petition  of  the  heirs.  Afterwards 
one  Hardy  Koen  instituted  a  suit  in  the  chancery  court  at 
Franklin  for  an  undivided  half  of  the  whole  tract  which  had 
been  thus  partitioned  which  he  recovered ;  this  half  when  set 
apart  by  order  of  the  court  by  met^s  and  bounds,  covered  a 
portion  of  the  land  which  had  been  allotted  by  the  partition 
to  the  complainants,  and  it  is  for  the  loss  thus  sustained,  that 
contribution  is  sought  from  the  defendants. 

Those  of  the  defendants  who  are  heirs  at  law  of  said  White 
and  claim  by  the  partition,  resist  this  demand  upon  the  gener-. 
al  allegation  that  there  is  no  law  for  allowing  it;  those  of  the 
defendants  who  are  not  heirs  at  law  of  the  said  White,  but 
claim  by  alienation  from  those  who  are,  in  addition,  insist  that 
if  there  be  such  law,  it  only  applies  as  between  the  partition- 
ers,  and  does  not  affect  their  alienees;  and  moreover,  that  they 

« 

are  protected  by  the  statute  of  limitations. 

The  questions  thus  involved,  are  questions  of  importance 
and  difficully;  and  what  seems  very  strange,  have  never  be- 
fore been  presented  for  consideration  in  this  state,  and  so  far 
as  we  have  been  able  to  discover  by  examination,  very  seldom 
in  any  of  our  states.  They  necessarily  involved  the  rights 
of  partitioners,  as  against  one  another,  and  as  against 
their  assignees  in  all  cases  of  lands  held  in  joint  tenancy, 
and  tenancy  in  common,  which  may  have  been  partitioned ; 
and  when  the  portion  or  portions  of  one  or  more  have  been 
lost  or  diminished  by  a  paramount  title ;  and  also  the  proper 
remedy  for  the  inforcement  of  those  rights. 

In  the  investigation  of  this  sul](ject,  we  are  necessarily 
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thrown  back  upon  some  of  the  earliest  prindples  of  the  com- 
mon law,  and  compelled  to  enter  into  an  examination  of  the 
old  and  most  abstruse  authors,  with  the  view  of  ascertaining 
what  was  the  rule  of  action  in  such  case  at  common  law;  and 
then  to  perform  an  equally  difficult  task  of  moulding  it  to 
suit  present  times,  differently  organised  courts  and  a  different 
practice.  If  in  doing  this,  some  error  or  inconsistency  should 
be  committed,  it  is  not  to  be  wondered  at,  considering  how 
seldom  we  are  now  a  days  called  upon  to  institute  such  in- 
vestigations, and  upon  what  nice  and  metaphysical  construe- 
tions  a  great  many  of  the  old  principles  of  tenancies  in  Eng- 
land were  made  to  turn. 

By  the  common  law  for  reasons  not  easily  explained,  par- 
tition could  only  be  compelled  as  between  parceners  and  not 
between  joint  tenants  and  tenants  in  common,  and  partition 
was  only  given  as  to  them  by  the  statutes  <^  Slst  H.  8  c.,  1 
and  32d  H.  8  c.  32.  As  between  parceners,  partition  was 
made  either  by  a  writ  of  partition,  which  is  a  real  action,  or 
by  bills  in  chancery,  which  have  been  encouraged  in  England, 
because  in  cases  of  complicated  or  difficult  titles,  partitions  in 
equity  are  effected  in  a  much  easier  manner  than  by  a  writ  of 
partition,  and  are  divested  of  the  technical  niceties  attending 
such  proceeding.  The  partition  of  estates  held  in  co-parce- 
nary then,  is  compulsory  by  the  common  law;  but  in  as  much 
as  if  a  portion  of  the  estate  had  been  lost  by  a  paramount 
title,  before  the  partition  was  made,  the  loss  would  have  been 
equally  borne  by  all  the  co-parceners ;  so  it  is  considered  by 
the  common  law,  that  they  shall  not  be  in  a  w^orse  position 
after  partition,  than  if  they  had  enjoyed  their  moieties  with- 
out division ;  and  therefore,  after  partition  they  shall  have  a 
iike  remedy  as  if  they  had  ei\joyed  in  co-parcenary;  in  which 
case  if  a  suit  had  been  commenced  both  parties  must  have 
been  impleaded,  and  on  a  recovery  there  had  been  an  equal 
loss  to  both;  therefore,  after  partition  there  is  an  implied 
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warranty  annexed  to  each  part  so  that  if  either  be  impleaded 
she  may  vouch  her  sister ;  and  thereby,  deraign  tKp  warranty 
paramount  annexed  to  the  purchase  of  the  ancestor;  and^if 
she  loses  she  may  have  recompense  against  the  other  sister. 
Abo  if  parceners  eiyoy  in  common,  and  any  part  is  evicted 
by  entry  without  action,  they  shall  enjoy  what  is  left  in  co- 
parcenary; therefore,  that  parceners  may  not  be  in  a  worse 
-  condition  by  the  partition  w^hich  the  law  compels  them  to, 
there  is  a  condition  annexed  to  the  partition  that  if  either  be 
evicted  by  entry  without  action,  the  party  so  evicted  may  en- 
ter on  her  sister's  moiety,  and  avoid  the  partition,  by  enjoy- 
ment of  an  undivided  moiety  of  what  is  left,  and  compel  a 
new  partition.     Coke's  Litt.,  Tit.  parceners. 

So  that  as  between^  parceners,  in  case  of  an  eviction  by 
suit  upon  a  paramount  title  after  the  partition,  the  remedy 
Svas  at  common  law  by  vouching  the  co-parcener  to  assist  in 
;' ; !  designing  the  warranty  paramount  annexed  to  the  purchase  of 

thd  ancestor,  and  in  case  of  failure,  to  have  recompense  pro 
tnta  for  the  loss,  and  in  case  of  .eviction  by  entry  Mrithout  suit, 
by  re-entry  into  the  portion  of  the  other  co-parceners  under  an 
implied  condition  annexed  to  the  partition  so  to  do. 

There  is  this  difference  between  the  warranty  and  the  con- 
dition which  the  law  thus  creates  upon  the  partition.  When 
a  co-parcener  takes  benefit  of  the  condition,  she  defeats  the 
partition  in  the  whole,  but  when  she  vouches  by  force  of  the 
wattanty  in  law  for  part,  the  partition  shall  not  be  defeated 
in  tihe  whole  but  she  shall  recover  recompense,  for  that  part 
which  wacr  lost,  to  the  end  that  the  loss  may  be  equal.  For 
both  claim  by  descent,  which  is  an  act  of  law,  and  by  the  law 
each  of  them  ought  to  have  an  equal  part  of  the  inheritance 
of  tiieir  ancestor,  therefore,  she  shall  recover  in  value  but  the 
moiety  of  what  she  lost,  so  that  the  loss  shall  be  equal,  she 
bearing  her  portion  of  it  with  the  sister  vouched.  Gcrfce  litt. 
174  a,    Allnatt,  156,  4th  Rep.  121. 
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In  Bu8tard*s  case,  4th  Rep.  121,  it. was  adjudged: 
Ist.  "That  in  every  exchange,  lawfully  made,  this  word  ex- 
cambium  implies  in  itself  tacitey  a  condition  and  a  warranty ; 
the  one  to  give  re-entry,  the  other  voucher  and  recompense,  and 
all  in  respect  of  reciprocal  consideration,  the  one  land  being 
given  for  the  other ;  but  it  is  a  special  warranty,  for  upon  the 
voucher  by  force  of  it,  he  shall  not  recover  other  land  in  value, 
but  that  only  which  was  given  in  exchange ;  for  in  as  much  as 
the  mutual  consideration  is  the  cause  of  the  warranty,  it  shall, 
therefore,  extend  only  to  land  reciprocally  given,  and  not  to 
other  land,  and  the  same  is  law  in  the  case  of  partition." 

2d.  It  was  resolved,  '^that  if  A  gives  in  exchange  three  acres 
to  B  for  other  three  acres,  and  afterwards  one  acre  is  evicted 
from  B,  in  that  case  the  whole  exchange  is  defeated,  and  B 
may  enter  into  all  his  lands ;  for  although  the  exchange  had 
been  good  if  A  had  given  but  two  acres,  or  but  one  acre,  or 
less,  yet  for  as  much  as  all  the  three  acres  were  given  in  ex- 
change for  the  others,  and  the  condition  which  was  implied  in 
the  exchange  was  entire ;  upon  the  eviction  of  one  acre  the 
condition  in  law  was  broken,  and,  therefore,  entry  given  into 
the  whole;  for.  it  is  the  office  of  the  condition  to  defeat  the 
whole,  and  not  any  parcel,  unless  the  condition  is  especially 
restrained  to  one  part  only.  But  in  the  case  of  exchange,  if 
one  is  impleaded  for  one  acre,  and  he  vouches  the  other,  and  the 
demandant  recovers,  in  that  case  the  tenant  shall  recover  in 
value,  but  only  according  to  the  loss,  for  although  the  condi- 
tion is  entire,  and  extends  to  all,  yet  the  warranty  upon  the 
exchange  may  merely  extend  to  part.  The  same  is  law  of  par- 
tition, but  there  is  this  great  difference  between  warranty  in 
law  upon  exchange,  and  warranty  in  law  upon  partition,  as  to 
the  recovery  in  value ;  for  in  case  of  exchange,  he  who  vouches 
shall  recover  in  value  according  to  the  value  which  he  lost; 
but  so  it  is  not  in  the  case  of  partition;  for  if  a  man  is  seised 
of  six  acres  in  fee,  every  one  of  equal  annual  value,  and  dies, 
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having  isBue,  two  daughters,  and  upon  partition  each  haa  three 
acres,  and  afterwards  one  sister  is  impleaded  for  one  acre,  by 
one  who  has  title  paramount,  and  prays  aid  of  her  'co-par- 

cener,  she  shall  not  recover  an  acre,  but  half  an  acre,  so  that  i 

I 

each  of  -them  shall  have  an  equal  part;  for  in  as  much  as  both 
claim  by^lescent,  which  is  an  act  in  law,  and  by  the  law  each 
of  them  ought  to  have  an  equal  part  of  the  inheritance  of  her 
ancestor;  for  this  cause  she  shall  recover  in  value  but  the 
moiety  which  she  lost,  so  that  the  loss  shall  be  equal." 

From  all  which  it  appears,  that  as  between  the  co-parceners 
themselves  the  remedy  for  equalizing  a  loss  which  accrued  af- 
ter partition  is  perfect,  either  by  entry,  which  defeats  the  par- 
tition, or  by  voucher  upon  the  implied  warranty,  which  gives 
oompensation  in  value  for  the  actual  loss,  and  not  the  nominal. 

But  this  condition  and  implied  warranty  holds  only  in  privity 
of  estate,  and,  therefore,  if.  either  parcener  aliens  in  fee,  and 
and  the  alienee  is  evicted,  the  aliening  parcener,  cannot  enter 
on  the  other  allotment,  because  by  the  alienation  she  has  dis- 
missed herself  from  having  any  part  of  the  tenements  as  par- 
ceners, by  thus  severing  the  connection  which  previously  ex- 
isted; Allnat  on  Partition,  159;  and  my  lord  Coke  says,  that 
when  the  whole  privity  of  estate  between  co-parceners  is  de- 
stroyed, there  ceases  to  be  any  recompense  to  be  expected^ 
either  upon  the  condition  in  law,  or  the  implied  warranty. 
Coke  Litt.  174  a.  Yet  it  is  otherwise  if  the  privity  be  not 
wholly  destroyed;  for  instance  supposing  the  alienation  to  be 
for  years,  for  life,  or  entail;  then  on  account  of  the  reversion, 
the  parcener  whose  alienee  is  evicted,  shall  enter  dn  the  other 
part.  Coke  litt.  173,  b.  The  reasoning  which  would  prevent 
the  aliening  parcener  from  entry  or  vouching  upon  the  war- 
ranty in  cases  of  eviction,  applies  with  greater  force  to  the 
alienee,  who  is  a  stranger  in  blood,  and  who  unquestionably 
could  not  enter  or  vouch. 

But  it  does  not  foUo w,  because  neither  the  alienor  or  alienee 
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can  enter  upon  or  vouch  the  other  co-parcener,  that  ehe  m^y 
not  have  such  remedy  herself  against  them,  for  if  she  have  not, 
it  is  in  the  power  of  the  co-parcener  who  aims  by  the  parti- 
tion to  defeat  the  remedy  of  her  co-parcener  by  entry  or  vouc- 
er,  by  alienation  immediately  upon  partition,  a  defect  which 
it  seems  the  common  law  in  its  wisdom  would  hardly  permit, 
after  the  great  pains  it  had  been  at  to  reserve  their  remedies. 
Now  it  is  perfectly  right,  that  the  co-parcener  who  aliens, 
should  not  c^ter  or  vouch  her  coparcener,  because  by  her  own 
voluntary  act  she  has  severed  the  connection  which  the  law 
created  between  them;  and  her  alienee  should  not  be  allowed 
these  remedies  for  the  same  reason ;  and  because  he  might  se- 
cure himself  by  the  warranty  of  his  vendor;  but  very  different 
is  the  situation  of  the  other  co-parceners ;  they  cannot  prevent 
the  alienation,  and  unless  they  alien  themselves,  it  would  seem 
hard  that  they  should  be  deprived  of  a  remedy,  given  to  them 
by  the  act  of  the  opposite  party.  We  think  the  weight  of  au- 
thority is,  that  they  are  not. 

In  the  before  cited  case  of  Bustard,  4th  Coke  Rep.  121,  it 
was  further  a4judged  as  a  part  of  the  first  point,  "that  this 
warranty  runs  only  in  privity,  for  none  shall  vouch  by  the 
force  of  it  but  the  parties  to  the  exchange,  or  their  heirs,  and 
no  assignee,  but  the  assignee  shall  rebut  by  force  of  it,  though 
the  exchange  was  without  deed,  as  appears,  3  £.  3,  Forme- 
don,  442.  E.  2.  The  same  law  in  case  of  partition,  and  as 
it  is  in  case  of  warranty,  so  it  is  in  case  of  a  condition  which 
the  law  implies  upon  an  exchange.  Therefore  if  A  exchange 
with  B,  and  B  aliens  to  G,  who  is  evicted  by  title  paramount, 
C  shall  not  enter  upon  the  others,  for  as  the  warranty  runs  in 
privity  to  the  parties  to  the  exchange  and  their  heirs,  so  also 
the  condition  in  law  runs  in  privity,  and  doth  not  extend  to 
the  assignee,  and  so  none  shall  have  amtra  fitrmam  feoffamentiy 
but  the  feoffee  or  his  heirs,  but  the  assignee  may  rebut.   But  in 
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the  same  case  if  A,  who  did  not  alien,  is  evicted,  he  shall  en- 
ter into  the  land  which  he  gave  in  exchange,  although  B  had 
aliened  it  over." 

This  authority  satisfactorily  establishes,  that  although  the 
alienee  cannot  enter  upon  him  who  has  not  aliened,  although  he 
be  evicted,  yet  that  the  converse  is  dUSerent  and  he  may  be  en- 
tered upon.    The  same  principle  would  unquestionably  apply 

■ 

in  the  case  of  a  voucher  upon  the  implied  warranty,  as  no 
reason  can  be  perceived  why  it  should  not,  and  my  Lord  Coke, 
who  is  so  very  minute  and  particular,  would  surely  not  have 
let  it  escape  his  observation  if  it  did  not.  And  if  there  had 
been  any  difference  in  these  particulars  between  an  exchange 
and  a  partition,  he  certainly  would  have  mentioned  it,  after 
being  so  particular  in  pointing  out  other  and  obvious  distinc- 
tions between  them. 

AUnatt  in  his  treatise  on  partition,  page  161,  says:  ''The 
practical  consequence  seems  to  result  irom  the  doctrine  of  im- 
plied  warranty  on  every  partition  between  coparceners,  is  that 
when  a  person  contracts  for  the  purchase  of  lands,  the  title  to 
which  depends  on  such  a  partition,  the  title  not  only  to  the 
lands  contracted  for,  but  to  all  the  lands,  comprised  in  the 
partition  should  be  investigated." 

Mr.  Preston,  a  very  great  property  lawyer,  in  his  well  known 
work  on  the  laws  of  property,  page  304,  says,  ''every  partition 
between  coparceners  implies  a  warranty  corresponding  with 
the  warranty  on  an  exchange.  This  point  duly  considered, 
leads  to  the  conclusion,  that  when  a  title  depends  on  a 
partition  between  coparceners,  the  titie  to  all  the  lands  com- 
prised in  the  partition  as  well  as  the  identical  lands  which 
are  purchased,  ought  to  be  taken  into  consideration."  This 
necessarily  implies  the  belief  on  the  part  of  the  author,  that 
the  right  of  entry  and  voucher  vested  against  the  alienee,  with- 
out which,  such  investigation  would  not  have  been  necessary, 
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inasmuch  as  the  alienation  ipso  facto  would  destroy  the  privity 
and  toll  these  remediei?.  It  is  trae  at  page  75  of  the  $)d 
volume  of  this  work,  the  same  author  uses  expressions  which 
seem  to  be  at  variance  with  his  previous  view  of  this  subject; 
he  there  says:  "though  on  a  partition  between  coparceners 
there  be  an  implied  warranty  while  the  privity  continues,  yet 
when  one  of  them  aliens,  in  fee,  or  even  in  tail,  while  the  title 
is  held  under  the  entail,  the  warranty  ceases,  and  consequently 
the  title  to  the  lands  given  to  the  other  parceners  on  the  parti- 
tion need  not  be  investigated."  AUnatt  in  commenting  on  this 
passage,  says:  "It  is  presumed  that  the  alienation  referred  to 
in  this  passage  is  to  be  intended  as  having  been  made  not  of 
the  allotment  contracted  to  be  purchased,  but  of  the  allotment 
belonging  to  the  other  partners.  For  if  the  double  remedy 
consisting  of  warranty  and  condition  implied  on  a  partition 
corresponds  with  that  implied  on  an  exchange^  it  should  seem 
to  follow  that  after  alienation  in  fee  by  one  parcener  and  an 
eviction  of  that  share,  although  neither  she  nor  her  alienee 
may  enter  by  force  of  the  condition,  nor  vouch  by  virtue  of  the 
warranty,  yet  the  other  parceners  or  their  heirs  may  still  avail 
themselves  of  these  remedies  against  the  alienee  of  the  first 
parcener  in  like  manner  as  they  might  have  done  against  such 
parcener  himself,  in  case  she  had  not  aliened.  AUnatt  on  par- 
tition 162. 

We  are  inclined  to  hold  this  explanation  of  the  text  of  Mr. 
Preston  to  be  the  true  interpretation,  for  otherwise,  he  not  on- 
ly contradicts  the  case  of  Bustard,  but  his  own  previously 
expressed  opinion,  a  thing  too  loose  to  have  been  perpetrated 
by  so  accurate  a  man. 

We  then  hold  that  by  the  common  deed,  one  co-parcener, 
who  has  been  evicted  of  the  whole  or  a  part  of  the  allotment 
assigned  to  her  by  partition,  by  paramount  title,  has  a  remedy 
against  her  coparcener  either  by  entry  upon  the  condition, 
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or  by  voucher  upon  the  warranty,  both  pf  which  are  implied 
upon  such  partition ,'  that  by  the  first  she  vacates  the  pailiitioh 
and  may  force  a  new  one;  that  bjf  the  last  she  is  remunerated 
in  value  for  what  she  has  lost,  having  such  portion  of  it  her- 
self as  wiU  equalize  her  interest  with  that  of  the  other.  These 
remedies  are  given  by  the  common  law  because  a  partition  in 
such  case  could  be  forced ;  and  in  order  that  no  iiyustice  should 
be  done  thereby  to  either  party,  but  that  their  rights  should  re- 
main with  the  single  exception  of  ei\joying  them  in  severalty, 
as  they  were  before  partition ;  and  they  exist  against  an  alien- 
ee. 

We  have  seen  that  at  common  law,  a  partition  of  estates 
held  by  joint  tenancy,  or  tenancy  in  common,  could  not  be 
compelled,  but  were  only  made  voluntarily  by  the  owners 
thereof.  In  cases  of  partition  so  made,  the  common  law  im- 
plied no  condition,  no  warranty,  because  the  owners  were  not 
compellable  as  parceners  were  to  make  such  division,  and 
therefore  might  make  express  stipiilation  for  their  mutual  pro- 
tection, which,  if  tliey  neglected,  it  was  their  own  folly. 

But  we  have  i^een  that  by  the  statutes  of  3l8t  H.  8th,  c.  1, 
and  32d  H.  8th,  c.  32,  a  compulsory  partition  of  such  estates 
may  now  be  had,  and  it  would  seem  to  follow,  that  (this  being 
so)  the  same  provision  should  be  made  for  their  protection  mu- 
tually against  each  other  in  case  of  eviction  after  such  compul- 
sory partition.  We  therefore  find  that  protection  is  given  by 
the  3rd  section  of  the  statute  of  the  3lBt  H.  6,  c.  1,  though 
not  as  fully  as  the  common  law  gave  it  in  the  case  of  parce- 
ners, for  the  implied  condition  of  re-entry  is  withheld.  The 
words  of  the  section  are,  "Provided  always,  and  be  it  enacted, 
that  every  of  the  said  joint  tenants  or  tenants  in  common,  and 
their  heirs  after  such  partition  made,  shall  and  may  have  aid 
of  the  others,  and  of  their  heirs  after  such  partition,  made  to 
the  intent  to  deraign  the  warranty  paramount,  and  to  recover 
for  the  rate  as  is  used  between  coparceners  after  partition  made 
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by  the  order  of  the  common  law,  any  thing  in  the  act  contain^ 
ed  to  the  contrary  notwithstanding.^' 

We  are  of  the  opinion  that  this  section  of  this  statute  gives 
to  joint  tenants,  and  to  tenants  in  common  after  a  forced  par- 
tition under  the  statutes,  as  ample  remedy  against  each  other  by 
vouching  upon  the  warranty  as  was  given  by  the  common  law 
in  the  case  of  coparceners,  but  that  this  is  only  so  when  the 
partition  is  forced  under  the  statutes,  for  if  the  party  voluntarily 
partition  in  such  case,  they  stand  as  they  did  .before  the  stat* 
ute,  having  no  implied  warranty,  and  must  protect  themselves 
by  special  covenants.  For  Lord  Coke  says,  *'they  must  per- 
sue  that  act  by  writ  de  pariUione  facienda,  and  a  partition 
made  between  joint  tenants  without  writ,  remains  at  the  com- 
mon law.  And  so  it  is  and  for  the  same  reason  of  tenants  in 
common."  Coke  litt.  169a.  At  page  187a,  he  again  says: 
''But  since  Littleton  wrote,  joint  tenants  and  tenants  in  com- 
mon are  generally  compellable  to  make  partition, by  writ 
framed  under  the  statutes  of  31  and  32  H.  8,  and  albeit,  they 
be  now  compeUed  to  make  partition,  yet  seeing  they  are  com- 
pellable by  writ,  they  must  pursue  the  statutes,  and  cannot 
make  partition  6y  parol,for  that  remains  as  at  the  common  law, 
and  if  two  joint  tenants  be  of  land  with  warranty,  and  they 
make  partition  by  writing,  the  warranty  is  destroyed ;  but  if 
they  make  partition  by  writ  of  partition  upon  the  statute,  the 
warranty  remains,  because  they  are  compellable  thereto." 

The  supreme  court  of  Pennsylvania  in  the  case  of  Wisener 
Ts.  WiteneTy  5th  Watts,  R.  279,  hold  that  no  implied  warranty 
arises  out  of  a  deed  of  partition  between  joint  tenants  or  ten- 
ants in  common;  their  liabilities  to  each  other  arising  out  of 
the  subject  matter  of  the  partition,  depend  upon  the  express 
covenants  of  the  deed. 

These  statutes  of  31  and  32  H.  8th,  are  in  use,  and  in  force 
in  this  state,  because,  1st.  we  have  no  other  statutes  compell- 
ing partition  in  express  terms,  of  estates  held  by  joint  tenancy, 
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or  tenancy  in  common ;  the  first  statute  passed  on  the  subject 

• 

in  North  Carolina  is,  that  of  1787,  chap.  17:  this  statute  instead 
of  beginning  with  a  provision  that  thereafter  estates  held  in 
joint  tenancy  or  tenancy  in  common,  shall  be  partitioned, 
which  it  would  have  done,  had  they  never  beeu  partitioned  be- 
fore, begins  by  giving  power  to  the  county  and  superior  courts 
to  appoint  commissioners  .to  make  such  partition;  from  this, 
we  are  warranted  in  saying,  that  previous  to  the  passage  of 
that  statute,  partition  in  such  cases  had  been  as  in  England 
by  writ  under  the  statutes  of  H.  6th,  and  that  the  act  of  1787 
was  intended  to  change  the  mode  of  making  the  partition,  sim* 
plifying  it,  and  creating  different  tribunals  with  jurisdiction 
over  it.  All  our  statutes  upon  this  subject,  since  have  *been 
made  with  the  view  to  the  practice  in  such  cases,  and  to  fix 
the  tribunals  before  whom  such  proceedings  should  be  had. 
These  are  now  the  circuit  and  chancery  courts. 

2d.  T^iey  are  in  force  because  the  provisions  of  them,  are 
meet  and  proper  and  consonant  with  our  institutions  and  form 
of  government.  And  3d.  Because  they  have  been  recognized 
'  as  in  force  and  use  in  the  State  of  North  Carolina  as  wiU  be 
seen  by  an  examination  of  the  collection  of  the  English  stat^ 
utes  in  force  and  in  use  in  North  Carolina  made  by  Francis  Za- 
vier  Martin,  under  the  authority  of  legislature  of  that  state.  If 
they  are  in  force  and  in  use  in  North  Carolina,  so  they  are  in 
this  state. 

.  Then  we  have  arrived  at  the  conclusion,  that  in  the  case  of 
a  partition  of  real  estate  held  in  joint  tenancy,  or  tenancy  in 
common,  there  is  by  the  force  of  the  statute  of  31st  Henry  81ii, 
eh.  1,  an  implied  warranty  between  the  parties  thereto,  by 
which  they  have  the  mutual  right,  in  case  of  eviction  by  para- 
mount title,  to  have  compensation  against  each  other  for  the 
loss  sustained,  they  having  their  equal  portion  of  it,  and  that 
this  remedy  exists  against  alienees,  though  not  in  their  favor. 
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The  (mly  other  questioa  remaining  is,  in  what  fomm,  and 
by  what  mode  of  proceeding  shall  thifl  redreee  be  had?         ' 

The  right  of  entry  does  not  exist,  becaose  there  is  no  implied 
condition  given  by  the  statute,  and  because  the  right  to  make 
actual  entry  upon  occupied  land,  is  not  congenial  with  otir 
mode  of  doing  business,  and  has  never  been  in  totce  and  use 
in  this  state.    The  implied.covenaat  given  by  the  statatecan'- 
not  be  vouched  upon,  because  that  mode  of  proceeding  has 
never  been  used  in  this  state,  and  is  even  now  obsolete  in 
England.    We  have  been  able  to  find  no  precedent  for  an  ac* 
tion  of  covenant  upon  such  implied  warranty.    It  then  neces* 
sarily  follows,  that  such  relief  must  be  given  by  bill  in  a  court 
of  chancery,  or  it  nvist  be  altogether  denied,  a  thing  that  Jus- 
tice and  equity  will  not  permit.    It  seems  to  us,  that  a  court 
of  chancery  is  peculiarly  adapted  to  give  the  relief,  which  is 
upon  the  principle  of  contribution,  a  subject  over  which  such 
courts  have  so  long  had  almost  exclusive  jurisdiction.    The 
account  can  be  better  taken,  the  value  of  the  land  better  as- 
certained, and  the  loss  more  equally  distributed  between  the 
parties;  and  moreover  the  court  of  chancery  is  one  of  the  fo- 
nu9s  for  making  the  partition ;  and  surely  no  court  can  better 
rectify  the  mistake  of  a  partition  than  that  which  has  decreed 
it.    We,  therefore,  think  the  remedy  in  a  court  of  chancery, 
either  by  setting  aside  the  partition  when  improperly  made, 
and  it  can  be  done  without  ii^justice  to  others,  or  by  contribu- 
tion, when  it  is  most  proper. 

In  this  case  contribution  is  asked,  and  it  seems  to  us  to  be 
the  most  practicable  and  just  mode  of  compensating  the  in- 
jured parties,  and  it  seems  to  us  that  they  are  entitled  to  this 
against  the  co-tenants  and  their  assignees,  because  the  par- 
tition is  made,  not  by  deed,  but  under  the  statute,  and  because 
the  complainants  have  lost  a  portion  of  land  allotted  them,  by 
paramount  title. 

We  do  not  think  the  statute  of  limitations  bars  a  recovery 
22— Vol.  viii. 
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against  any  one  liable,  under  this  opinion,  to  make  contribu- 
tion, because  no  right  to  have  such  contribution  accrued  to  the 
complainants  until  they  were  evicted  by  paramount  title,  and 
sufficient  time  has  not  since  elapsed  to  constitute  a  bar  to  their 
recovery. 

We,  therefore,  decree  the  subject  matter  in  controversy  for 
the  complainants,  and  direct  a  reference  to  the  clerk  and  mas- 
ter, to  ascertain  and  report  to  this  court  the  value  of  that  por- 
tion of  the  shares  of  the  complainants  which  has  been  lost  by 
a  paramount  title  since  the  partition,  and  show  in  what  por- 
tions this  loss  must  be  distributed  among  those  entitled  under 
the  partition,  as  well  complainants  and  defendants. 

Decree  accordingly. 


Riner  et  als.  vs.  Stacy. 

The  owner  of  an  exfxsution  cannot  levy  it  on  property  and  aell  soeh  property  for   the 

satisfaction  of  such  execotion. 

The  records  do  not  show  that  any  one  appeared  for  the 
plaintiff  in  error. 

Reidy  for  the  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trover  for  a  horse.  On  the  trial,  the 
plaintiff  proved  tiiat  he  had  purchased  the  horse  of  one  Wyatt 
Haley,  and  had  him  in  possession. 

The  defendants  justified,  under  an  execution  in  favor  of  Ma- 
ry S.  C.  Nixon  against  said  Wyatt  Haley  and  G.  Riner,  which 
was  levied  on  said  horse  as  the  property  of  Haley,  by  the  de- 
fendant Carroll,  who  had  been  made  special  deputy  for  that 
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pturpose  by  the  sheriff  of  Wayne  county.  The  plaintiff  prov- 
ed, that  the  said  Carroll,  b'efore  he  levied  the  said  execiltioiry 
had  become  the  owner  thereof,  having  purchased  the  same 
from  the  said  M.  S.  C.  Nixon.  The  court  charged  the  jury, 
''that  if  the  proof  in  the  case  satisfied  them,  that  the  defend- 
ant, Carroll,  was  the  owner  of  the  judgment  and  execution  in 
favor  of  Mrs.  Nixon,  referred  to,  that  he  had  no  right  to  exe- 
cute it  by  levyilig  the  execution,  and  selling  the  property  un- 
der it." 

The  jury  found  for  the  plaintiff,  and  the  defendant  appealed 
to  this  court.  We  think  the  charge  of  his  honor  to  the  jury  is 
correct.  Nothing  can  be  better  settled,  than  that  a  sheriff  has 
no  right  to  an  execution  in  which  he  is  plaintiff.  And  upon 
the  principle  of  public  policy,  which  makes  it  unlawful  for  the 
sheriff  to  levy  his  own  execution,  it  is  held  to  be  unlawful  for 
a  deputy  sheriff  to  execute  process  to  which  he  is  a  party. 
^Chambers  vs.  Thomas,  3  A.  L.  Marsh.  R.  536, 1  Littel's  R.  268, 
2  McCord's  R.  470,  May  vs.  WcOters. 

It  is  true  in  this  case,  the  deputy  sheriff  is  not  the  plaintiff 
in  the  execution.: — ^but  we  think,  that  makes  no  difference  in 
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principle.    He  had  become  the  owner  of  the  judgment,  and 
had  a  right  to  control  the  execution,  as  fully  as  if  it  had  been' 
in  his  own  name. 
Affirm  the  judgment. 
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Mates  vs.  Erwin. 

A  HcenM  to  sell  goods  is  a  personal  privilege,  parcbased  hy  the  applicant  fran  ttie 
state,  by  the  pajment  of  a  tax.  The  applkaat  is  required  to  state  ilje  entire  smouot 
of  goods  which  be  sells,  and  the  tax  is  graduated  aecordmgly.  The  f^ct  that  a 
portion  of  the  goods  which  he  desires  to  sell  has  been  purchased  from  another,  who 
paid  a  tax  therefor,  cannot  be  allowed  under  the  statute  to  reduce  the  tax.  to  that 
extent. 

This  case  was  tried  by  jadge  Dillahnnty,  in  ^e  circuit  court 
of  Maury  county^  and  a  peremptory  mandcanus  ordered,  from 
which  the  state  appealed. 

AUomey  general,  for  the  state. 

M.  8.  Prierson  and  A.  O.  P.  Nic/wlsany  for  the  defendant  in 
error. 

MoKiNNiv,  J.  delivered^  the  opinion  of  the  court. 

I 

This  is  a  petition  filed  in  the  circuit  court  of  Maury  county, 
praying  that  a  mandamus  may  issue  to  the  defendant  to  compel 
him,  as  clerk  of  the  county  court  of  said  county,  to  issue  license 
to  the  petitioner  as  a  retail  merchant,  which  he  had  refused 
to  do.  The  facts  of  the  case  are  as  follows : — ^For  some  time 
prior  to  the  first  of  January,  1847,  the  petitioner  and  one  John 
Williams  were  partners  in  the  mercantile  business  in  the  town 
of  Columbia.  At  the  date  aforesaid,  they  dissolved  partner- 
ship and  divided  their  stock  of  goods ;  and  on  division  the 
share  retained  by  the  petitioner  amounted  to  between  ten  and 
eleven  thousand  dollars.  With  these  goods,  and  an  additional 
purchase  subsequently  made  by  him  in  the  eastern  cities,  in 
his  own  name,  amounting  to  between  seven  and  ten  thousand 
doUars,  the  petitioner  desired  to  continue  business  in  said 
town  of  Columbia,  in  his  own  name  and  for  his  own  individual 
benefit.  With  this  view  he  applied  to  the  defendant,  as  clerk 
of  the  county  court,  for  license  as  a  retail  merchant,  pursuant 
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to  the  act  of  1885,  ch.  13,  and  tendered  to  the  defendant  $97 y 
being  the  tax  due,  according  to  the  fifth  aection  pf  said  act, 
upon  the  amount  of  his  last  purohaae,  but  insisted  that  he  was 
not  bound  to  pay  any  tax  upon  the  amount  of  his  old  stock  of 
goods,  the  tax  upon  the  same  having  been  previously  paid  by 
the  partnership  during  its  continuance ;  and  that  a  second  tax 
upon  the  same  identical  goodB  could  not  be  demanded.  The 
defendant  claimed  the  payment  of  $134  60,  being  the  amooat 
of  tax  due  by  said  act  upon  the  aggregate  stodi  of  old  and 
new  g<K)ds,  and  refused  to  issue  license  unless  this  sum  were 
paid;  the  license  demanded,  being  for  the  sale  of  the  old  as 
well  as  the  new  goods.  His  hon<Nr,  the  circuit  judge,  was  of 
opinion  that  the  petitioner  was  entitled  to  Ucense  upon  pay- 
ment of  the  sum  tendered  by  him,  and  awarded  a  peremptory 
mandamus:  and  the  attorney  general,  on  behalf  of  the  state, 
prosecuted  an  appeal  to  this  court. 

The  only  question  is,  whether  or  not  the  petitioner  waa  lia- 
ble to  pay  any  tax  on  such  portion  of  his  stock  as  consbted  of 
the  old  goods  received  by  him  from  the  firm  of  R.  R.  Mayes  6l 
Co.,  and  upon  which  the  tax  had  been  previously  paid  by  said 
firm,  as  part  of  their  aggregate  stock. 

We  are  of  opinion  that  he  was  liable  and  bound  to  pay  the 
amount  of  tax  due  by  law  upon  his  entire  stock  of  goods,  as 
required  by  the  defendant. 

By  the  fifth  section  of  the  act  above  referred  to,  each  retail 
merchant  in  this  state,  is  required  annually  to  obtain  a  license 
from  the  clerk  of  the  county  court  of  the  county  wherein  he 
may  wish  to  sell  or  to  vend  goods,  wares  or  merchandize  other 
Hum  die  growth  or  manufacture  of  this  state,  for  which  he 
^all  either  pay  a  gross  sum  by  way  of  tax  regardless  of  the' 
amoilnt  of  capital  by  him  employed;  or,  at  his  election 
a  graduated  tax  proportioned  to  the  capital  employed,  as  pre- 
scribed  in  said  section.  By  the  7th  section,  each  retail  mer- 
chant shall,  before  commencing  business,  render  on  oath  to 
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the  clerk  of  the  connty  court,  in  the  manner  required  by  the 
5th  section,  a  correct  statement  of  the  amomit  of  goods,  wares 
and  merchandize  with  which  he  is  about  to  commence  busi- 
ness, at  the  invoice  cost  when  purchased.  And  shall  farther- 
more  enter  into  bond  with  approved  security  before  said  clerk, 
in  the  sum  of  ^500,  payable  to  the  governor,  &c.,  with  condi- 
tion, that  such  applicant  for  license  will,  twelve  months  after 
the  date  of  such  bond,  render  on  oath  to  said  clerk,  a  just  and 
true  statement  of  the  amount  of  goods,  wares  and  merchan- 
dize  he  may  have  received  and  opened  for  sale  since  the  last 
license ;  and  shall  pay  to  the  clerk  the  amount  of  tax  that  may 
arise  and  be  due  thereon,  according  to  the  rule  prescribed  by 
this  act.  This  section  further  requires,  that  at  the  expiration 
of  eveiy  twelve  months  after  obtaining  the  first  license,  a  like 
statement  shall  be  made  on  oath;  and  the  clerk  is  required  to 
issue  license. 

The  9th  section  provides,  that  the  license  shall  be  void  af- 
ter the  expiration  of  one  year ;  and  authorizes  a  new  license 
to  be  issued,^  upon  payment  of  the  tax  due  on  the  amount  of 
goods  received  since  the  date  of  the  expired  license;  and  that 
such  new  license  shall  be  good  authority  for  one  year,  for  the 
selling  of  all  goods,  wares  and  merchandize  then  on  hand,  as 

1 

well  those  embraced  in  the  previous  license,  as  those  which 
were  received  since  its  date. 

The  8th  section,  which  has  been  repealed,  authorized  any 
person,  having  obtained  license,  on  removing  to  another  coun- 
ty, to  enjoy  the  same  benefit  uifder  such  license  in  the  county 
to  which  he  removed,  as  though  there  had  been  no  change  of 
residence.  It  likewise  authorized  any  person  who  might  sell 
or  dispose  of  his  stock  of  goods,  to  transfer  the  license  to  the 
purchaser,  who  might  sell  under  such  license,  as  if  issued  to 
himself. 

The  repeal  of  this  section  leaves  the  general  and  unquali- 
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fied  provisions  of  the  law  above  reoited  in  full  force  and  ope- 
ration, without  any  exception  whatever. 

The  permissioQ,  or  license,  to  retail  goods,  wares  and  mer- 
chandiace  in  this  state,  is  one  of  the  privileges  made  subject  to 
taxation  under  our  constitution  and  laws;  and  each  and  every 
person,  without  exception,  desiring  to  exercise  such  privilege, 
is  required,  before  commencing  business,  to  pay  the  tax  requir- 
ed by  the  fifth  section  of  the  act.  The  tax  is  upon  the  privi- 
lege itself,  rather  than  upon  the  goods ;  although  the  amount 
of  such  tax  is  graduated,  at  the  election  of  the  applicant  for 
license,  according  to  the  value  of  the  stock  or  capiti^l  in  trade, 
in  the  mode  prescribed  in  the  fifth  section.  The  seventh  sec- 
tion, in  express  terms,  requires  that  each  and  every  retail 
merch^t  in  this  state,  before  commencing  business,  shall  ren- 
der on  oath,  to  the  clerk,  a  correct  statement  of  the  amount  of 
goods,  wares  and  merchandize  with  which  he  is  about  to  com- 
mence business.  This  statement  must  embrace  his  entire 
stock  of  goods  intended  to  be  sold ;  because  the  amount  of  the 
tax  to  be  paid  for  license,  or  permission  to  sell,  depends  upon 
and  is  ascertained  by  the  amount  or  value  of  such  entire  stock. 
This  is  a  personal  privilege  to  the  individual  to  whom  the  li- 
cense is  granted — ^it  cannot  in  any  manner  be  transferred  to 
another,  nor  can  any  person,  as  the  law  now  stands,  under 
any  possible  circumstances,  be  peDnitted  to  exercise  it,  with- 
out first  obtaining  license  in  the  mode  prescribed  in  the  fifth 
section.  The  petitioner  in  this  case,  cannot  resist  the  payment 
of  the  tax  required  by  law,  because  a  former  owner  of  the 
same  goods,  or  part  thereof,  had  previously  paid  a  tax  for  li- 
cense or  permission  to  vend  them. 

This  in  no  way  affects  his  liability  to  pay  the  tax  required 
for  the  personal  privilege  which  he  seeks  to  exercise.  If  the 
same  stock  of  goods  were  sold  to  a  dozen  different  persons 
w^ithin  the  period  of  twelve  months,  each  successive  purchaser 
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before  oammenciDg  busineis,  would  be  required  for  himself  to 
obtain  license  and  pay  the  tax  prescribed  by'  law>  regardless 
of  the  license  obtained,  or  tax  paid  by  the  {M^evious  owner  or 
owners  of  the  goods.  This  may  seem  a  great  hardship ;  it  is 
not  the  province  of  the  court,  however,  to  provide  the  reme- 
dy ;  when  the  law  has  made  no  exceptions,  none  can  be  cre- 
ated by  the  court. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the 
petition  of  the  relator  be  dismissed. 


Brown  vs.  Parks. 

1.  A  doclanition  on  an  intitrument  of  writing,  wbicb  binds  the  n»»kcr  to  pay  $440  io 
ginned  cotton,  and  is  not  under  seal,  must  aver  a  consideration. 

2.  A  declaration  sets  forth  that  plaintiff*  and  defendant  had  accounted  together,  and 
upon  the  adjustment  of  their  accounts,  it  was  settled,  that  in  consideration  thereof 
the  defendant  was  indebted  to  the  plaintiff  the  sum  of  $440,  contain^  a  suflicteat 
averment  of  a  consideration  after  verdict. 

Assumpsit  in  the  circuit  court  of  Giles  county,  by  Brown 
against  Parks.  The  declaration  averred  the  execution  of  an 
instrument  of  writing,  binding  the  defendant  to  pay  $440  in 
good  ginned  cotton,  at  the  gin  of  the  defendant  at  eight  cents 
per  pound;  and  that  this  instrument  was  executed  on  consid- 
eration, that  plaintiff  and  defendant  had  accounted  to  and 
with  each  other>  and  that  it  was  settled  that  defendant  was 
indebted  to  the  plaintiff  the  sum  mentioned.  Verdict  and 
judgment  for  plaintiff.  No  motion  for  new  trial  or  in  arrest. 
Appeal  by  defendant. 

A,  WrigtUy  for  the  plaintiff  in  error.  «. 

In  this  c€ise  the  defendant  Ira  E.* Brown  contends^ that  the 
judgment  of  the  court  below  is  erroneous  and  must  be  re- 
versed and  arrested')  because,  the  plaintiff's  declaration  is  fa- 
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tally  (Mectivc  in  setting  forth  no  consideration  for  the  promises 
on  die  part  of  the  defendant  therein,  alleged.  The  instru- 
ments sued  on  and  referred  to  in  the  various  counts  are  not 
promissory  notes,  or  bills  of  exchange,  but  simple  contracts 
evidenced  by  writing  for  the  payment  and  delivery  of  prop^ 
ty.  And  it  is  well  settled  that  in  all  suits  founded  upon  sim- 
ple contracts,  except  bills  of  exchange  and  promissory  notes, 
a  consideration  must  be  alleged  and  proved.  Roadf  et  als.  rs. 
Wheder,  2  Yer.  Rep.  50;  5  Yer.  Rep.  485;  5  Hump.  Rep. 56; 
Jerome  vs.  Whitney^  7  Johns.  Rep.  321.  The  case  in  7  Johns. 
Rep.,  contrary  to  the  decision  of  our  own  supreme  court  in 
Read  et  ux,  vs.  Wheeler^  2  Yer.  Rep.  50,  held,  that  though  the 
instrument  sued  on,  was  not  a  bill  of  exchange,  or  promissory 
note,  yet  the  words  "value  received''  used  in  the  contraet, 
were  prima  facie  evidence  of  a  consideration  and  that  the  de- 
claration need  not  aver,  or  proof  show  any  other.  But  here 
Mr.  Parks  cannot  claim  the  benefit  of  these  words  for  they 
are  not  in  the  contract;  nor  is  there  any  thing  that  will  an- 
swer their  place.  The  case  in  7  Johns.  Rep.,  as  well  as  2 
Yer.  Rep.,  is  a  conclusive  authority  for  Mr.  Brovm.  The  au* 
thority  of  the  case  of  Reed  vs.  Wheeler  upon  the  necessity  of 
avering  and  proving  a  consideration  as  to  all  simple  contracts 
not  embraced  under  the  class  of  mercantile  paper,  is  not 
shaken  by  the  case  of  Cummings  vs.  Freeman,  2  Hump*  Rep. 
143.  The  instrument  sued  on  in  2  Yer.  Rep.,  though  treated 
as  a  simple  contract  without  the  features  of  a  note,  and  there- 
fore the  averment  of  a  consideration  necessary,  is  regarded 
and  held  in  2  Hump,  Rep.  to  have  been  a  promissory  note; 
but  the  law  of  the  case  must  stand  when  applied  to  property 
contracts  not  under  seal. 

N.  S.  Braum,  for  the  defendant  in  error. 

The  declaration  in  this  c€tse  if  not  good,  is  cured  by  the 
verdict.     It  docs  not  aver  especially,  a  demand  of  the  cotton 
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promised  to  be  delivered,  but  this  was  essentially  matter  of 
proof,  the  jmy  having  found  that,  of  course  the  defect  can- 
not now  be  reached.  See  Stephens'  Plead,  pages  166  and  167 ; 
1st  M.  &  S.  234;  Ist  Saund.  228,  a. 

#2d.  But  no  averment  of  demand  or  notice  need  be  made  in 
the  declaration,  as  this  court  have  decided.  See  2d  Tenn.  168. 
It  belongs  to  the  dependant  to  set  up  and  aver  in  his  plea 
such  want  of  demand  and  notice,  see  id. 

The  readiness  of  the  defendant  to  comply,  lay  peculiarly 
within  his  own  knowledge,  and  the  onus  of  notice  devolved 
on  him. 

3d.  The  defendant  chose  to  rely  on  his  trial  below  upon  his 
plea  and  offered  no  motion  in  arrest  of  judgment.  Can  he 
now  avail  himself  of  matter  in  arrest? 

4th.  But  it  may  be  said,  the  declaration  avers  no  consider- 
ation for  the  alledged  promise  by  defendant.  Is  this  neces- 
sary, where  the  instrument  itself  sued  on,  and  which  is  made 
profert  of,  imports  on  its  face  a  consideration?  And  if  the 
declaration  is  defective,  in  this  particular,  is  it  not  such  a  de- 
feet  as  is  cured  after  verdict?  See  Anderson  vs.  Ready  2d 
Tenn.  Rep.  205. 

A  consideration  is  always  presumed  where  the  promise  is 
in  writing  and  the  burden  is  on  the  defendant.  See  Roper  vs. 
Stone y  Cook's  Rep.  397 — see  also  authorities  above  in  Stephens 
on  Plead,  M.  &  S.  and  1st  Saunders  Reports. 

Green  J.  delivered  the  opinion  of  the  court. 

ParKs  sued  Brown  upon  an  instrument  of  writing,  in  which 
the  defendant  acknowledged  himself  to  be  due  to  the  plaintiff*, 
on  settlement  $440  03  in  good  ginned  cotton.  A  verdict  and 
judgment  were  rendered  for  the  plaintiff*,  and  the  defendant 
appealed  in  error  to  this  court. 

It  id  now  insisted  that  as  the  writing  sued  on,  id  not  a  prom- 
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iBsory  note,  and  not  being  under  seal,  the  declaration  should 
have  averred  a  consideration  for  the  promises  alleged ;  and  in 
support  of  this  position  the  cases  of  Read  vs.  Whedery  2  Yer. 
Rep.  50,  5  Yer.  R.  435,  5tiump.  R.  56,  Jerome  vs.  WhUnejf^ 
7Jh.  R.321,  are  cited. 

These  authorities  clearly  establish  the  position  for  which 
they  are  cited;  and  the  case  of  Shdian  vs.  Brvjce, 9  Yer.  R.  94, 
is  also  a  direct  authority  in  support  of  the  same  proposition.^ 
The  question  therefore  is,  does  this  declaration  allege  a  con- 
sideration? We  think,  that  although  the  consideration  is  im* 
perfectly  and  defectively  set  out,  yet  it  is  substantially  al- 
ledged. 

The  first  count  in  the  declaration  states,  ''that  on  the  5th 
day  of  November  1846,  at,  to  wit,  the  state  and  county  afore- 
said,  the  said  defendant  made  his  certain  promise  in  writing, 
bearing  date  the  day  and  year  last  aforesaid,  due  at  the  time  of 
making  thereof,  which  promise  in  writing  is  now  here  to  the 
court  shown  by  which  the  s^d  defendant  then  and  there  ac- 
knowledged to  be  due  to  the  said  plaintiff  on  settlement  four 
hundred  and  forty  dollars,  93  cents  in  good  ginned  cotton,  to 
be  delivered  at  the  gin  of  the  said  defendant  in  the  said  coun- 
ty of  Giles,  and  State  of  Tennessee,  at  eight  cents  per  pound, 
and  then  and  there  delivered  the  said  promise  in  writing  to 
him,  the  said  plaintiff,  by  means,"  &c. 

Now,  in  this  declaration,  it  is  alleged,  substantially,  that 
the  plaintiff  and  defendant  had  accounted  together,  and  upon 
the  adjustment  of  their  accounts,  it  was  settled  that  the  defend- 
ant, in  consideration  thereof,  was  due  the  plaintiff  the  sum  of 
$440  93,  in  ginned  cotton,  at  8  cents  per  pound. 

This  we  think  is  such  a  statement  of  a  consideration  as  if  not 
good  on  demurrer,  is  cured  by  verdict,  and  cannot  be  taken  ad- 
vantage of  in  arrest.  Anderson  vs.  Read  2  Tenn.  R.  205,  1 
Saunders.     Affirm  the  judgment. 
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1.  To  constiiuto  a  tenancy  by  tho  curtcsyi  there  are  four  requisites,  to  wit,  mar^ 
riage,  seizin  of  the  wifo*  issue,  and  death  of  the  wife. 

2.  A  seizin  in  law,  or  constructive  seizin  of  wild  lands,  not  adversely  held,  will  en* 
able  the  owner  to  maintain  trespass,  and  is  such  a  seisin  in  a  wife,  whether  claiming 
as  heir,  by  devise,  or  by  deed,  as  will  make  the  husband  tenant  by  the  curtesy. 

3.  By  marriago  tlie  husbaxid  gains  an  estate  of  freehold  in  the  ioboritaoce  of  the  wife. 
If  there  bo  a  disseizin  during  coverture,  it  is  a  disseizin  of  the  entire  joint  estate, 
and  tliey  must  jointly  bring  suit  to  recover  possession.  In  such  case  the  statute  of 
limitations  will  be  run  against  both  husband  and  wife  from  tlie  time  of  the  advene 
entry.  Where  the  wile  dies  during  coverture  the  statute  bars  tho  right  of  the  bue- 
bend  la  the  tame  time  it  would  have  barred  the  right  of  the  deceased  wife ;  and 
as  no  cumulative  disability  stops  the  running  of  the  statute,  tho  right,  of  the  issue 
of  the  marriage  would  also  be  barred  by  Tirtue  of  and  according  to  the  proviaioae 
of  the  statute. 

Henry  L.  Guion  filed  this  bill  in  the  chancery  court  at  J^iir- 
freesborough,  against  Samuel  Anderson.  The  bill  alledged  the 
commission  of  waste  on  a  tract  of  land,  lying  in  the  county  of 
Rutherford,  in  the  possession  of  defendant,  to  which  the  com- 
plainant, Guion,  claimed  a  right  in  remainder.  The  defend* 
ant  admitted  the  commission  of  waste,  but  denied  the  alledged 
right  of  complainant  to  any  interest  whatever  in  the  land 
and  claimed  a  right  in  fee  simple  to  it. 

The  facts  are  as  follows : — The  land  was  granted  to  Heniy 
Winbome  in  1785.  Winborne  died  in  1795,  without  ever  having 
taken  possession  of  the  land.  He  died  intestate,  leaving  an 
only  child,  Elizabeth.  Elizabeth  intermarried  with  John  Guion 
in  1806,  then  about  sixteen  years  of  age,  and  gave  birth  to 
complainant  in  February,  1810,  and  died  on  the  10th  February, 
1815.  Her  husband  still  lives.  Neither  said  Elizabeth  or  her 
husband,  or  the  said  Henry  ever  took  possession  of  the  land. 
In  1609,  one  Hardy  Murfree  took  possession  of  part  of  said 
land,  claiming  to  have  purchased  from  Henry  Winbome,  the 
grantee,  and  held  it  till  his  death,  and  on  his  death  the  real 
estate  of  Murfree  was  divided  between  his  heirs,  and  the  land 
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granted  to  Winborne  was  allotted  to  Louisa  Morfiree,  who  af- 
terwards became  the  wife  of  H.  Burton.  In  the  lifetime  of 
Elizabeth  Guion,  Burton  took  possession  of  land,  and  held  it 
adversely  till  September  1829.  At  that  time  the  land  was 
conveyed  by  Burton  and  wife  to  the  defendant,  Anderson. 
ABderson  held  the  land  adversely  till  the  time  of  filing  this  bill. 
The  foDowing  decree  was  entered  in  the  chancery  court: — 

PINAL  DECREE. 

*'Be  it  remembered,  that  this  cause  came  on  for  hearing  at 
Ae  adjourned  term  of  this  court,  in  May,  1847,  before  the  Hon. 
B.  Li.  Ridley,  chancellor,  &c.,  upon  bill,  answer  and  replica- 
tion, exhibits  and  proof,  and  in  presence  of  counsel  on  both 
sides,  and  after  being  fully  argued,  the  court  saw  fit  to  bold 
the  same  under  advisement  until  the  present  term.  And  now, 
on  tins  0th  day  of  July,  1848,  his  Honor,  the  Chancellor,  pro- 
ceeded to  pronounce  his  opinion  and  decree.  And  it  appear* 
ing  to  the  court  that  the  land  in  the  pleadings  described,  was 
on  the  7th  of  March,  1785,  granted  by  the  State  of  North  Ca^ 
rolinato  Henry  Winborne,  who  afterwards  died  intestate,  leav- 
ing Elizabeth,  afterwards  the  wife  of  John  Guion,  an  infant 
and  only  child  and  heir,  to  whom  his  estate  in  fee  simple  in 
said  land  descended,  he  never  having  sold  or  conveyed  it  to 
any  one: — ^That  in  1808,  Elizabeth,  being  then  a  minor,  inter- 
married with  John  Guion,  and  that  H.  L.  Guion,  the  complain- 
ant, is  the  only  issue  of  their  marriage,  having  been  bom  on 
the  SI  St  of  February,  J  810;  that  Elizabeth  Guion  died  on  the 
10th  of  January,  1615,  leaving  her  husband  surviving  her,  and 
who  still  survives.  It  fiirther  appeared  that  neither  Henry 
Winborne,  the  grantee,  nor  any  one  else  under  him,  ever  had 
actual  possession  of  said  land ;  but  that  the  same  was  wild  and 
uncultivated,  until  about  the  year  1810,  when  Hardy  Murfree 
entered  npon  and  made  a  small  improvement  on  tlft  northern 
boundary  of  the  tract,  that  the  said  Hardy  Murfree  claimed 
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said  lands  as  his  own ;  having  no  deed  or  otiier  instrament 
purporting  to  be  an  assurance  of  title  to  him  for  it,  and  con- 
tinued his  said  possession  and  claim  up  to  the  period  of  his 
death ;  and  after  his  death  his  heirs  continued  the  possession 
and  claim  until  his  lands  were  partitioned  among  his  heirs,  in 
1813,  when  the  land  in  controversy  was  allotted  by  deed  of 
partition  to  Lavinia  Murfree,  afterwards  the  wife  of  F.  N.  W. 
Burton;  that  on  the  1st  of  January,  1815,  F.  N.  W.  Burton 
entered  upon  and  took  possession  of  said  land,  claiming  it  un- 
der said  deed  of  partition,  which  possession  he  continued  until 
January,  1830,  when  the  defendant,  Samuel  Anderson,  came 
into  possession  under  purchase  from  said  Burton,  who  con- 
veyed to  him  by  deed,  bearing  date  the  17th  day  of  September, 
1829,  and  the  said  Samuel  Anderson  has  held  possession  and 
claimed  said  land  as  his  own  ever  since.     And  the  court  is  of 
opinion,  the  said  lands  descended  to  and  vested  in  Elizabeth 
Guion,  the  daughter  of  the  grantee,  at  his  death,  and  that 
she  was  thereof  seized  in  law;  that'  on  her  death  the  same  de- 
scended to  and  vested  in  the  complainant,  her  only  child  and 
heir,  subject  to  a  life  estate  in  her  husband,  John  Guion,  as 
tenant  by  the  curtesy.     And  the  court  is  further  of  opinion, 
that  the  possession  of  Murfree  and  his  heirs,  from  1810  to  1813, 
when  the  deed  of  partition  was  executed,  being  a  naked  pos* 
session,  without  claim  or  title,  was  a  mere  possessory  right 
and  did  not  aid  in  conferring  any  title  on  them,  that  the  poe- 
session  of  F.  N.  W.  Burton  and  the  deed  of  partition,  from  the 
1st  January,  1815,  or  the  subsequent  possession  of  Samuel 
Anderson  under  Burton's  deed,  confers  no  title  as  against  the 

complainant,  who  was  not  and  cannot  be  entitled  to  a  ri^t  of 

• 

entry  until  the  estate  by  the  curtesy  fails,  by  the  death  of  the 
husband;  that  such  possession  could  only  operate  to  divest  the 
title  of  th»  tenant  by  the  curtesy,  and  vest  it  in  the  possessor, 
while  the  estate  and  right  of  the  complainant,  the  remainder 
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man,  remaias  unimpaired;  and  that  he  will  therefore  be  enti-  . 
tied  to  enter  upon  said  lands,  where  the  life  estate  fails  by  the 
death  of  the  husband.  The  court  is  therefore  of  opinion,  the 
complainant  has  a  right  to  the  interposition  of  this  court,  to 
preserve  his  estate  in  remainder  and  prevent  waste.  And  it 
being  admitted  by  defendant,  that  he  has  cut  timber,  cleared 
and  reduced  a  great  portion  of  said  land  to  cultivation,  which 
will,  owing  to  its  locality,  materially  affect  the  value  of  said 
land,  and  make  the  enjoyment  of  his  estate  less  valuable  to 
complainant.  The  court  doth  therefwe  order,  adjudge  and  de- 
cree, that  the  defendant  be  enjoined  and  restrained  from  clear- 
ing any  more  of  said  land,  and  from  cutting  any  more  of  the 
timber  growing  thereon,  except  such^as  may  be  necessary  for 
the  necessary  repairs  of  the  farm  and  for  firewood. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  defend- 
ant pay  all  the  costs  of  this  cause  for  which  execution  may 
iseue." 

From  this  decree  Anderson  appealed. 

Charles  Ready ^  for  the  complainant. 

Elizabeth,  the  daughter  of  Henry  Winbome,  afterwards  Mrs. 
Guion,  was  seized  and  possessed,  by  intendment  of  law,  of  the 
land,  from  the  time  it  descended  to  her  from  her  father,  the 
grantee  until  she  was  disseized  by  Hardy  Murfree  and  those 
claiming  under  him,  taking  possession.  John  Guion,  the  hus- 
band of  Elizabeth,  was  also  seized  and  possessed  of  the  land, 
with  his  wife,  by  construction  of  law,  from  the  time  of  his 
marriage,  until  the  disseizin  by  Hardy  Murfree,  and  those 
claiming  under  him.  Jackscn  ex  dem.  of  Beckman  vs.  Sdlickj 
8  Johns.  262.  Green  vs.  Liter  et  als,  3  Cond.  Rep.  S.  C.  U.  S. 
98.    McCorry  vs.  King^s  heirs,  3  Humph.  267. 

If  John  Guion  and  wife  had  a  seizin  in  law  of  the  land,  as 
certainly  they  had,  then  under  the  facts  of  this  case,  John 
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Guion  waB  tenant  by  the  curtesy;  and  though  the  inheritance 
was  cast  on  the  complainant,  (who  is  Mrs.  Guion's  son)  at  her 
death,  he  had  no  right  of  entry,  or  right  to  sue  for  the  land,  as 
long  as  the  tenancy  by  the  curtesy  lasted.  The  tenant  by  the 
curtesy  is  yet  living;  and  therefore  the  complainant's  right  of 
entry,  or  right  to  sue  for  the  possession,  has  not  yet  accrued  or 
fallen ;  and  hjB  is  not  barred  by  the  statute  of  limitations.  This 
position  is  inevitably  correct,  if  John  Guion,  the  husband,  is 
entitled  as  tenant  by  the  curtesy. 

The  important  question  then  arises,  is  John  Guion  tenant  by 
the  cmrtesy?  Littleton  thus  defines  tenancy  by  the  curtesy. 
^'Tenant  by  the  courtesie  of  England  is,  where  a  man  takeih 
a  wife  seized  in  fee  simple  or  in  fee  taile  general,  or  seized 
as  heir  in  taile  especioB^  and  hath  issue  by  the  same  wife 
wife  male  or  female  borne  aUve,  albeit  the  issue  after  dieth  or 
liveth,  yet  if  the  wife  dies,  the  husband  shall  hold  die  land 
during  his  life  by  the  law  of  England."  Coke's  Institutes,  1st 
vol.  20a,  sec.  35.  Mr.  Cruise  in  his  digest  of  the  law  of  real 
property,  adopts  this  definition.  Ist  Cruise  146,  sec.  3.  In 
sec.  4,  same  page,  he  says :  ^'Littleton's  description  of  this  ea- 
tate  points  out  four  circumstances  as  absolutely  required  to 
the  existence  of  this  estate;  namely,  1st,  marriage;  2d,  sebin 
of  the  -wife ;  3d,  issue ;  4th,  death  of  the  wife.  See  also  (kke 
Litt.  dOa. 

Chief  Justice  Kent  in  his  commentaries,  4th  vol.  page  27 
says:  ^'Tenancy  by  the  curtesy  is  cm  estate  for  life,  created 
by  the  act  of  th^  law.  When  a  man  marries  a  woman,  seised, 
at  any  time  during  the  coverture,  of  an  estate  of  inheritalice, 
in  severalty,  in  coparcenary,  or  in  conunon,  and  hath  issue  by 
her  bom  alive,  and  which  might  by  possibility  inherit  the  same 
estate  as  heir  to  the  wife,  and  the  wife  dies  in  the  lifetime  of 
the  husband,  he  holds  the  land  during  his  life,  by  the  curtesy 
of  England ;  and  it  is  immaterial  whether  the  issue  be  living 
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at  the  tune  af  the  Beisin,  or  at  the  death  of  the  wife,  or  wheth- 
er it  was  bom  before  or  after  the  aeism." 

At  page  29,  same  vol.  K^it  says:  ''Four  things  are  requisite 
to  an  estate  by  the  curtesy,  viz :  marriage,  actual  seisin  of  the 
-wife,  issue,  and  death  of  the  wife.  The  law  vests  the  estate 
in  the  husband  on  the  death  of  the  wife,  vrithout  entry.  His 
estate  is  initiate  on  issue  had,  and  consummate  on  the  death 
of  the  wife."  This  is  the  common  law  doctrine ;  and  b  modi- 
fied in  this  country,  so  that  actual  seisin  or  seisin  in  deed  of 
the  wile  is  not  required  here  as  in  England.  At  the  bottom  of 
the  page  last  referred  to,  Kent  says :  ''Bat  the  drcunistanoes 
of  this  country  have  justly  required  some  qualification  of  the 
strict  letter  of  the  rule;  and  if  the  wife  be  owner  otwaste^ 
uncultivated  lands,  not  held  adversely,  she  is  deemed  seised 
in  fiust,  so  as  to  entitle  her  husband  to  his  right  of  murtesy." 
See  the  authorities  referred  to  in  the  note  upon  this  prin- 
ciple. 

In  this  case,  the  four  things  occurred,  which  are  requisite  to 
constitute  a  tenancy  by  the  curtesy,  to  wit:  marriage,  seisin 
in  law  of  the  wife,  issue,  and  death  of  the  wife.  It  would 
seem  therefore,  to  fellow,  as  a  corollary,  that  the  husband  is 
entitled  to  hold  as  tenant  by  the  curtesy.  Indeed  this  conclu- 
sion cannot  be  resisted,  unless  the  manner  in  which  the  wife 
acquired  her  estate  presents  an  obstacle.  In  England,  there 
is  a  distinction  made  between  cases  where  the  wife  acquilres 
her  right  in  the  land  by  feoffment  and  livery  of  seisin,  and  by 
descent  or  devise.  In  the  latter  cases,  it  is  necessary  that  the 
wife  should  make  an  entry  upon  the  lands,  to  entitle  her  hus- 
band, as  tenant  by  the  curtesy.  This  is  but  in  accordance 
with  the  doctrine  there  held,  that  the|-e  must  be  an  actual  sei- 
sin or  seizin  in  deed  by  the  wife,  which  cannot  take  place,  ' 
though  the  estate  is  cast  by  descent,  or  devise,  on  her,  until 
there  is  an  entry  by  her  on  the  land.  Where  the  wife  is  en- 
23— Vol.  viii. 
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feottedf  the  very  act  of  enfeoffment  constitntes  an  entiy,  or  a 
seisin  in  fact,  according  to  the  ancient  mode  of  feoffment. 
Coke  tells  us  ^'Ephron  enfeoffed  Abraham,  saying,  I  give  lliee 
the  field  of  Machpelah  over  against  Manure,  and  the  cave 
therein  I  give  thee,  and*  all  die  trees  in  the  field  and  the  bor- 
ders round  about;  all  which  were  made  sure  unto  Abraham 
for  a  possession,  in  the  presence  of  many  witnesses."  This  is 
the  most  ancient  feoffment  of  which  there  is  probably  any  re- 
cord. It  was  made  by  going  upon  the  land  in  the  presence  of 
witnesses,  when  Uvery  of  seisin  was  made,  by  which  the  feoff- 
ment was  completed.  This  is  in  accordance  with  die  defini- 
tion of  feoffment  given  by  Bouvier,  as  formerly  used  in  En- 
gland, though  now  obsolete,  even  there. 

Chief  Justice  Kent,  4th  vol.  page  30,  after  defining  the  kind 
of  seisin  in  the  wife,  necessary  to  entitle  the  husband  as  ten- 
ant by  .the  curtesy,  says :  **To  entitle  the  husband  to  curtesy, 
the  vrife  must  have  had  such  a  seisin  as  vrill  enable  her  issue 
to  inherit;  and  therefore,  if  she  claims  by  descent  or  devise, 
and  dies  before  entry,  the  inheritance  will  go,  not  to  her  heir, 
but  to  the  heir  of  the  person  last  seised,  and  the  husband  vdll 
not  have  his  curtesy."  Here  Mr.  Kent  had  an  eye  to  the  an- 
cient English  doctrine ;  and  has  stated  a  principle  which  seems 
inconsistent  with  the  principle  contained  in  the  preceding  part 
of  the  same  paragraph;  or  it  may  be,  he  was  governed  by  the 
assertion  of  the  principle,  in  the  case  of  Jackton  vs.  Johnsony 
5  Cow.  74,  referred  to  in  tlie  note.  But  however  the  law,  on 
this  point  may  be  in  England  and  New  York,  it  is  certainly  in 
Tennessee,  not  as  stated  by  Kent  in  the  last  extract.  The 
common  law  doctrine  is  doubtless,  as  Kent  has  stated  it. 
But  in  Tennessee  it  has  been  changed  by  legislative  enact- 
ment.   See  Stat.  1764,  ch.  22,  sec.  2,  in  Car.  &  Nicholson,  247. 

If  the  vrife  must  be  seized  of  an  estate  of  inheritance,  to  en- 
title the  husband  to  hold  as  tenant  by  the  curtesy,  which  may 
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be  conceded,  and  which  seems  to  be  the  common  law  test,  and 
the  test  in  the  quotation  from  Kent,  oar  statute  of  1784,  refer- 
red to,  gives  the  estate  cast  on  Mrs.  Guion  by  the  death  of  her 
ancestor,  Winbome,  that  quality.  And  this  very  question  is 
res  adjvdkata  by  this  court,  in  the  ^ase  of  Gvion  vs.  Burton^ 
Meigs,  5d5,  which  was  an  action  of  ejectment  for  the  very  land 
involved  in  this  suit.  That  case  turned  upon  this  question ; 
and  the  court  say,  in  reference  to  the  effect  of  the  statute  of 
1784,  eh.  22,  sec.  2,  "By  the  statute,  the  inheritance  is  trans- 
mitted, whether  the  person  dying  intestate  had  been  seized  in 
deed  of  the  land  or  not.  If  the  intestate  had  any  right,  title 
or  interest  in  tiie  estate,  it  is  transmitted  to  the  heirs  of  such 
person.  These  words  necessarily  include  the  interest  Mrs. 
Guion  had  in  the  land  in  controversy,  and  which  was  trans- 
mitted, at  her  death,  to  her  son,  the  present  plaintiff." 

Then  Mrs.  Guion  had  an  estate  of  inheritance;  she  was 
married ;  was  seized  in  law ;  had  issue ;  cmd  died,  her  husband 
surviving  her.  It  follows  that  he  is  entitled  as  tenant  by  the 
curtesy. 

But  in  this  case,  adverse  possession  commenced  before  the 
death  of  Mrs.  Guion.  Does  that  change  the  husband's  right 
to  possession  by  the  curtesy?  Or  rather,  did  it  prevent  the 
husband,  who  was  tenant  by  the  curtesy  initiate,  by  his  mar- 
riage, seisin  of  the  wife,  and  birth  of  a  child,  before  the  dissei- 
zin, and  adverse  possession  commenced,  from  becoming  ten- 
ant by  the  curtesy  consummate,  on  the  death  of  his  wife? 

Coke,  1st  vol.  30  a,  after  stating  that  four  things  belong  to 
an  estate  of  tenancy  by  the  curtesy,  viz:  marriage,  seizin  of 
the  wife,  issue,  and  the  death  of  the  wife,  says:  ''But  it  is 
not  requisite  that  these  should  concur  together  all  at  one  time. 
And,  therefore,  if  a  man  taketh  a  woman  seized  of  lands  in  fee, 
and  is  disseized,  and  then  have  issue,  and  the  wife  die,  he  shall 
enter  and  hold  by  the  curtesy.  So  if  he  hath  issue  which 
dieth  before  the  descent,  as  is  aforesaid." 
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*'And  albeit  the  estate  be  not  eonaummate  untii  the  death 
of  the  wife,  yet  the  estate  hath  such  a  beginning  after  iflsue 
had  in  the  life  of  the  -wife  as  is  respected  in  law  for  divers 
purposes." 

''First,  after  issue  had,  he  shall  do  homage  alone,  and  is  be- 
oome  tenant  to  the  lord,  and  the  avowry  shall  be  made  only 
opon  the  husband  in  the  life  of  the  wife,"  &c. 

''Secondly — ^If  after  issue,  the  husband  maketh  a  feofficneat 
in  I  fee,  and  the  wife  dieth,  the  feoffee  shall  hold  it  during  the 
life  of  the  husband,  and  the  wife  shall  not  during  his  life  re- 
cover it  in  sur ,  cut  in  vita ;  for  it  could  not  be  a  forfeiture, 
for  that  the  estate,  at  the  time  of  the-  feofBnent,  was  aa 
estate  of  tenancy  by  the  curtesy^  initiate  and  not  consum- 
mate.  And  it  is  adjudged  in  20  £.  8,  that  the  tenant  by 
the  curtesy  cannot  claim  by  a  devise,  and  waive  the  estate 
of  his  tenancy  by  the  curtesy,  because,  saith  the  book,  the 
freehold  commenced  in  him  before  the  devise  for  term  of  hia 
life." 

In  Cruise's  Digest,  Ist  vol.  147,  sec.  7,  it  is  said;  "the  time 
when  the  "seizin  commences,  whether  before  or  after  issne  had, 
is  immaterial;  for  if  a  man  marries  a  woman  seized  in  fee,  is 
disseized,  and  then  has  issue,  and  the  vidfe  dies,  he  shctU  enter 
and  hold  by  the  curtesy.  So  if  he  has.issue  which  dies  before 
the  d^esoent  of  the  lands  on  the  wife." 

These  authorities  show,  when  the  husband  is  disseized, 
(which  is  the  the  wrongful  putting  one,  who  is  seized,  out  of 
his  possession,  and  depriving  him  of  his  freehold,)  during  the 
Kfe  of  his  wife,  he  shall  enter  after  her  death,  and  hold  by  Ike 
curtesy.  Now  entry,  in  regard  to  estates  and  rights,  as  de- 
fined by  Bouvier,  "is  taking  possession  of  lands  by  the  legal 
owner."  7^en,  if  the  husband  has  a  right  to  enter,  in  the  case 
stated,  and  hold  by  the  curtesy,  it  is  because  he  is  the  legal 
owner  of  the  land  for  the  time  being.  •  If  he  is  the  legal  owner, 
and  has  a  right  of  entry,  he  has  also  a  right  of  action,  to  sue 
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for  Mid  reeover  the  possession.  We  cannot  conceive  of  a  man 
being  the  legal  owner  of  land,  without  his  having  a  right  of 
action,  whenever  that  ownership  is  interfered  with,  by  the  nn- 
lawfbl  acts  af  another.  Indeed  the  terms  ''right  of  entry''  and 
''right  of  action,"  are  synonymous.  The  late  supreme  court,  in 
the  case  of  McCany  vs.  King^s  heirs^  treat  them  as  sudi.  They 
say;  "the  person  barred  by  the  statute,  is  one  whose  right  to 
enter  or  bring  suit,  has  come  or  accrued,  and  who  after  that 
event,  omits  and  neglects,  for  the  space  or  term  of  seven  years, 
to  bring  such  suit.  The  person  protected  by  the  statute,  is 
one  who  has  been  in  actual  possesion  for  the  whole  term  of 
seven  years,  claiming  adversely  against  one  who  has,  during 
that  whole  tferm,  had  the  right  to  enter  or  bring  suit."  ' 

In  Jackson  vs.  Johnson^  5th  Cowen  74,  the  very  question  un- 
der discussion  was  presented.  Adverse  possession  was  taken 
in  the  life  of  the  wife ;  the  wife  then  had  issue ;  (in  Chdon  vs. 
Anderson^  the  issue  was  before  adverse  possession  commenc- 
ed ;)  then  the  wife  died,  the  husband  surviving  her.  The  court 
decided,  that  the  husband  was  entitled,  as  tenant  by  the  curte- 
sy, to  the  lands  so  adversely  held.  Sutherland,  judge,  says  at 
page  95;  "It  is  clear,  that  the  birth  of  a  child  at  any  time  dur- 
ing coverture,  whether  before  or  after  the  commencement  of 
the  defendant's  possession,  would  constitul!^  Cooper  (the  hus- 
band) tenant  by  the  curtesy  of  all  the  lands  of  his  wife,  of 
which,  during  coverture,  she  was  so  seized  as  to  support  such 
an  estate." 

The  foregoing  authorities  abundantly  prove,  that  although 
the  adverse  possession  commenced  in  the  life  of  the  wife,  the 
husband,  John  Guion,  was  entitled  to  hold  as  tenant  by  the 
curtesy,  from  the  death  of  the  wife ;  and  that  he  had  a  right 
of  entry,  or  action  at  law,  to  recover  the  possession  from  the 
disseizor.  Indeed,  it  cannot,  it  is  believed,  be  even  doubted, 
had  John  Guion  brought  suit  for  the  land,  after  the  death  of 
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his  wife,  within  the  time  limited  by  the  statate,  he  would  have 
recovered  and  held  as  tenant  by  the  curtesy. 

Having  shown  that  John  Guion,  the  husband,  was  entitled 
to  hold  as  tenant  by  the  curtesy,  the  question  arises,  is  tiie 
complainant,  who'  is  the  heir,  barred  by  the  statute  of  limita- 
tions, from  recovering  the  remainder,  the  husband  being  yet 
alive,  and  the  term  of  the  particular  estate  therefore  not  ended? 

On  this  question,  an  answer  in  tie  negative  would  seem 
necessarily  to  result  from  the  establishment  of  the  position, 
that  the  husband  is  entitled  as  tenant  by  the  curtesy.  Bat 
authorities  are  numerous  and  direct  on  the  subject.  Clark  vs. 
Vangkanf  8  Con.  Rep.  191.  Heath  and  wife  vs.  White^  5  Con. 
228.  Jackson  vs.  Schoonmaker^  4th  John.  390.  In  the  last  cited 
case  Kent,  Ch.  J.,  says,  "Neither  a  descent  cast,  nor  the  stat- 
ute of  limitations  will  affect  a  right,  if  a  particular  estate  ex- 
isted at  the  time  of  the  disseizin,  or  when  the  adverse  posses- 
sion began,  because  a  right  of  entry  in  the  remainder-man 
cannot  exist,  during  the  existence  of  the  particular  estate ; 
and  the  laches  of  a  tenant  for  life,  will  not  affect  the  party  en- 
titled. •  An  entry  to  avoid  the  statute^  must  be  an  entry  for 
the  purpose  of  taking  possession,  and  such  an  entry  cannot  be 
made  during  the  existence  of  the  life  estate."'  See  also  Jack- 
son vs.  Sdlickj  8th  Johns.  262. 

The  case  of  Jackson  vs.  Johnson,  5th  Cowen,  74,  as  already 
intimated  in  discussing  another  point,  is  remarkable  for  the  re- 
semblance it  bears,  in  several  of  its  features,  to  the  case  under 
consideration.  In  that  case,  a  question  as  to  the  operation  of 
the  statute  of  limitations  arose,  a  tenancy  by  .the  curtesy  in- 
tervening, as  in  this  case.  After  quoting  and  commenting  on 
the  opinion  of  Ch.  J.  Kent,  which  I  have  extracted  from  the 
case  of  Jackson  vs.  Schoonmaker,  Ch.  J.  Savage  says;  "I  appre- 
hend the  doctrine  is  equally  true,  that  the  right  of  a  rever- 
sioner or  remainder-man  is  not  affected  by  the  statute,  if  the 
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particular  estate  existed  when  the  right  acerued.  And  the 
same  reason  may  be  given  for  the  one  as  the  other;  beeaxise 
like  fight  of  entry  never  existed  in  him,  in  reversion  or  re^ 
mainder,  daring  the  continuance  of  the  particalar  estate. 
When  did  the  statute  become  operative?  Not  till  the  death 
of  Mrs.  Cooper,  (the  wife,)  as  that  event  terminated  the  cover- 
ture. But  the  same  event  which  subjected  her  heirs  to  the 
operation  of  the  statute,  consummated  the  particular  estate, 
which  precluded  them  from  any  right  of  entry;  et  impolenth 
excusat  legem.^^ 

"Before  the  statute  can,  by  any  reasonable  construction,  be 
made  to  operate,  there  must  be  laches  on  the  part  of  those  as- 
serting a  right  of  entry ;  and  the  policy  of  the  statute  gives  to 
every  claimant  at  least  ten  years,  within  which  laches  shall 
not  be  imputed.'* 

It  may  be  asked  here,  when  did  Henry  L.  Guion's  right  ac- 
crue? The  answer  is,  not  till  the  death  of  his  mother.  Thc^, 
in  the  laneniage  of  the  judge  above  quoted,  it  may  be  replied, 
"the  right  of  (Henry  L.  Guion)  the  remainderman  is  not  af- 
fected by  the  statute,  if  the  particular  estate  Existed  (which 
I  have  shown)  when  the  right  accrued."  Is  the  reason  of  this 
asked?  It  is  given  in  the  language  of  Ch.  J.  Savage  above, 
'^because  the  right  of  entry  never  existed  in  him,  during  the 
continuance  of  the  particular  estate." 

Again,  it  may  be  asked,  when  did  the  statute  become  ope- 
rative ?  The  answer  is  furnished  in  the  language  of  Savage, 
Ch.  J.  ,  Not  till  the  death  of  Mrs.  Guion,  as  that  ev>ent  termi- 
nated the  coverture.  But  the  same  event  which  subjected  her 
heir  (the  complainant)  to  the  operation  of  the  statute,  consum- 
mated the  particular  estate,  which  precluded  him  (the  com- 
plainant) from  any  right  of  entry;  et  impoientia  excusat  legem. 

Savage,  Ch.  J.,  inlus  opinion  continues  as  follows:  "At 
what  period  of  time,  I  would  ask,  was  it  in  the  power  of  the 
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hdn  of  Mrft.  Cooper,  to  have  aaserted  tk^  ri^^tfl,  before  1817, 
witen  Thomas  Cooper  (the  husband)  died?  Th^  in&ncy,  I 
admit,  is  no  excuse  for  them,  as  successive  disabilities  are  not 
allowed.  The  statute  was  not  operative  till  the  death  of  Mrs. 
Cooper.  It  is  true,  indeed,  that  more  than  twenty  years  have 
elapsed  since  the  adverse  possession  commenced;  and  more 
than  ten  years  since  the  last  disability  was  removed,  which 
existed  when  disseizin  took  place;  but  I  would  ask,  when 
were  the  claimants  guilty  of  laches?  They  were  not  bound 
to  make  an  entry,  or  claim,  till  the  death  of  Mrs.  Cooper. 
And  from  that  period,  till  the  death  of  the  tenant  for  life,  the 
law  would  not  permit  them  to  enter.  Shall  laches,  then,  be 
imputed  to  them?  Certainly  not.  Whether  Colden  Cooper 
(the  heir)  was  born  before  or  after  the  disseizin,  seems  to  me 
not  to  change  the  rights  of  the  parties.  The  lessors  of  the 
plaintiff  have  brought  their  action  within  ten  years  after  the 
operation  of  the  statute  upon  their  claim ;  and  are  not  barred 
by  it." 

As  in  the  above  quotation,  it  may  be  asked,  «vhen  was 
Henry  L.  Guion  guilty  of  laches  ?  The  language  above  gives 
the  answer.  He  was  not  bound  to  make  an  entry,  or  claim, 
till  the  death  of  his  mother.  And  from  that  period  till  the 
death  of  the  tenant  for  life  (which  has  not  yet  occurred)  the 
law  will  not  permit  him  to  enter.  "Shall  laches,  then,  be  im- 
puted to  him?    Certainly  not." 

I  have  extracted  copiously  from  the  case  in  Co  wen,  because 
it  seems  to  me,  the  principles  settled  in  that  case  are  conclu- 
sive of  this,  if  they  are  to  be  regarded  in  Tennessee.  And 
they  have  been  fully  recognized  by  our  late  supreme  court ; 
and  much  that  I  have  extracted,  has  been  quoted  with  entire 
approbation  in  McGorry  vs.  King*s  heirs,  3  Humph.  267. 

The  case  of  Mc Cor 7y  vs.  King*s  heirs,  above  mentioned,  is 
as  much  in  point  on  the  question  of  the  statute  of  limitations, 
indeed,  it  may  be  said  to  cover  every  point  in  thip  case. 
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l0t.  In  regard  to  the  kind  of  seizin  the  wife  most  have,  to 
entitle  the  husband  to  hold  as  tenant  by  the  eurtesy. 

2d.  As  to  the  time  at  which  the  husband's  right,  as  tenant 
by  curtesy,  commences .    And, 

3d.  As  to  the  operation  of  the  statute  of  limitations.  It 
was  a  well  considered  case ;  and  commands  our  respect  and 
admiration  for  the  ability  with  which  it  was  discussed  both  by 
the  circuit  judge,  and  the  revising  court,  even  if  it  were  not, 
as  it  is,  a  binding  authority. 

The  facts  of  the  case,  as  far  as  it  is  necessary  to  refer  to 
them,  for  present  purposes,  were  as  follows : — Jane  Gillespie, 
afterwards  the  wife  of  William  Eang,  was  seized  of  the  lands 
in  controversy,  by  devise  from  her  father.  In  1803,  after  her 
marriage  with  King,  he  conveyed  the  lands  to  Hayworth  by 
deed  in  fee.  The  wife  did  not,  in  any  manner,  join  therein. 
In  1804  Hayworth  conveyed  the  lands  to  John  Copeland.  In 
1809,  one  David  Copeland  conveyed  a  part;  and  in  the  same 
year  one  Samuel  McNair  conveyed  a  part  of  the  same  lands 
to  McCorry,  the  plaintiff  in  error.  McCorry  had  been  in  pos- 
sesssion  ever  siiice  the  date  of  his  deeds,  claiming  the  lands 
as  his  absolutely.  Mrs.  King  died  in  January,  1828,  and  Wil- 
liam Eang,  her  husband,  died  in  October,  1835.  The  defend- 
ants in  error  were  the  children  of  Jane  and  William  King; 
and  commenced  their  action  of  ejectment  for  the  lands,  on  the 
4th  of  February,  1837,  claiming  by  descent  from  their  mother, 
Jane  King.  It  will  be  observed  that  McCorry,  who  claimed 
to  have  been  holding  adversely  all  the  time,  took  possession 
nineteen  years  before  the  death  of  Mrs.  King;  that  nine  years 
intervened  from  her  death  until  suit  brought  by  her  heirs ;  and 
that  the  suit  was  brought  within  three  years  from  the  death 
of  the  husband,  William  King.  It  was  insisted  by  McCorry, 
that  in  as  much  as  the  defendants  in  error,  but  plaintiffs  in 
ejectment,  did  not  commence  their  suit  within  tliree  years,  nor 
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within  seveti  years  from  the  death  of  their  mother,  they  were 
barred  by  the  statute  of  limitations.  The  eourt  held  that  the 
hnsband  was  entitled  as  tenant  by  the  curtesy ;  that  the  stat- 
ute of  limitations  did  not  commence  running  against  them, 
until  the  termination  of  the  particular  estate;  cmd  the  imit 
having  been  commenced  within  three  years  after  the  death  of 
the  tenant  by  the  curtesy,  their  right  was  not  barred. 

But  this  case  is  peculiarly  appropriate,  and  furnishes  a  con- 
clusive answer  to  an  argument  in  behalf  of  jthe  defendant,  An- 
derson. It  will  be  insisted  for  him,  that  in  as  much  as  the 
statute  of  limitation  of  1819,  ch.  28,  sec.  2,  provides,  that ''no 
person  or  persons,  or  their  heirs,  shall  have,  sue  or  maintain 
any  action  or  suit,  either  in  law  or  equity,  for  any  lands,  &c., 
but  within  seven  years  next  after  his,  her  or  their  right  to  com- 
mence, have  or  maintain  such  suit  shall  have  come,  fallen  or 
accrued,  and  that  all  suits,  either  in  law  or  equity,  for  the  re- 
covery of  any  lands,  &c.,  shall  be  had  and  sued  within  seven 
years  next  after  the  titie  or  cause  of  action,  or  suits  acorued  or 
fallen,  and  at  no  time  after  the  said  seven  years  diall  have 
passed,"  the  complainant  is  thereby  barred,  because  it  is  said 
his  right  to  commence  his  suit  had  come,  fallen  or  accrued,  at 
the  death  of  his  mother  in  1615 ;  and  not  having  sued  within 
seven  years  next  after  his  titie,  or  cause  of  action,  had  aooued 
or  ftdlen ;  and  not  being  veithin  the  saving  of  the  statute,  his 
right  is  barred.  This  aj^^ument  involves  the  question,  as  to 
when  complainant's  right  to  commence  his  suit  had  come,  * 
fallen  or  accrued.  I  have  ahready  showed  that  the  husband 
was  entitied  to  possession  as  tenant  by  the  curtesy;  that  the 
heir  has  no  right  of,  entry  or  of  action,  until  the  termination 
of  the  estate  by  the  curtesy,  which  is  not  yet  ended.  It  there- 
fore follows,  that  his  right  to  commence,  have  or  maintain  his 
suit  to  recover  possession  has  not  yet  come,  fallen  or  accrued ; 
and,  therefore,  although  he  is  not  within  the  saving  of  the  stat- 
ute, it  can  make  no  difference. 
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If  there  were  any  doabt  as  to  the  construction  of  this  stat- 
ute, from  its  own  reading,  the  case  of  McCorry  vs.  King  would 
remove  every  vestige  of  it.  The  learned  judge  in  his  opinion 
says,  in  reference  to  the  argument  on  the  statute  of  limitations 
in  that  case;  ^'the  argument  in  its  principle,  would  extend  to 
and  embrace  all  particular  estates  of  what  kind  or  descrip- 
tion soever,  and  whether  created  by  deed,  by  will,  or  by  ope- 
ralkm  of  law,  and  bar  the  remainderman  or  rev^sionem,  if 
f<Nr  seven  years  they  failed  to  bring  suit,  if  under  none  of  the 
disabilities  stated  in  the  statute.'* 

*'It  is  true  those  particular  estates  are  not  included  in  any 
exception  of  die  statute.  It  would  have  produced  confiision 
and  absurdity  to  have  attempted  this,  becaose  the  benefit  of 
the  exceptions  c<mtained  in  the  statute  is  conferred  upon  those 
to  whom  a  right  has  come  to  sue  the  tenant  in  possession,  and 
who,  therefore,  would  be  barred  by  the  general  provisions  of 
the  statute,  but  that  they  are  protected  by  some  of  the  enume- 
rated disabilities.  But  no  right  or  title,  or  cause  of  action  has 
come,  accrued,  or  fallen  to  enable  a  reversioner  or  remainder^ 
man,  before  the  termination  of  the  particular  estate,  to  sue 
the  tenant  in  possession ;  and,  therefore,  the  reversioner  or  re- 
mainderman, under  such  circumstances,  whether  within  an 
exception  of  the  statute  or  not,  is  wholly  unaffected  by  the 
statute.  The  person  barred  by  the  statute,  is  one  whose  right 
to  enter  or  bring  suit  has  come  or  accrued,  and  who  after  that 
event  omits  or  neglects,  for  the  space  or  term  of  seven  years,  to 
bring  such  suit.  The  person  protected  by  the  statute,  is  one 
who  has  been  in  actual  possession  for  the  whole  term  of  seven 
years,  claiming  adversely  against  one  who  has,  during  that 
whole  term  had  the  right  to  enter  or  bring  suit.  Those  claim* 
ing  under  the  disabilities  enumerated  in  the  statute,  have  the 
right  and  power  to  bring  suit,. but  are  excused  therefrom  on 
account  of  such  disabilities.  But  a  remainder-man  or  rever- 
sioner has  no  right  or  power  to  bring  an  action ;  he  is  not  ex- 
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oused  therefrom,  for  he  cannot  do  it  at  all.  His  omiasioA  of 
it  IB  no  neglect,  his  postpostment  of  it  is  no  laches.  His 
right  to  an  action  has  not  yet  accrued.  He  cannot,  during 
the  term  of  the  tenant  for  life,  lose  his  estate,  or  be  barred  of 
hb  right  by  the  fault  or  wrong,  neglect  or  laches  of  the  owner 
of  the  particular  estate.  There  is  nothing  in  the  statute  which 
implies  this,  but  much  which  implies  the  contrary.  The  per* 
eons  banredby  the  first  section  of  the  statute  of  1819,  are  those 
who  riiall  neglect,  for  the  term  of  seven  years,  to  avail  than- 
selves  of  the  title,  by  suit  in  law  or  equity ;  and  the  same 
principle  of  laches  and  neglect  to  sue  within  seven  years  after 
the  accrual  of  a  title  or  right  of  action,  as  operating  a  bar,  is 
found  in  the  second  section."  This  opinion  would  seem  to 
cover  the  whole  ground  in  regard  to  the  statute  of  limitations. 
But  it  inay  be  farther  argued  for  Anderson,  that  the  statute 
of  limitations  commenced  running  in  favor  of  the  tenant  in 
possession,  in  the  lifetime  of  Mrs.  Guion;  and  when  that  stat- 
ute commenced  running,  nothing  could  stop  it.  The  latter 
proposition,  as  {m  abstract  principle,  is  not  controverted.  Its 
application,  in  this  case  is  controverted.  The  opinion  last 
quoted,  is  a  conclusive  argument  on  the  point.  If  it  needs  any 
support,  it  is  found  in  the  case  of  Jackson  vs.  Johnsariy  in  5th 
Cowen,  above  referred  to.  But  it  may  be  said  that  case,  as 
fiir  as  the  statute  of  limitations  is  concerned,  turned  upon  the 
construction  of  the  New  York  statute,  which  may  be  different 
from  the  Tennessee  statute.  I  answer,  it  is  well  known  the 
two  statutes  employ  almost  precisely  the  same  terms ;  and 
substantially  the  same.  It  is  known  that  the  courts  of  Ten- 
nessee, have  always  looked  to  the  New  York  decisions,  upon 
the  construction  of  the  statute  of  that  state,  as  the  highest 
authority,  and  given  them  a  controling  influence,  in  constru- 
ing our  own  statute.  And  in  deciding  the  case  of  McCorry 
vs.  Kxng^s  heirSy  our  court,  immediately  after  the  luminous  ex- 
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position  of  their  views  above  i^ven,  proceed  to  say,  "that  this 
reading  of  our  statute  is  correct  on  the  point  before  us,  is 
shown  by  several  cases  on  the  New  York  statute;"  and  then 
refer  to  the  cases  by  name.  Amongst  others,  the  case  of  JcuJs-* 
sen  vs.  Johnson,  which  is  highly  commended ;  and  in  reference 
to  which  they  say,  it  "is  identical  in  its  principal  questi<m  with 
the  one  before  the  court."  They  proceed  to  say;  '4t  is  a  case 
of  tenancy  by  the  curtesy  outstanding  in  the  husband  alter  the 
death  of  the  wife,  and  preventing  the  heirs  of  the  wife  from 
bringing  suit,  and  the  decision  and  result  of  the  case  are  strongs 
ly  in  point  in  the  present  case." 

The  first  proposition  in  the  argument  last  referred  to,  re- 
mains yet  to  be  disposed  of,  to  wit :  that  the  statute  of  limita- 
tions commenced  running  in  favor  of  the  tenant  in  possession, 
in  the  life  time  of  Mrs.  Guion.  The  case  of  Guion  vs.  Bradley 
Academy,  4th  Yerger,  will  be  relied  on,  in  support  of  the  prop- 
osition. Catron  Gh.  J.  in  delivering  the  opinion,  at  page  252, 
in  commenting  on  the  statute  of  1797,  ch.  43,  sec.  4,  says : 
"Does  the  fourth  section  exempt  infants  and  femes  covert  from 
the  operation  of  the  act?  Clearly  not.  The  act  runs  against 
them,  because  they  have  only  three  years  allowed  them  to  sue 
after  full  age  or  discoverture.  The  act  does  its  office  prima 
Jade,  in  seven  years,  but  the  privilege  to  sue  during  infancy 
and  coverture,  and  three  ye£U's  thereafter,  is  reserved  to  such 
persons.  This  they  may  do,  or  not  do,  at  their  pleasure.  If 
they  take  no  advantage  of  their  right  to  sue,  no  one  else  can. 
Hie  privilege  is  personal,  and  limited  to  the  person,  or  persons 
entitled  to  the  land,  and  to  sue,  when  such  right  of  action  first 
accrued.  Especial  care  was  taken  by  the  act  of  1715,  not  to 
save  the  bar  in  favor  of  the  heir  of  an  infant,  or  feim  covert,, 
dying  with  the  right  of  action."  Now,  it  is  true,  the  judge  does 
say  the  statute  runs  agcdnst  femes  covert;  but  obviously,  in  a 
qualified  sense.    If  the  isolated  expression,  in  regard  to  the 
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running  of  the  statnte  against  a  feme  covert^  were  taken  fay  it- 
self, it  would  prove  that  a  feme  covert  would  be  barred  in  seven 
years.    Yet  it  is  undeniably  true,  if  she  were  covert  when  her 
right  of  action  accrued,  and  so  continued  fifly  years,  she  would 
still  have  three  years  after  her  discoverture,  to  sue.    It  is  man- 
ifest, the  expression  was  loosely  used  by  the  judge.    The  bet- 
ter mode  of  expression,  would  have  been,  that  the  statute  does 
not  run  against  femes  covert;  but  commences  running  at  their 
discoverture,  and  performs  its  office  in  three  years.    A  similar 
provision  is  contained  in  the  New  York  statute,  with  the  dif- 
ference that  twenty  and  ten  years  are  given.    In  JackMon  vs. 
Johnson^  Savage  Ch.  J.  says,  the  statute  did  not  become  opera- 
tive, until  the  death  of  Mrs.  Cooper,  (the  feme  covert)  as  that 
event  terminated  the  coverture.    Then  (at  the  death  of  the 
feme  covert)  the  statute  commenced  running.    Against  whom? ' 
The  heir,  if  he  had  the  right  of  entry ;  if  his  right  of  entry  or 
cause  of  action  had  come,  fallen  or  accrued;  but  not  other- 
wise.   Then  against  whom?    Against  he  who  had  the  right 
of  entry  to  wit:  the  tenant  by  the  curtesy;  or  whoever  else 
might  have  a  particular  estate,  whether  created  by  deed,  de- 
scent, devise,  or  by  operation  of  law.    Having  commenced 
running  at  the  death  of  the  feme  covert ^  against  the  person  hav- 
ing the  right  of  entry,  the  bar  is  formed  in  ten  years.    But 
who  is  barred  in  ten  years?    The  person  having  the  right  of  en- 
tiy  only.    Whatever  estate  he  had  is  lost.    What  becomes  of 
it?    It  is  vested  in  the  tenant  in  possession.    Though  he  had 
no  valid  title  before,  the  statute  has  vested  in  him  a  valid  title, 
which  was  before  in  another.    What  is  the  extent  of  that  title 
so  vested?    It  is  co-extensive  with  the  title  of  him  against 
whom  the  statute  hcLs  operated.    Nothing  more  or  less.    The 
remainder-man's  rights  are  unaffected,  because  there  has  been, 
as  yet,  no  interference  with  his  rights.    He  cannot  say  to  the 
tenant  in  possession,  you  are  in  possession  of  land,  to  which 
I  have  the  right  of  possession.    His  time  has  not  yet  come. 
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His  term  or  estate  is  all  behind.  His  right  of  entry,  or  of  ac- 
tion has  not  yet  come,  fallen,  or  accrued.  He  cannot  be 
chained  with  laches  for  not  suing  when  he  has  no  right  to  sue. 
And -it  would  be  absurd  to  say  to  him,  if  you  don't  sue  in  a 
given  time,  you  shall  lose  your  right,  and  then  say  to  him,  you 
shall  not  sue. 

But  this  is  a  digression.  The  New  York  court  held,  under  a 
statute  similar  to  ours,  that  the  statute  did  not  commence  run- 
ning against  ^feme  covert;  but  that.it  commenced  at  her  dis- 
coverture,  or  death;  and  formed  the  bar  in  ten  years.  I  be- 
lieve judge  Catron  meant  nothing  more  than  the  New  York 
judges;  but  employed  different  terms  in  discussing  the  ques- 
tion.  There  is  also  an  important  fact,  in  connection  with 
judge  Catron's  opinion,  and  also  with  that  of  judge  Green,  in 
«  the  same  ca,se.  They  were  not  discussing  the  operation  of  the 
statute  of  limitations  on  the  rights  ol  a  remainder-man.  They 
were  discussing  the  question  of  cumulative  disabilities ;  and 
they  were  adljudicating  upon  the  rights  of  a  party,  whose  rights 
were  treated  by  himself,  by  the  adverse  party,  and  by  the 
court,  as  having  accrued  at  the  death  of  his  mother.  And  in 
one  sense,  they  did  then  accrue.  The  estate  in  remainder,  then 
vested  in  him.  But  still  his  case  was  treated  as  though  his 
right  of  action  had  accrued  at  the  death  of  his  mother,  when 
in  fact  it  did  not  then,  and  cannot  accrue  till  the  death  of  the 
tenant  hy  curtesy.  Furthermore ;  judge  Catron  was  constru- 
ing the  statute,  in  reference  to  the  exceptions  therein  contain- 
ed, in  favor  of  inihntR,  femes  covert^  &c.,  at  the  time  when  their 
rights  of  action  first  accrued.  The  case  between  the  present 
complainant  and  defendant,  does  not  involve,  or  turn  upon  any 
of  those  exceptions.  The  court  in  McCorry  vs.  Exng^s  heirs j 
decide  that  the  rights  of  a  remainder-man,  are  not  included  in, 
or  affected  by  the  statute  of  limitations,  as  long  as  the  partic- 
ular estate  exists;  until  his  right  of  entry  or  to  sue  accrues. 
And  that  is  the  present  complainant's  case. 
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Whatever  jindge  Catron  may  have  meant  in  Guion  vs.  J%e 
Bradley  Academy ^  when  he  says  the  statute  of  KmitationB  will 
run  against  a  feme  covert^  the  New  York  case,  so  often  referred 
to,  gives  the  only  sensible  construction.  It  has  been  at  a  late 
day,  approved  and  affiimed,  upon  this  identical  point,  by  our 
late  supreme  court.  Nay  more.  The  principle  and  rule  of 
construction  for  which  I  contend,  stands  out  in  bold  relief  in 
the  opinion  referred  to,  of  our  own  court.  Therefore  if  there 
is  any  conflict  between  judge  Catron's  opinion  and  the  New- 
York  court,  and  the  opinion  of  the  late  supreme  court,  the 
latter  two  overrule  the  former,  in  as  much  as  they  contain  the 
latest  exposition  of  the  opinion  of  our  supreme  court  on  the 
subject. 

It  is  said  the  rights  of  the  parties  to  this  suit  have  'already 
been  abjudicated  and  settled  in  Guion  vs.  T)ie  Bradley  Academjf 
and  Guion  vs.  Burton^  which  were  actions  of  ejectment  for 
portions  of  the  same  land.  It  is  only  necessary  to  say  the 
question  on  which  this  case  must  turn,  did  not  arise,  and  was 
not  decided  in  either  of  those  cases.  The  question  was  not 
made  for  reasons  that  must  be  obvious  to  every  one,  from  an 
examination  of  those  cases.  If  the  parties  did  not  present  lixe 
questions  arising  in  this  case,  and  were  then  content  to  sub- 
mit their  cases  to  the  determination  of  the  court,  on  other  is- 
sues, it  would  not  be  expected  of  the  court  to  raise  issues 
which  both  parties  then  wished  to  avoid;  and  which  did 
not  ftdly  arise  on  the  record.     Those  cases  do  not  then  settle 

this  case. 

> 

F.  B.  Fogg^  for  the  defendant. 

Complainant  files  this  bill,  calling  himself  a  reversioner,  en- 
titled to  a  tract  of  land,  in  Jlutherford  county,  after  the  death 
of  his  father,  whom  he  calls  tenant  by  the  curtesy  of  the  same 
tract.  Defendant  denies  the  title  to  the  reversion  and  tenancy 
by  the  curtesy,  and  claims  an  independent,  adverse  title  to  the 
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lemd  of  which  he  and  those  under  whom  he  claims  have  had 
possession  more  than  thirty  years  before  the  filing  of  the  bill. 
The  bill  is  to  stay  waste.  The  title  of  the  complainant  and 
his  father,  if  any,  are  purely  legal,  and  if  he  can  sustain  any 
action  at  all,  it  is  at  law  for  waste. 

The  land  was  in  1789  granted  to  Winborne,  the  grand-father 
of  the  complainant.  Hardy  Murfree  claimed  the  land  by  pur- 
chase from  Winborne  before  it  was  granted,  more  than  sixty 
years  ago.  He  exercised  acts  of  ownership  before  his  deathi^ 
'which  w€Ls  in  1809,  and  actual  pedis  possessio  was  taken  by  one 
of  his  children  under  a  partition  of  his  real  estate  among  his 
heirs  in  December  1814,  which  has  continued  ever  since  un- 
interruptedly. A  possession  of  part  of  the  lands  was  taken 
by  one  of  the  heirs  of  Murfree  in  1809.  No  act  of  ownership 
of  any  kind,  by  paying  taxes  or  otherwise,  was  ever  done  by 
Winborne,' the  grantee,  his  daughter,  the  mother  of  complain- 
ant, or  by  her  husband,  or  by  any  agent.  Winborne  died  some 
time  in  1793  or  4  or  5,  and  left  complainant's  mother  his  only 
child,  who  married  in  1808,  and  died  in  January  1815.  Com- 
plainant's father  never  made  any  conveyance  of  his  pretended 
interest  in  the  lands,  nor  ever  claimed  to  be  tenant  by  the 
curtesy. 

What  is  tenancy  by  the  curtesy,  and  what  reason  is  given  why 
there  should  be  actual  as  well  as  legal  seizin?  '^Inasmuch  as  the 
Baron  may  enter  jure  uxorisy'  &c.  7  Viner,  Title  curtesy  a,  6, 
page  148.  Coke  Littleton,  29  a.  Preston  on  property.  There 
was  no  actual  seizin ;  no  claim  of  title  by  husband  and  wife, 
or  either.     1st  Sumner's  Rep.  263.    3  Devereux's  Reports. 

2.  Husband  and  wife  were  both  disseized  in  lifetime  of 

wife,  during  m||plage,  and  probably  she  had  a  mere  right  at 

the  time  of^tf^naniage.    The  adverse  possession  is  clearly 

proved  in  December  1814.    Suppose  she  was  seized  at  the  time 

of  the  marriage,  what  is  the  effect  of  disseizin  of  husband  and 
24— Vol.  viu. 
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wife?  See  16th  Pickering,  165.  1  Douglass  Reports,  320.  2 
Lutwyche,  sec.  422.  He  was  not  tenant  by  curtesy  at  her 
death,  and^he  was  not  with  him,  or  by  herself  seized  in  fee,  so 
that  the  reversion  descended  to  her  heir;  at  the  most  the  father 
had  a  right  of  action,  and  the  son  a  mere  possibility  of  rever- 
sion. 

3.  The  statute  of  limitations  of  1819  is  a  bar.  The  right  of 
action  first  accrued  to  complainant's  mother  during  her  cover- 
ture, and  the  statute  of  limitations  began  to  run  against  her. 
Guion  vs.  Bradley  Academy,  4th  Yerger.  Guion  vs.  Burton  for 
the  same  land  now  sought  to  be  recovered,  Meigs'  Reports. 
Husband  and  wife  had  a  right  to  joint  action,  she  died;  hus- 
band never  entered,  or  had  a  right  to  enter  by  our  law.  The 
words  of  our  statute,  and  the  exclusion  of  cumulative  disabili- 
ties are  conclusive  to  protect  the  possession  for  seven  years. 

4.  There  is  a  presumption  from  the  long  claim  and  posses* 
pion,  that  grantee  conveyed  to  Hardy  Murfree.  See,  as  to  na- 
ture of  possession,  Angell  on  Limitations,  387,  425  to  429.  11 
Peters,  53.     10  do.  442. 

McKiNNEY,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  brought  to  ei\join  the  defendant  from  committing 
waste  upon  a  tract  of  land,  in  which  the  complainant  alleges 
he  has  a  vested  remainder  or  reversion  in  fee.  From  the 
pleadings  and  proof  in  the  cause,  the  following  facts  appear. 
On  the  7th  day  of  March,  1786,  a  grant  issued  from  tixe  State 
of  North  Carolina  to  Henry  Winbome  for  the  tract  of  land 
in  dispute,  lying  in  Rutherford  county,  Tennessee ;  and  con- 
taining three  hundred  and  eighteen  acres.  Winbome,  the 
grantee,  died  in  North  Carolina  about  the  year  1795,  intestate, 
leaving  Elizabeth  Winborne,  his  only  child  and  heir  at  law, 
surviving.  In  April,  1808,  said  Elizabeth  Winborne  intermar- 
ried with  John  Guion,  at  about  the  age  of  sixteen  years;  and 
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in  Februaiy,  1809,  gave  birth  to  the  complainant,  who  was 
the  only  issue  of  said  marriage.  On  the  10th  day  of  January, 
1815,  said  Elizabeth  Guion  died,  her  husband  surviving,  who 
is  still  alive.  The  grantee  never  took  possession  of  said  tract 
of  land;  nor  was  possession  thereof  ever  taken  by  said  Eliza- 
beth,  either  before  or  after  her  marriage;  neither  did  said 
John  Guion  ever  take  possession  of,  or  exercise  any  acts  of 
ownership  over,  or  set  up  claims  as  tenant  by  the  curtesy,  or 
otherwise,  to  said  land;  it  remained  wholly  uncultivated  and 
vacant  from  the  date  of  the  grant  to  the  year  1809. 

It  appears  that  one  Hardy  Murfiree,  at  an  early  day,  claimed 
to  have  purchased  said  tract  of  land  from  Winbome,  the 
grantee,  previous  to  the  issuance  of  the  grant;  and  the  copy 
of  an  informal  conveyance  is  set  forth  in  the  record  as  the 
evidence  of  such  purchase,    it  further  appears  that  in  the 
year  1809,  said  Murfiree  took  actual  possession  of  a  small  part 
of  said  tract  of  land,  and  held  the  same  until  his  death,  which 
happened  not  long  afterwards.    Aft;er  the  death  of  said  Mur- 
free,  (who  died  intestate,)  and  in  the  year  1813,  his  heirs  at 
law  presented  their  petition  to  the  county  court  of  Williamson 
county,  for  partition  of  his  real  estate,  of  which  they  claimed 
said  tract  of  land  as  forming  part.     In  pursuance  thereof, 
commissioners  were  appointed,  who  made  p€a*tition  accord- 
ingly; and  at  the  January  session,  1814,  their  proceedings 
were  returned  to  said  court,  and  were  recorded  in  the  manner 
prescribed  by  law.     In  the  foregoing  division,  the  tract  of 
land  in  dispute  was  allotted  to  Lavinia  B.  Murfree,  daughter 
of  Hardy  Murfree,  who  intermarried  with  F.  N.  W.  Burton. 
On  the  1st  day  of  January,  1815,  and  in  the  lifetime  of  said 
Elizabeth  Guion,  said  Burton,  in  right  of  his  wife,  and  in  vir- 
tue of  the  aforesaid  partition,  took  possession  of  said  tract  of 
land  and  held  the  same,  adversely,  until  the  17th  day  of  Sep- 

■ 

tember,  1829,  when  he  and  his  wife  joined  in  a  conveyance 
thereof  to  the  defendant,  Anderson,  who  has  continued  the 
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posseseion  ever  since  in  opposition  to  the  claims  of  all  other 
persons. 

Two  actions  of  ejectment  have  been  prosecuted  by  the 
complainant  for  the  recovery  of  said  tract  of  land,  commenced 
in  the  year  1831,  against  the  defendant  and  others,  in  both  of 
which  he  failed,  on  the  ground  that  having  set  up  claim  there- 
to as  heir  of  his  grandfather,  Henry  Winbome,  the  statute  of 
Hmitations,  which  commenced  running  agaiDst  his  motheTr 
Elizabeth  Guion,  in  her  Gfetime,  barred  his  right  of  recovery. 
He  now  brings  this  bill,  in  which  it  is  assumed  that  bis  father,. 
John  Guion,  who  is  still  living,  is  tenant  by  the  curtesy  of  said 
land:  and  as  such,  has  a  life  estate  therein,  and  that,  until  the 
termination  of  the  life  estate,  he  has  no  right  of  action  to  sue 
for  or  recover  the  same ;  and  that  in  this  trial  the  statute  of 
limitations  can  have  no  effect  or  operation  upon  his  rights. 
The  bill  charges  that  the  plaintiff  is  committing  waste  by  the 
destruction  of  timber  and  otherwise,  whereby  his  interest  io 
remainder  will  be  greatly  iigured  and  lessened  in  value.  The 
defendant  in  his  answer  admits  the  waste  as  charged  in  the 
bill,  but  claims  that  he  is  the  absolute  owner  in  fee  of  said 
tract  of  land.  He  denies  that  said  John  Guion  is,  or  ever 
claimed  to  be  tenant  by  the  curtesy,  of  said  land.  He  likewise 
denies  that  the  complainant  has  any  interest  or  estate  therein 
in  reversion,  remainder,  or  otherwise. 

The  relief  sought  by  the  bill  is  resisted  upon  several  grounds; 
1st.  It  is  insisted,  that  John  Guion  had  no  estate  by  the  curte- 
sy in  the  land  in  controversy,  because  his  wife  had  not  at  any 
time,  either  before,  or  during  the  coverture  seizin  in  deed,  or 
actual  possession  thereof.  It  is  argued  that  the  common  law 
upon  this  subject  remains  in  force  in  tlds  state ;  that  here,  as  in 
England,  there  are  four  requisites  to  an  estate  in  curtesy,  viz. 
marriage,  actual  seizin  of  the  wife,  issue  capable  of  inheriting^ 
the  estate,  and  death  of  the  wife ;  and  that  these  several  requi- 
sites are  alike  necessary  and  indispensable ;  diat  Elizabeth 
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Goion,  upon  whom  the  title  was  cast  by  descent,  on  the  death 
of  her  father,  intestate,  had,  until  actual  entry  upon  the  land, 
only  a  seizin  in  law,  which  was  insufficient  eidier  to  transmit 
the  inheritence  to  her  heir,  or  to  constitute  her  huHband  tenant 
by  the  curtesy. 

It  is  true,  that  by  the  common  law,  in  descents  of  land  which 
Are  ca'^t  upon  the  heir  by  the  act  of  law  itself,  the  heir  hcis  not 
plenum  dominium,  or  full  and  complete  ownership  until  he  has 
made  an  actual  entry  upon  the  lands ;  and  if  he  die  before  en- 
try, his  heir  will  not  Hb  entitled  to  take  possession,  but  the 
estate  will  go  to  the  heir  of  the  person  last  seized;  2  Bl.  Com. 
312.  This  distinction  between  seizin  in  law  and  seizin  in 
deed,  it  will  be  observed,  applies  only  to  cases  where  an  entry 
is  necessary  to  complete  the  title ;  therefore,  in  England,  when 
lands  are  conveyed  by  deed,  or  assurance,  to  which  effect  is 
given  by  the  statute  of  uses,  it  is  said  by  Blackstone,  2  Com. 
1238,  the  party  is  at  once  put  into  corporal  possession  of  the 
land,  without  ever  having  seen  it,  by  a  kind  of  parliamentary 
magic.  And  our  statute  of  descents  of  1784,  ch.  22,  has  been 
construed  to  have  the  same  operation  and  effect — it  transmit^ 
any  "rights,  title,  or  interest  of  the  person  dying  intestate  in 
and  to  any  estate,  or  inheritance  of  land,  to  the  heir,  regard- 
less of  whether  the  ancestor  were  seized  thereof  in  law,  or  in 
deed ;  and  vests  the  heir,  without  entry,  with  as  full  and  com- 
plete ownership  of  the  land  thus  descended,  as  in  England? 
after  actual  entry  upon  the  land.''    See  Meigs  R.  565. 

But,  aside  from  the  effect  given  to  this  statute,  it  has  been 
held  in  this  state,  and  in  several  of  the  other  states  of  this 
Union,  that  this  rule  of  the  common  law  must  be  taken  with 
fiuch  construction  and  qualification  as  the  actual  state  and 
condition  of  a  large  portion  of  the  lands  in  this  country  abso- 
lutely requires.  Indeed,  as  said  in  the  case  of  'Jackson  vs. 
Johnson,  5  Cow.  97,  it  has  not  been  adhered  to  in  its  literal 
strictness,  either  in  England  or  in  this  country.     See  3  Atk. 
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469,  1  Cruise's  Dig.  110,  11,  12.  A  rigid  application  of  the 
rule,  according  to  its  letter,  would  in  many  cases  defeat  and 
utterly  extinguish  the  title  of  tenant  by  the  curtesy.  In  the 
case  of  McCony  vs.  King^s  heirs,  it  is  said,  ^^that  a  seizin  in 
law,  or  a  constructive  seizin,  of  wild  or  other  lands,  ad- 
versely possessed,  will  enable  the  owner  to  maintain  trespass, 
is  now  well  settled;  and  is,  therefore  such  a  seizin  in  the  wife, 
whether  claiming  as  heir,  by  devise,  or  by  deed,  as  will  make 
the  husband  tenant  by  the  curtesy."  8  Hum.  267.  See  also 
4  Kent's  Com.  29,  and  cases  there  cited.  The  title,  in  judg- 
ment of  law,  draws  to  it  the  possession;  and  tliis  constructive 
possession  will  continue  until  an  actual  adverse  possession  is 
clearly  established.  This  does  not  dispense  withj  nor  is  it  a 
departure  from  the  substance  or  spirit  of  the  common  law 
rule ;  although  the  feudal  reason  upon  which  the  rule  is  sup- 
posed to  have  been  founded,  has  no  application  to  this  country. 

We  are  of  opinion,  therefore,  that  Elizabeth  Guion  had  such 
a  constructive  seizin  in  deed  of  the  tract  of  land  in  controver- 
sy, during  the  coverture,  as  was  sufficient,  upon  her  death,  to 
constitute  her  husband  a  tenant  by  the  curtesy ;  and  as  would 
have  entitled  him  to  enter  upon  said  land,  at  any  time  before 
the  statute  of  limitations  barred  his  right. 

2.  It  is  argued,  that  the  complainant  can  have  no  relief  in 
this  case ;  because  the  right  to  the  land,  in  remainder  or  rever- 
sion, set  up  in  the  bill,  is  barred  by  the  statute  of  limitations, 
as  is  also  the  right  of  John  Guion,  as  tenant  by  the  curtesy. 

The  facts  material  to  this  point,  are,  that  Burton  claiming 
the  tract  of  land  in  right  of  his  wife,  under  the  decree  of  par^ 
tition,  on  the  1st  of  January,  1815,  took  possession  of  the  land 
in  controversy,  in  the  lifetime  of  Elizabeth  Guion,  and  during 
the  coverture^  there  having  been  a  previous  possession  from 
the  year  1809,  under  an  informal  conveyance  from  the  grantee 
to  Hardy  Murfi*ee,  the  possession  of  Burton  was  of  the  entire 
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tract,  in  exclaciion  of,  and  adverse  to  all  other  persons ;  under 
an  assurance  of  title  vesting  the  absolute  fee  simple  interest 
in  his  wife,  and  buA  exchisive  adverse  possession  has  been 
continued,  without^interruption,  to  the  present  time.  Upon 
thse  facts  the  question  arises,  whether  or  not  the  complainant's 
right  in  reversion,  or  remainder,  is  barred  by  the  statute  of 
limitations?  We  think  it  is.  It  is  certainly  true,  as  argued 
by  the  counsel  of  complainant,  that  if  an  estate  by  the  curte- 
sy existed,  and  vested  in  John  Guion  at  the  time  of  the  dissei- 
zin by  Burton,  the  statute  of  limitations  could  not  in  any 
manner  effect  the  rights  of  the  complainant,  so  long  as  such 
estate  continued  to  exist;  because,  during  the  continuance  of 
the  particular  estate,  the  complainant  could  have  no  right  of 
entry,  or  suit;  and  the  statute  only  bars  such  persons  as  ne- 
glect to  sue  for  the  space  of  seven  years  after  the  right  to  enter, 
or  bring  suit,  has  occurred.  But  did  an  estate  by  the  curtesy 
exist  in  John  Guion  at  the  time  when  the  adverse  possession 
of  the  land  in  controversy  commenced?  Certainly  not.  In  the 
language  of  the  books,  the  estate  is  initate  on  issue  bom;  and 
consununate  on  the  death  of  the  wife.  It  cannot  by  possibili- 
ty exist  during  the  life  of  the  wife ;  and  may  be  defeated  by  ' 
alienation  or  death  of  the  husband  in  her  lifetime.  At  the 
time  of  the  disseizin  in  this  case,  it  was  entirely  contingent  and 
uncertain  whether  the  interest  of  John  Guion  would  continue 
beyond  the  coverture.  He  was  not  then  seized  of  a  particular 
interest  or  estate  separate  from  the  fee  simple  estate  in  his 
vdfe.  By  marriage,  the  husband  gains  an  estate  of  freehold  in 
the  inheritance  of  his  wife,  in  her  right,  which  may  continue 
during  their  joint  lives;  and  may,  by  possibility,  last  during  his 
own  life.  He  is  not,  however,  solely  seized,  but  jointly  with 
his  wife.  The  technical  phraseology  of  the  common  law 
pleaders,  to  express  the  interest  of  the  husband  in  the  estate  of 
his  wife  is,  ''that  husband  and  wife  are  jointly  seized  in  right 
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of  die  vdfe,"  Douglas,  329.  If  there  be  a  disseisin  dar- 
ing coverture,  it  is  a  disseizin  of  the  entire  joint  estate,  and 
they  must  jointly  bring  suit  to  recover  the  possession.  The 
statute  of  limitations,  in  such  case,  will  begin  to  run  against 
both  husband  and  wife,  from  the  time  of  the  adverse  entry ; 
and  if  suit  may  be  not  brought  within  the  period  required  to 
form  the  bar  of  the  statute,  their  joint  right  of  action  to  recov- 
er the  possession  will  be  barred.  This  question  is  not  now 
presented  for  the  first  time;  it  arose  in  a  case  at  Jackson  two 
years  ago,  as  I  learn  from  my  brother  judges.  In  that  case, 
which  is  not  reported,  it  was  held,  upon  much  consideration, 
that  a  joint  action  by  husband  and  wife,  to  recover  the  lands  of 
the  wife,  of  Which  there  had  been  a  joint  disseizin,  was  barred 
by  seven  years  adverse  possession.  It  cannot,  we  think,  be 
held  otherwise ;  because,  the  statute  begins  to  run  from  the 
time  when  adverse  possession  commenced,  against  married 
women,  in  like  manner  as  against  persons  free  from  disability ; 
and  they  would  be  barred  within  the  same  period,  but  for  the 
proviso,  which  declares,  that  they,  or  their  heirs,  shall  or  may 
have  the  right  to  bring  suit  within  three  years  next  afler  their 
coverture  shall  cease,  but  at  no  time  thereafter.  And  when 
the  statute  attaches  and  commences  running,  no  cumulative 
disability,  or  other  event,  can  arrest,  or  suspend  its  operation. 

It  follows  therefore,  in  this  case,  first,  that  the  joint  right  of 
action  against  Guion  and  wife,  (had  the  coverture  continued) 
would  have  been  barred  at  the  expiration  of  seven  years  from 
the  adverse  entry  by  Burton  on  the  Ist  of  January,  1615;  sec- 
ond, that,  (the  wife  having  died  shortly  after  the  disseisin)  the 
right  of  John  Guion,  whatever  it  may  have  been,  was  barred 
within  the  same  period ;  and  not  only  barred,  but  absolutely 
extinguished  under  the  1st  section  of  the  act  of  1819,  ch.  28; 
because  the  adverse  possession  of  Burton,  was  by  virtue  of  an 
'^assurance,  purporting  to  convey  an  estate  in  fee  simple,'* 
which,  after  seven  years  eivjoyment,  has  the  effect  of  vesting 
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an  indefeasible  title  in  fee  simple  in  himself  and  wife ;  thirdi 
that  upon  the  death  of  Elizabeth  Guion,  the  complainant, 
who,  as  her  heir,  succeeded  to  the  inheritance  had  only  three 
years  thereafter,  within  which  to  bring  suit.  And  thaf  al- 
though an  in&nt  at  the  time,  he  was  bound  to  sue  in  order  to 
save  the  bar ;  because,  he  is  not  within  any  exception  of  the 
statute ;  but  is  expressly  excluded  by  the  provision ;  that  no 
cumulative  disability  shall  prevent  the  bar;  but  shall  apply  on- 
ly to  such  disability  as  "existed  when  the  right  to  sue  first  oc* 
cnrred,  and  no  other."  The  word  ''death"  in  tbe  statute  ob* 
viously  means,  that  when  the  right  to  sue  first  accrues  to  a 
person  who,  at  the  time,  is  under  any  of  the  disabilities  men- 
tioned in  the  proviso ;  and  who  dies  during  such  disability,  the 
heir  of  such  person  shall  have  three  years  after  the  death  of 
his  ancestor,  within  which  to  bring  suit;  and  if  he  tails  to  do 
so,  he  is  forever  barred.  The  complainant  in  this  case,  al- 
though an  infant,  might  have  sued  at  any  time  after  the  right 
of  JohnGuion  was  barred;  the  extinguished  interest  which 
had  previously  vested  in  John  Guion,  could  have  interposed 
no  obstacle  to  his  recovery. 

The  principles  announced  by  this  court  in  the  case  of 
McCorry  vs.  King^s  heirSy  3  Hum.  267,  to  which  we  are  referred 
by  the  complainant's  counsel,  will  be  found  to  have  no  appli- 
cation to  the  case  under  consideration.  In  that  case  the  hus- 
band made  a  conveyance  of  the  lands  of  the  wife — she  not 
joining  therein.  And  it  was  held  that  such  conveyance  was 
valid  to  the  extent  of  the  husband's  interest,  and  vested  his 
life  estate  by  the  curtesy  in  his  vendee.  There  the  husband  by 
his  deed  had  estopped  himself  from  sueing,  and  the  wife  could 
not  sue  alone ;  nor  could  her  heirs,  after  her  death,  sue  the 
husband's  vendee,  during  the  continuance  of  the  life  estate ; 
they  were  likewise  estopped  by  the  husband's  conveyance ;  and 
therefore,  it  was  held  very  properly,  that,  as  they  had  no  right 
of  entry,  or  suit,  until   after  the  termination  of  the  particular 
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estate,  the  statute  of  limitatioii  did  not  apply.  And  for  an- 
other reason  of  equal  force,  the  statute  could  not  apply  in  that 
case.  The  possession  of  the  tenant  for  life  was  in  contempla- 
tion df  law,  the  possession  of  the  remainder  man.  The  par- 
ticular estate  and  the  remainder,  constitute  one  and  the  same 
estate  in  law.  The  remainder  man  is  seised  of  his  remainder, 
at  the  same  time  that  tenant  of  the  particular  estate  is  possess- 
ed of  his  estate.  The  possession  of  the  husband's  vendee, 
therefore,  in  the  case  referred  to,  was  consistent  with,  and  sub- 
ordinate to  the  right  of  the  heirs  of  the  wife;  was  held  under 
the  same  title,  and,  in  law,  could  not  be  adverse  thereto. 

In  this  view  of  the  case,  it  is  unnecessary  to  discuss  the 
question,  as  to  the  jurisdiction  of  a  court  of  chancery  to  re- 
strain the  commission  of  waste,  upon  the  case  made  in  the 
bill;  as  we  are  of  opinion  the  complainant  has  no  title  to  the 
tract  of  land  in  controversy. 

The  decree  of  the  chancellor,  will,  therefore,  be  reversed, 
and  the  bill  dismissed  with  costs. 


Read  et  als.  vs.  Fite. 

1.  If  a  purchaser  pays  hU  money  at  a  truste»*8  tale,  in  purchase  of  property,  and  dijt 
covers  a  defect  of  title  at  any  time  before  a  conveyance  is  made,  he   may  recover 
it  back,  and  his  remedy  is  by  petition  in  the  cau<io  in  which  a  sale  is  ordered. 

2.  Wheie  property  was  conveyed  in  trast  for  the  benefit  of  the  present  as  well  as  futuro 
heirs  of  an  individual,  the  word  '^heirs'*  means  children,  as  a  party  can  have  no 
heirs  till  he  be  dead. 

3.  Real  estate  conveyed  in  trust,  to  the  present  and  future  heirs  of  an  individual,  can- 
not be  divided  between  hit  chil  iren  till  the  death  of  such  person,  as  such  person 
may  have  other  children. 

This  is  a  petition  in  the  chancery  court,  held  at  Nashville, 
by  Fite»  in  the  case  of  Read's  heirs  ex  parte.   The  petition  wad 
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dismisBed  by  the  presiding  chancellor,  Cahal,  and  Fife  Up- 
pealed. 

Waskinglan,  for  complainants. 

/.  M,  Lea,  for  defendant,  Pite. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  application  by  the  complainants,  to  put  an  end  to 
a  trust,  and  sell  a  lot  in  Nashville,  which  has  been  conveyed  in 
trust  to  McLemore,  and  in  relation  to  v(/:hich  they  say,  they  are 
the  only  beneficiaries. 

The  complainants  (except  McLemore,  the  trustee,)  are  the 
only  children  of  Thomas  J.  Read  and  IVances  L.  his  wife ; 
and  they  allege  that  they  are  all  of  age;  and  they  ask  the 
court  to  decree  the  sale  of  the  lot  in  question,  and  divide  the 
proceeds  among  them. 

''This  deed  is  executed  by  Joseph  and  Robert  Woods,  to  John 
C.  McLemore  for  lot  No.  81,  in  the  city  of  Nashville;  in  trust 
for  the  use  and  benefit  of  the  joint  heirs  of  Thomas  J.  Read 
and  his  wife  Frances  L.  Read,  as  well  the  present,  as  any  fu* 
ture  heirs  of  Thomas  J.  and  Frances  L.  Read,  it  being  the  ex- 
press intent  and  meaning  of  this  indenture,  that  the  said  John 
C.  McLemore  is  to  hold  said  property,  as  trustee,  for  the  use 
and  benefit  of  said  heirs,  and  for  no  other  use  and  purpose 
whatever." 

The  deed  is  dated  the  17th  May,  1826.  Thomas  J.  and 
Frances  L.  Read,  the  parents  of  the  complainants  are  still  in 
fuD  life. 

The  chancellor  was  of  opinion,  that  the  word'^heirs,"  where 
it  occurs  in  this  deed,  means  "children;"  that  the  complainants 
(except  the  trustee)  are  the  only  beneficiaries  under  the  deed, 
and  that  it  would  be  for  their  interest  that  said  lot,  No.  81,  be 
Bold ;  and  he  accordingly  ordered  a  sale  thereof. 
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At  the  master's  sale,  the  defendant,  Flte,  became  the  por- 
chaser  of  the  lot,  but  on  the  coming  in  of  the  master's  report, 
the  defendant  filed  his  petition  suggesting  doubts  as  to  the  tide, 
apd  praying  to  be  relieved  from  said  purchase. 

The  chancellor  dismissed  the  petition  of  Fite,  and  confirm- 
ed 'the  sale  from  which  decree  Fite  appealed  to  this  court. 

1 .  The  coiAplainants  insist,  that  Fite  by  his  purchase  at  the 
master's  sale,  did  not  become  a  party  to  this  cause  in  such  way 
as  to  authorize  the  court  to  entertain  his  petition. 

We  think  otherwise.  This  court  held  in  the  case  of  Dead- 
erick  vs.  Smithj  6  Humph.  Rep.  138,  (p.  147,)  that  "if  a  pur< 
chaser  pays  his  money  on  a  master's  sale,  and  discovers  a  de- 
fect in  the  title  at  any  time  before  a  conveyance  executed, 
he  may  recover  it  back."  In  the  same  case  it  is  held,  that  the 
purchaser's  remedy  is  by  petition  in  the  cause  in  which  the 
sale  is  ordered.  If  he  file  a  bill,  and  make  the  parties  to  the 
original  cause  defendants,  he  may  have  his  decree,  but  he 
shall  pay  the  costs. 

2.  As  to  the  construction  of  this  deed.  We  agree  with  the 
chancellor  as  to  the  meaning  of  the  word  ^^eirs."  The  pro- 
vision in  favor  as  well,  of  "the  present,'*  as  any  "future  heirs," 
&c.y  proves  beyond  question,  that  the  word  "heirs"  means 
^^chUdren,^^  Technically,  persons  in  life  can  have  no  heirs; 
therefore  the  word  "heirs"  is  not  employed  in  its  technical  sense 
when  coupled  with  the  word  "presenty^  but  it  is  used  to  mean 
children ;  and  so  in  like  Aanner  whenever  it  occurs  in  the  deed. 

But  we  think  this  application  is  premature.  Thomas  J.  and 
Frances  L.  Read  are  both  yet  in  life,  and  the  deed  is  made  for 
the  benefit,  as  well  of  the  present  as  any  future  children  they 
may  have.  We  think  the  fund  cannot  be  distributed  during 
the  joint  life  of  Thomas  J.  and  Frances  L.  Read.  The  law 
contemplates  the  possibility  of  additional  issue,  and  the  deed 
provides  for  such,  if  they  should  exist.    Should  such  issue  be 
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born,  or  should  either  of  the  complainants  die  daring  the  joint 
life  of  Thomafl  J.  and  Frances  L.  Read  new  rights  would 
spring  up  in  behalf  of  persons  who  would  not  be  bound  by  this 
decree,  and  the  defendant's  title  would  thereby  be  rendered 
insecure. 

Reverse  the  decree ;  set  aside  the  sale,  and  dismiss  the  bill. 


SftirrH  vs.  Watkins.     . 

A  debtdae  to  an  administrator  19  extinguished  by  the  receipt  of  osMst^  of  the  estate 
ftufficient  to  satisfy  the  debt;  and  such  administrafor  can  institute  no  sait  aflei" 
wards  for  the  recovery  of  such  debt.  ^ 

Watkins  sued  Freeman,  administrator  of  Samuel  P.  Walkins^ 
in  the  circuit  court  of  Maury  county,  in  debt.  The  declara* 
tion  averred  the  execution  of  a  writing  obligatory  for  the  sum 
of  $1237  by  Samuel  P.  Watkins  to  F.  H.  Watkins.  ^ 

The  defendant  pleaded  *'the  statute  of  limitations ;"  ''pay- 
ment;" "no  assets;"  ''extinguishment  byway  of  retainer  as 
executor."  To  which  there  were  replications,  "with  leave  to 
give  special  matter  in  evidence." 

At  the  August  term,  1846,  and  entry  was  made,  which  stated 
that  Edmond  Freeman  "had  resigned  the  trust,  and  that  Mun- 
ford  Smith  had  been  appointed  administrator  in  his  stead;" 
and  it  was  ordered  that  suit  "be  renewed  in  the  ncune  of  A^un- 
ford  Smith."  Thereupon  a  jury  camef  and  the  case  was  sub- 
mitted to  them  under  the  direction  of  Dillahunty,  judge.  It 
appeared  that  S.  P.  Watkins  died  in  Florida,  in  1834;  that  he 
appointed  F.  H.  Watkins  executor.  The  will  was  proven  in 
Maury  county  according  to  law,  and  F.  H.  Watkins  was 
duly  qualified  as  executor  and  having  accepted  and  acted  as 
such  till  1841,  when  "he  resigned,  by  and  with  the  advice 
and  consent  of  the  county  court,"  and  Edhiond  R.  Freeman 
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qualified  as  administrator,  with  the  will  annexed.  Freeman 
resigned,  and  Claiborne  Gee  was  appointed  in  his  stead.  Gee 
died,  and  Munford  Smith  was  appointed  administrator  de  boms 
non.  It  appeared  that  the  plaintiff  received  slaves  and  other 
property  of  the  value  of  $1554,  and  that  he  paid  out  in  hifi 
representative  capacity  money  to  the  amount  of  (586,  and 
handed  the  other  estate  in  his  hands  over  to  his  successor.  The 
plaintiff  read  the  note  and  endorsements  thereupon. 

''The  court  charged  the  jury,  that  at  the  common  law  an  ex- 
ecutor or  administrator  who  was  also  a  creditor  of  the  tes- 
tator or  of  the  intestate  was  bound  to  apply  the  assets  to  the 
satisfaction  of  his  own  debt  or  demand  if  it  were  of  an  equal 
or  higher  degree  than  the  debts  of  the  other  creditors  of  the 
estate,  and  if  he  failed  to  apply  the  assets  to  the  satisfaction 
of  his  own  debt  or  demand,  and  paid  over  the  assets  to  hU 
successor,  or  to  the  distributees  or  legatees,  his  debt  or  demand 
was  thereby  extinguished,  and  the  executor  or  administrator 
could  not  afterwards  recover  upon  his  debt  or  demand.  But 
by  the  various  acts  of  our  legislature,  the  common  law  on  the 
subject  of  retainer  by  an  executor  or  an  administrator  would 
not  by  operation  of  law,  even  if  he  had  assets  sufficient  to  pay 
all  the  debts  or  demands  against  the  estate  of  his  testator  or 
Intestate,  be  extinguished  as  a  matter  of  law.  But  if  they 
had  assets  sufficient  toj[>ay  all  the  debts  and  demands  against 
the  estate  of  the  testistor  or  of  the  intestate  the  law  raised  a 
presumption  that  the  f  xecutor  or  administrator  had  retained 
the  amount  of  his  own  debt,  but  this  presumption  may  be  over- 
turned  by  proof  that  the  executor  or  administrator  has  not  re- 
tained  his  debt  or  demand.  An  executor  or  administrator  is 
now  governed  by  the  statutes  in  disposing  of  the  assets  and 
not  by  the  common  law. 

The  court  also  charged  the  jury  that  if  an  executor  or  ad- 
ininistrator  was  also  a  creditor  of  his  testator  or  of  his  intes- 
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tate  he  could  not  institute  a  suit  against  himself  for  his  debt  or 
demand  during  the  time  he  acted  as  executor  or  administrator 
and  before  the  act  of  1780,  made  for  the  benefit  of  dead  men^s 
estates,  would  run  against  an  executor  or  an  administrator  who 
was  also  a  creditor,  he  must  surrender  the  administration  of 
the  estate.  And  from  the  time  of  the  qualification  of  his  suc- 
cessor, the  said  act  of  1789  would  commence  running  and 
not  before.  And  if  in  this  case  the  plaintiff  had  been  acting 
as  the  executor  of  S.  P.  Watkins,  deceased,  and  had  resigned, 
the  statutes  only  commenced  running  against  him  from  the 
time  Freeman  qualified  as  his  successor,  and  if  this  suit  was 
brought  within  two  years  from  Freeman's  qualification,  he 
would  not  be  barred  by  virtue  of  the  act  1789." 

The  jury  rendered  a  verdict  for  the  plaintiff.  A  motion  for 
a  new  trial  was  made  and  overruled,  and  a  judgment  rendered 
for  the  plaintiff.     The  defendant  appealed. 

M.  S.  Friei'son,  for  the  plaintiff  in  error. 

1 .  We  insist  that  the  circuit  judge  erred,  in  charging  the  jury, 
tliat  if  the  plaintiff,  during  the  time  he  acted  as  the  executor 
of  Samuel  P.  Watkins,  had  assets  iii  his  hands  sufficient  to 
satisfy  all  the  debts  of  his  testator — ^hb  own  amongst  the  rest — 
and  before  he  had  appropriated  any  portion  of  the  assets  of 
his  testator  to  the  satisfaction  of  his  own  demand,  he  resigned 
and  handed  over  the  assets  to  the  administrator  with  the  will 
annexed,  without  retaining  his  own  debt,  his  debt  would  not 
%e  extinguished  by  mere  operation  of  law,  and  he  might,  not- 
withstanding sue  the  administrator,  and  recover  the  amount 
of  his  debt.  We  insist,  that  the  court  should  have  told  the 
jury,  that  if  assets  sufficient  come  to  the  hands  of  the  plaintiff 
below,  as  executor,  to  satisfy  all  the  demands  against  the 
estate  of  his  testator,  he  was  bound  to  appropriate  them  to  the 
satisfaetion  of  his  own  debt;  and  if  he  resigned  and  handed 
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over  the  assets  to  the  administrator,  with  the  will  annexed, 
without  retaining  his  own  debt,  his  debt  woald  be  extingoish- 
ed  by  operation  of  law,  and  being  once  extinguished,  he  could 
not  afterwards  recover  the  same  of  the  administrator  with 
the  will  annexed.  This  is  not  only  the  common  law,  but  it 
has  been  recognized  as  the  law  of  this  country,  by  the  highest 
judicial  tribunal  known  to  our  government,  the  supreme  court 
of  the  United  States.  Page  vs.  PatUm,  5  Peters'  Rep.  303, 
311  to  314.  Muse  vs.  Sawyers,  N.  C.  T.  Reports,  204.  4  Ba- 
con's Abs.  new  ed.  13.     10  Yerg.  192. 

2d.  This  being  the  common  law,  is  the  court  below  sustain- 
ed in  its  charge  to  the  jury  by  any  legislative  enactment  of 
this  state?  We  think  not.  The  act  of  1786,  ch.  4,  sec.  2, 
repeals  the  common  law,  only  so  far  as  the  dignity  of  debts 
are  concerned,  and  places  all  demands  against  the  estates  of 
deceased  persons  upon  an  equality.  This,  then,  so  far  from 
abridging  the  executor's  right  to  retain  for  his  own  debt,  oper- 
ates as  an  extension  of  this  right.  At  common  law  an  executor 
could  not  retain  against  debts  of  a  higher  degree ;  but  under 
this  statute  he  may  retain  his  own  debt,  although  it  is  a  debt 
of  inferior  degree,  and  this  right  of  preference  is  expressly 
retained  by  this  act.  And  the  courts  of  North  Carolina  have 
uniformly  held,  that  the  common  law  doctrine  of  retainer  is 
applicable  to  executors  under  our  system  of  law,  &c.  1  Dev. 
&  Batt.  Law  Rep.  246.  1  IredelFs  Law  Rep.  *36s.  Salkeld, 
304.     2  Page,  149.     6  Page,  415.     2  W'ms.  Ex.  945. 

3d.  Then  do  the  acts  of  1833,  ch.  36,  and  1837,  operate  as 
a  repeal  of  the  executor's  right  to  retain  for  his  own  debt?  "Wte 
think  they  do  not.  let.  Because  they  do  not  profess  to  repeal 
the  common  law  doctrine  of  retainer,  but  only  to  limit  him  as 
to  the  amount  he  should  retain,  under  the  circumstances  speci- 
fied in  said  acts ;  and  an  executor  has  as  much  right  to  retain 
his  pro  rata  under  these  insolvent  acts,  as  he  has  to  retain  his 
whole  debt  where  the  estate  is  solvent.    2d.  But  if  this  b  not 
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80,  the  acts  take  the  management  of  the  estate  oat  of  his 
hands  and  place  it  under  the  management  of  the  oonrts  there- 
in specified,  and  the  executor  thereby  becomes  the  mere  agent 
of  the  court  to  collect  the  assets  of  the  estate;  and  upon  adis* 
tribution  had,  the  executor  receives  his  pro  raia  like  any  other 
creditor.  And  at  most,  these  acts  can  only  effect  the  right  of 
the  executor  to  retain  in  cases  of  insolvency;  but  in  all  others 
the  law  of  retainer  remains  as  it  did  before  the  passage  of 
these  acts.  If  we  are  right  in  this,  then  there  is  error  in  the 
judgment  of  the  court  below,  and  the  same  should  be  reversed. 
2.  We  insist  that  the  circuit  court  erred  in  charging  the 
jury,  that  the  statute  of  limitations  of  two  years,  mfule  in  favor 
of  dead  men's  estates,  would  not  commence  running  against 
an  executor,  who  is  a  creditor  of  his  testator,  until  he  resigns 
and  his  successor  is  qualified.  And  if  this  suit  was  instituted 
within  two  years  after  the  resignation  of  the  plaintiff,  and  the 
qualification  of  his  successor,  he  would  not  be  barred.  The 
court  in  the  above  charge  evidently  applied  a  principle  to  this 
case,  which  is  only  applicable  to  creditors  who  have  no  other 
means  of  enforcing  the  collection  of  their  debts,  but  by  a  reg- 
ular suit  at  law.  As  to  this  class  of  creditors,  we  admit  that 
tiie  statute  of  limitations  would  not  bar  until  there  is  some  per- 
son who  can  be  sued.  But  this  principle  does  not  apply  to  the 
case  of  an  executor,  who  is  also  a  creditor  of  his  testator,  be- 
cause he  has  other  remedies  given  him  by  law,  besides  the 
remedy  given  to  other  creditors  of  the  estate,  to  enable  him 
to  enforce  the  collection  of  his  debt,  that  are  more  effectual  for 
that  purpose  than  are  the  remedies  of  the  other  creditors  of  the 
estate.  1st.  The  executor,  as  we  have  seen,  may  retain  his 
debt  out  of  the  assets  of  the  estate,  in  preference  to  the  other 
creditors,  when  the  estate  is  solvent.  2d.  If  the  assets  arising 
fit>m  the  perishable  property  are  insufficient  to  satisfy  his  debt, 
he  may  procure  an  order  of  court  for  the  purpose  of  selling  the 

slaves  belonging  to  the  estate  to  pay  his  demand.    8d.  If  all 
25— Vol.  viii. 
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of  these  means  proves  insufficient,  he  may  file  a  bill  against 
the  heirs  to  have  the  real  estate  of  his  testator  sold  to  pay 
his  debt;  and  for  these  reasons,  in  the  language  of  the 
supreme  court  of  Massachusetts ;  ''this  statute  applies  with 
double  force  to  an  executor,  who  is  a  creditor,  to  what  it  does 
to  the  other  creditors  of  the  estate,  who  have  to  collect  their 
debts  by  due  course  of  law."  18  Mass.  162.  16  Mass.  172. 
15  Mass.  58.  8  Metcalf,  869.  4th  would  this  court  enter- 
tain a  petition  for  the  sale  of  slaves  or  land  belonging  to  the 
estate  of  a  dead  man  by  an  executor,  for  the  purpose  of  pay- 
ing a  debt  that  has  been  due  from  his  testator's  estate  for  more 
than  two  years  after  his  qualification  as  executor?  We  think 
not.  If  he  is  not  then  barred,  the  statute  of  two  years  would 
not  run  against  him  at  all,  and  he  might  at  any  future  period 
compel  said  estate  to  pay  his  demand.  And  if  the  court  would 
not  sell  property  to  pay  such  a  demand,  will  the  court  sustain 
an  action  against  his  successor  after  two  years  have  elapsed 
from  the  qualification  of  the  first  executor?    We  think  not. 

W.  F.  Cooper y  for  the  plaintifiT  in  error. 

It  is  insisted,  upon  the  part  of  the  plaintifi*  in  error,  that  the 
court  below  erred  in  charging  that  the  rule  of  the  conunon  law 
on  the  subject  of  retainer  has  been  modified  and  altered  by  the 
various  acts  of  our  legblature.  The  doctrine  of  the  common 
law  is : 

1  St.  Receipt  of  sufficient  assets  will  satisfy  a  debt  due  to  an 
executor  or  administrator,  and  nothing  ex  post  facto  will  set  it 
up  again.  Choffin  vs.  Harris^  4  Dev.  108.  Saunders  vs.  Saun- 
ders* ea^r.  2  Lit.  Rep.  815. 

2d.  ^Receipt  of  sufficient  assets  operates  an  extinguishment 
of  the  right  of  action ;  and  the  right  of  action  being  once  ex- 
tinguished cannot  be  revived,  lb.  1  Com.  Dig.  476.  8  Bac. 
10.  8  Bl.  Com.  18.  Page  \&.PatUm  etal.  5  Peters'  Rep,  304, 
311. 
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3d.  There  is  nothing  in  our  statutes  altering  or  destroying 
this  rule,  so  long  as  estates  are  left  in  the  hcuids  of  the  per- 
sonal representatives.  The  statute  placing  all  debts  on  an 
equal  footing,  only  extends  the  right  of  retainer.  The  acts 
touching  insolvent  estates  limits  the  right  to  retain  the  pro 
rakLy  or  at  most,  only  operates  in  cases  where  the  insolvency 
is  suggested  according  to  law. 

4th.  To  destroy  the  right  of  retainer  would  interfere  with 
one  object,  constantly  kept  in  view  throughout  the  statutory 
enactments  of  this  state,  touching  the  estates  of  deceased  per- 
sons. From  the  earliest  legislation  on  this  subject,  the  limit- 
ing of  rights  of  action,  and  the  speedy  winding  up  and  distri-^ 
bution  of  estates,  has  always  been  had  in  view.  To  destroy 
the  right  of  retainer  would  directly  conflict  with  this  oI:tJ^<^^-  ^ 
the  executor  or  administrator  is  not  forced  to  retain,  his  debt 
may  be  perpetually  kept  alive,  or  the  distributees  forced  in 
every  instance  to  compel  the  satisfaction  to  be  made,  by  pro- 
per leged  steps.  The  whole  scope  and  spirit  of  our  statutes 
are  in  favor  of  the  continuance  of  the  common  law  rule. 

A,  O.  P.  Nicholson,  for  defendant  in  error. 

1st.  By  the  common  law,  if  a  debtor  appoint  his  creditor  his 
executor,  the  debt  is  not  extinguished  unless  assets  come  to  his 
hands  suflicient  to  pay  all  other  debts  of  higher  grade,  as  well 
as  the  debt  due  to  the  executor.  2  W'ms.  Ex'r.  4  Dev.  103. 
2  Wms.  Ex'r.  685. 

To  sustain  the  plea  of  satisfaction  by  retainer,  therefore,  the 
defendant  must  show  that  assets  came  to  the  hands  of  the  ex- 
ecutor more  than  suflicient  to  pay  all  debts  of  a  higher  grade. 

2.  The  doctrine  of  retainer  was  adopted  for  the  benefit  of 
the  executor,  to  save  him  from  loss  in  cases  of  insolvency,  in 
as  much  as  he  could  not  sue  for  his  debt.  Toller,  295.  Wm's. 
685.    2Blk.  Com.  511. 

3.  The  entire  reason  on  which  the  rule  was  based  at  the 
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common  law  is  swept  away  by  our  acts,  1833, 1838,  and  1841 » 
in  regard  to  the  administration,  and  distribution  of  insolvent 
estates.  5  Humph.  62,  428.  All  that  remains  of  the  rule,  is, 
that  the  executor  has  a  right  to  pay  his  own  debt  first,  when 
the  assets  are  sufficient,  and  the  law  presumes  that  he  will 
exercise  this  right;  but  this  presumption  is  subject  to  be  re- 
butted by  proof. 

4.  The  presumption  of  satisfaction  by  retainer  cannot  be  in- 
sisted on  by  a  distributee,  or  legatee,  or  subsequent  adminis- 
trator ;  all  the  honest  debts  must  be  paid,  and  all  the  assets 
are  charged  with  their  payment.  The  cases  in  4  Dev.  103, 
and  1  Salk.  305,  do  not  assert  a  contrary  doctrine. 

5.  The  statute  of  limitations  only  commences  running  from 
the  time  that  there  is  a  party  capable  of  suing,  and,  therefore, 
it  cannot  apply  in  this  case.  3  Yerg.  318.  9  Yerg.  433.  10 
Yerg.484.     5  Pick.  321. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  by  Frederick  H.  Watkins, 
against  the  administrator  with  the  will  annexed  of  Samuel  P. 
Watkins,  deceased.  The  defendant  pleaded.  1.  Stat.  Lam. 
2.  Payment.  3.  No  assets,  and  4.  Extinguishment  by  way  of 
retainer  as  executor,  &c. 

Upon  the  trial  it  appeared  from  the  proof,  ^at  in  1839, 
Samuel  P.  Watkins  died,  having  made  his  last  will  and  testa- 
ment, in  which  he  appointed  Frederick  H.  Watkins  his  execu- 
tor. In  July,  1839,  the  said  Frederick  H.  Watkins  proved  the 
will  and  qualified  as  executor  thereof.  He  continued  to  act  as 
executor  until  March,  1841,  when  he  resigned,  and  Edward 
R.  Freeman  wa^  appointed  administrator  with  the  will  annex- 
ed. In  December,  1841,  the  said  Frederick  H.  commenced 
this  suit  against  the  said  administrator.    Freeman  subsequent- 
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ly  resigned,  and  one  Claiborne  Gree  was  appointed  in  his  stead. 
Gee  afterwards  died;  and  Smith,  the  present  plaintiff  in  error 
was  appointed  administrator  (1^  bonis  turn  of  said  estate.  There 
came  to  the  hands  of  the  said  Frederick  H.  of  the  assets  of 
said  estate,  a  negro  man  worth  $650,  a  girl  worth  $250,  a 
watch  worth  (125,  and  other  assets  to  the  value  of  $155^. 
Said  Watldns  paid  oat  $584,  in  discharge  of  debts,  and  when 
he  reitigned  his  executorship,  he  delivered  over  to  Freeman, 
the  administrator,  the  two  negroes,  the  watch,  and  the  other 
assets  not  paid  out  by  him  in  discharge  of  debts. 

The  court  charged  the  jury  among  other  things,  ''that  at 
common  law,  an  executor  or  administrator,  who  was  also  a 
creditor  of  the  testator  or  intestate,  was  bound  to  apply  the 
assets  to  the  satisfaction  of  his  own  debt,  or  demand,  if  it  were 
of  an  equal  or  higher  degree  than  the  debt  of  the  other  credi- 
tors of  the  estate,  and  if  he  failed  to  apply  the  assets  to  the 
satisfaction  of  his  own  debt  or  demand,  and  paid  over  the  as- 
sets to  his  successor,  or  to  the  distributees,  or  legatees,  his  debt 
or  demand,  was  thereby  extinguished,  and  the  executor  or  ad- 
ministrator, could  not  afterwards  recover  upon  his  debt  or  de- 
mand. But  by  the  various  acts  of  our  legislature,  the  com- 
mon law  upon  this  subject  of  retainer  by  an  executor  or  ad- 
ministrator has  been  modified,  and  the  debt  of  an  executor  or 
administrator  would  not  by  operation  of  law,  even  if  he  had 
assets  sufficient  to  pay  all  the  debts  or  demands  against  the 
estate  of  his  testator  or  intestate,  be  extinguished  as  a  matter 
of  law.  But,  if  he  had  assets  sufficient  to  pay  all  the  debts 
and  demands  against  the  estate  of  the  testator,  or  intestate, 
the  law  raised  a  presumption  that  the  executor  or  administra- 
tor had  retained  the  amount  of  his  own  debt,  but  this  presump- 
tion may  be  overturned  by  proof,  that  the  executor  or  adminis- 
trator has  not  retained  his  debt  or  demand.  An  executor  or 
administrator  is  now  governed  by  our  statutes  in  disposing  of 
the  assets,  and  not  by  the  common  law.'* 


340  NASHVILLE: 

[Smith  v$.  Wntkint.] 

The  jury  found  for  the  plaintiff  and  the  defendant  appealed 
in  error  to  this  court. 

The  counsel  for  the  plaintiff  in  error  insists  that  the  debt  of 
the  plaintiff  below  is  extinguished  by  operation  of  law — ^he 
having  received,  as  executor  of  the  debtor,  assets  more  than 
sufficient  to  satisfy  it;  the  law  applied  those  assets  in  discharge 
of  his  debt,  by  way  of  retainer.  Blackstone  (3  Com.  18)  lays 
down  the  doctrine  of  retainer,  thus  ''a  remedy  by  mere  opera- 
tion of  law,  and  grounded  upon  this  reason,  that  the  executor 
cannot  without  an  apparent  absurdity  commence  a  suit  against 
himself:  but  having  the  whole  in  his  hands,  so  much  as  is  suf- 
ficient to  answer  his  demand  is  by  operation  of  law  applied  to 
that  particular  purpose."  Toll  Ex.  295.  1  Com.  Dig.  476. 
3  Bac.  ab.  10.  In  Darcy's  case.  Plow,  the  court  say,  ''that  the 
reason  why  the  action  is  lost  forever,  is,  because  in  judgment 
of  law  he  is  satisfied  before ;  for  if  the  executor  has  in  his 
hands  as  much  goods  €ls  his  own  debt  amounts  to,  the  proper- 
ty in  these  goods  is  altered  and  vested  in  himself;  that  is,  he 
has  them  as  his  own  proper  goods  in  satisfaction  of  the  debt, 
and  not  as  executor:  so  that  there  is  a  transmutation  of  prop- 
erty by  the  operation  of  law,  without  suit  and  execution :  for 
inasmuch  as  he  could  not  have  an  action  against  himself  as 
executor,  the  operation  of  law  is  equivalent  to  a  recovery  and 
execution  for  him,  and  the  property  is  as  strongly  altered,  as 
it  could  be  by  recovery  and  execution  &c."  If  this  were  not 
so,  the  assets  thus  coming  into  the  hands  of  the  executor, 
would  remain  assets  still,  and  so  liable  to  suing  creditors, 
which  is  not  the  c€ise.  So  in  Wankford  vs.  Wankford,  1 
Salk  305,  Lord  Holt  said,  that  if  an  executor  who  is  a  credi- 
tor, has  assets,  that  amounts  to  payment. 

These  authorities  establish,  that  the  reception  of  assets  by 
an  executor,  extinguishes  his  debt.  He  holds  the  goods  in 
satisfaction  of  his  debt,  and  not  as  executor.  The  debt  is 
paid; — the  operation  of  law  being  equivalent  to  a  recovery 
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by  execution.  If  this  be  so,  it  b  plainly  impossible  that  the 
debt  should  be  revived  by  any  subsequent  act  of  the  execu-  \ 
tor.  If  he  pay  out  the  assets,  and  do  not  actually  retain  for  his 
own  debt,  it  is  his  folly,  for  by  a  conclusion  of  law  he  is  held  i 
to  have  retained;  for  as  the  court  say  in  Dorchester  vs.  Webb, 
Cro.  Car.  873,  as  he  may  retain,  he  shall  do  so.  There  is  no 
act  to  be  done  by  an  executor  to  constitute  a  retainer;  no 
volition  on  his  part,  as  to  whether  he  will  retain  or  not;  but 
the  moment  he  receive  assets  sufficient  to  discharge  his  debt, 
the  law  applies  them  in  payment,  and  the  debt  becomes  ex- 
tinct insianier. 

This  doctrine  of  the  common  law,  so  beneficial  to  execu- 
tors and  administrators,  although  it  may  sometimes  work  a 
hardship,  is  recognized  and  upheld  in  all  its  vigor,  by  the  su- 
preme court  of  the  United  States  in  the  case  of  Page  vs.  Pat- 
tony  5  Pet.  R.  311,  and  in  the  case  of  Muse  vs.  Sawyer,  (Taylor 
L.  R.  637,)  by  the  supreme  court  of  North  Carolina.  There 
is  no  reason  why  it  should  not  exist  in  this  state,  as  it  exists 
in  England.  In  the  instruction  to  the  jury,  his  honor  the  cir- 
cuit judge,  held,  that  our  legislation  had  so  weakened  the 
doctrine  of  retainer,  that  in  this  state,  an  executor  or  admin- 
istrator might  retain  for  his  debt,  or  not,  at  his  pleasure,  and 
that  although  as  a  matter  of  fact,  the  law  would  presume  he 
did  retain,  yet  he  might  prove  that  he  did  not  do  so,  and  in 
such  case  recover. 

To  support  his  honor's  judgment,  we  must  overturn  the 
whole  theory  of  the  doctrine  of  retainer  as  it  exists  at  com- 
mon law.  That  doctrine  is,  that  the  reception  of  assets  is  a 
payment  of  the  debt;  the  assets  being  held,  not  as  executor, 
but  in  satisfaction  of  his  demand.  Plainly  therefore,  it  can 
never  be  matter  of  evidence,  whether  the  executor  retained 
in  fact,  or  not;  the  only  enquiry  is,  did  he  receive  assets. 

We  do  not  think  this  doctrine  is  at  all  affected  by  our  legis- 
lation, except  in  relation  to  insolvent's  estates.     Our  insolvent 
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laws  require  a  distribution  pro  rata  of  an  insolvent  estate, 
among  all  the  creditors;  and  of  coarse,  in  such  case,  the  right 
of  retainer  does  not  exist. 

But  in  relation  to  estates  not  operated  on  by  these  laws, 
the  common  law  doctrine  of  retainer  applies  in  all  its  force. 
But  for  those  laws  it  is  admitted  the  doctrine  would  exist 
here ;  and  we  are  unable  to  perceive  the  force  of  the  argu* 
ment,  that  the  change  our  legislation  has  made  in  relation  to 
the  estates  of  insolvent  persons,  by  consequence  works  such  a 
change  in  the  principle  of  retainer,  so  as  to  the  modify  the  doc* 
trine,  from  a  conclusion  of  law,  to  a  mere  presumption  of  fact. 

We  think  the  laws  referred  to  have  made  no  such  change 
as  is  contended  for,  nor  indeed  any  change,  except  in  relation 
to  the  estates  to  which  they  apply  in  terms.  With  these 
views,  we  think  his  honor  erred  in  his  instruction  to  the  jury ; 
and  the  judgment  must  be  reversed  and  the  cause  remanded 
for  another  trial. 


Frankun  &  Columbia  Turn.  Co.  vs.  County  Court  of  Maurv. 

The  county  coont  hare  no  power  to  order  the  opening  of  a  road  itttersectiDg  a  chac^ 
tered  turnpike  road,  so  as  to  enable  the  wayfarer  to  evade  the  payment  of  toll.  And 
if  it  make«4uch  order,  and  a  road  is  opened,  a  coort  of  chancery  will  order  it  to  be 
closed  as  a  violation  of  chartered  rights. 

A  road  was  established  by  the  county  court  of  Maury,  lead- 
ing from  Columbia  to  the  line  of  the  county,  in  the  direction 
of  Franklin  and  NaE^hville.  A  road  was  also  laid  out  by  order 
of  the  court,  which  branched  from  the  Columbia  and  Franklin 
road  between  two  and  three  miles  from  the  town  of  Columbia, 
and  passed  to  the  county  line  of  Maury,  by  way  of  Bear  creek, 
in  the  direction  of  Murfreesborough  and  Shelbyville.  The 
legislature  chartered  a  company  to  construct  a  turnpike  road 
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from  Columbia  to  Franklin,  which  was  built,  and  which  occu- 
pied the  bed  of  the  county  road,  and  a  gate  was  established 
according  to  the  charter,  at  the  distance  of  two  miles  from  the 
town  of  Columbia,  between  the  town  and  the  point  at  which 
the  Columbia  and  Franklin  turnpike  reached  the  Murfrees- 
borough  and  Shelbyvilleroad.  After  the  establishment  of  this 
road,  the  inhabitants  on  the  Bear  creek  road,  in  the  county  of 
Maury,  petitioned  the  county  court  to  open  a  road,  which 
starting  from  Bear  creek,  should  strike  the  turnpike  at 
a  point  between  the  gate  and  the  town,  and  this  peti- 
tion was  granted,  and  the  road  was  opened  accordingly.  The 
turnpike  company  did  not  appear  and  contest  the  opening  of 
the  road.  This  road  enabled  all  those  who  came  from  Mur- 
freesborough  and  Shelbyville,  and  Bear  creek  to  evade  the 
payment  of  tolls. 

The  company,  thereupon,  filed  a  bill  in  the  chancery  court  at 
Columbia  against  the  county  court,  setting  forth  the  above 
facts,  and  insisting  that  the  county  court  had  no  power  to  order 
the  opening  of  said  road,  praying  that  it  be  closed,  and  en- 
joining the  county  court,  and  all  persons  from  opening  it 
again. 

The  cheurman  of  the  county  court  answered  the  bill,  to 
which  there  was  a  replication,  and  the  following  decree  was 
entered,  which  exhibits  the  view  taken  by  the  chancellor  of 
the  facts  and  law  of  the  case. 

"This  cau^e  having  been  argued  at  the  September  term 
1846,  before  the  Honorable  Terry  H.  Cahal,  Chancellor,  upon 
the  bill,  answer,  replication,  proof,  &c.  And  it  appearing  to 
the  court,  that  said  turnpike  company  was  incorporated  by  the 
legislature  of  the  State  of  Tennessee,  on  the  18th  of  Nov.  1831, 
for  the  purpose  of  enabling  said  company  to  make  a  McAdam- 
ized  turnpike  road  from  Franklin  in  said  state,  to  the  town  of 
Columbia,  in  Maury  county,  Tennessee,  and  that  said  road  was 
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duly  laid  out,  erected,  inspected,  approved  and  established  ac- 
cording to  law  from  Franklin  to  Columbia,  and  that  toll  gates 
were  erected  thereon  according  to  law.    It  further  appears 
that  one  of  those  toll  gates  is  established  on  said  road  not 
within  less  than  two  miles  of  said  town  of  Columbia  and  that 
said  company  was  for  a  long  time  in  the  use,  occupation  and 
ei\joyment  of  the  same,  and  of  the  tolls  received  and  charged 
at  said  gate,  without  any  let  or  hinderance  from  any  person; 
that  when  said  road  was  completed  and  said  gate  erected, 
there  was  no  road  intersecting  said  turnpike,  on  either  side  of 
the  same,  between  said  gate  and  said  town  of  Columbia.     It 
further  appearing  that  in  the  year  1842,  near  two  years  after 
said  gate  was  erected,  the  said  county  court  of  Maury  county 
by  order  of  the  same,  caused  a  by-way  or  road  to  be  opened 
and  established  so  as  to  intersect  said  turnpike  road  between 
said  gate  and  the  town  of  Columbia  and  so  as  to  intersect  a 
public  road  leading  from  Columbia  to  Shelbyville  and  M ur- 
freesborough  turnpike  nearly  opposite  said  gate,  which  road 
so  leading  from  Columbia  to  Shelbyville  and  Murfreesborougfa 
intersects  said  turnpike  road,  as  it  appears  to  the  court,  a  few 
yards  from  said  gate  and  between  said  gate  and  said  town  of 
Columbia.     It  also  appears  to  the  court  that  said  by-road  was 
ordered  to  be  laid  out  and  established  by  the  said  county  court 
and  was  laid  out,  opened  and  established  by  said  county  court 
with  the  view,  and  for  the  purpose  of  avoiding  said  toll  gate, 
and  to  avoid  the  payment  of  toll  at  ^aid  gate,  and  to  shun 
paid  gate,  and  to  prevent  persons  travelling  from  Columbia 
to  Franklin  and  other  places,  and  from  Franklin  and  other 
places  to  Columbia  to  shun,  go  round  and  avoid  said  gate, 
and  to  avoid  the  payment  of  tolls  at  said  gate,  and  that  said 
by-road  was  not  laid  out,  opened  and  established  for  the  con- 
venience of  the    public  any  further    than  exonerating   the 
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public  from  the  payment  of  toll  may  constitute  such  conven- 
ience. 

It  further  appearing  that  said  by-road  is  not  so  ^od  a  road 
as  said  turnpike  road,  and  is  a  longer  road  from  the  point 
where  it  intersects  the  said  turnpike,  to  the  point  where  it  in- 
tersects said  road  leading  from  Columbia  to  Shelbyville  and 
Marfreesborough,  than  the  said  turnpike  from  the  point  where 
the  by-road  intersects  it  to  the  point  in  the  Shelbyville  and 
Murfreesborough  road  where  the  by-road  intersects  it ;  and  that 
the  said  turnpike  road  is  much  better  and  more  convenient 
for  the  public  than  is  the  said  by-road,  and  the  court  is  of 
opinion  that  the  right  granted  to  said  turnpike  company  to 
erect  said  turnpike  road  by  the  act  incorporating  said  com- 
pany is  such  a  statutory  franchise  as  this  court  has  jiu*isdic- 
tion  to  protect,  and  that  an  injury  done  by  a  whole  communi- 
ty is  entitled  to  the  same  relief  that  it  would  be,  if  done  by  a 
■ingle  individual. 

The  court  is  further  of  opinion,  that  although  the  county 
court  of  Maury  county  has  the  power  and  authority  to  lay  off 
and  establish  any  road  in  said  countyt  which  is  for  the  con- 
venience of  the  public ;  that  it  has  no  power  to  lay  off  and 
establish  any  road  for  the  mere  purpose  of  shunning  said  toll 
gate,  and  for  the  purpose  of  enabling  travellers  to  avoid  the 
payment  of  tolls  at  said  gate,  and  which  is  not  for  the  public 
convenience. 

And  the  said  by-road  being  of  this  description  and  charac- 
ter, the  court  is  of  opinion,  that  the  said  county  court  had  no 
right  or  pdwer  to  lay  off,  and  establish,  or  to  order  to  be 
laid  off  and  established  the  said  by-ro€ul. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  order 
establishing  said  road  be,  and  is  hereby  declared  void,  and 
that  said  by-road  be  closed  up,  and  the  said  county  court  and 
all  others  be  eiyoined  and  restrained  from  opening  or  using 


34«  NASHVILLE: 

[FrankliD  &.  Columbia  Turn.  Go.  vs.  Oounty  Court  of  Maury.] 

the  same,  and  that  the  complainant  be  permitted  to  close  up 
said  by-road,  so  as  to  prevent  all  persons  from  travelling  the 
same  in  such  manner  as  to  shun  the  said  toll  gate.  It  is  fur- 
ther ordered  that  complainant  pay  the  costs  of  this  suit  and 
that  execution  issue,  from  wliich  decree  the  defendants  pray 
an  appeal  to  the  supreme  court  at  Nashville  which  is  granted 
with  security." 
From  this  decree  the  county  court  appealed. 

M,  S.  FriersoUy  for  complainant. 

1st.  The  charter  gives  to  this  company,  the  exclusive  right  to 
demand  and  receive  toll  jGrom  persons  who  use  the  road,  and 
of  course  the  '4aw  will  protect  them  against  any  interference 
calculated  to  lessen  their  profits,  and  every  such  interference, 
whether  it  be  by  the  creation  of  a  rival  franchise  or  otherwise, 
would  be  in  violation  or  in  fraud  of  the  grant;"  and  the  com- 
mon law  declares  all  such  invasions  of  franchises  to  be  nui- 
sances. Then,  do  not  the  facts  in  this  record  clearly  show, 
that  this  ^^shunpike*^  was  opened  by  the  county  court  of  Maury, 
,for  the  fraudulent  purpose  of  defeating  this  company  of  their 
customary  tolls.  3d  Kent,  458.  Johns.  Ch.  Rep.  101,  111. 
4th  Humph.  315. 

2d.  At  common  law,  the  party  aggrieved  had  his  remedy  by 
an  action  on  the  case,  for  the  violation  of  his  right.  And  the 
question  now  is,  can  a  court  of  equity  *^stay  the  iigurious  in- 
terference by  iiy unction."  This  is  purely  a  question  of  au- 
thority, and  we  will  simply  refer  the  court  to  the  authorities  in 
support  of  the  power  of  a  court  of  equity  to  interfere  in  such 
cases  by  injunction.  3d  Kent,  459.  5th  J.  C.  R.  101,  111. 
Ist  J.  C.  R.  615.  2d  Mylne  &  Craig,  129,  130.  2d  Story's 
Eq.  sec.  924,  note  1.  W.  W.  Story's  edition,  sec.  927.  4th 
J.  C.  R.  48, 150.     1st  Humph.  123.    7  New  Hamp.  35. 
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W.  R  Cooper,  for  defendant. 

The  defendants  resist  the  relief  prayed  for  in  this  bill,  on 
the  following  grounds: 

1 .  Exclusive  jurisdiction  over  the  laying  out  of  roads,  is  con- 
ferred by  statute  upon  the  county  courts  of  the  several  coun- 
ties. To  them  is  given  the  power  of  adjudicating  as  a  court, 
whether  the  public  interest  and  convenience  requires,  that  a 
particular  road  should  be  opened.  It  is  the  exercise,  not  of  a 
mere  right  conferred  upon  the  justices  as  a  corporation,  but 
of  a  judicial  act.  They  appoint  a  jury  of  the  county,  who 
upon  their  oath  decide  upon  the  necessity  and  course  of  the 
road ;  parties  interested  have  a  right  to  come  in  and  be  heard; 
if  aggrieved,  they  may  appeal  to  a  higher  tribunal ;  in  fine  the 
justices,  sitting  as  a  court,  perform  a  judicial  act,  from  which 
the  law  gives  an  appeal.  Can  the  chancery  court  review  and 
reverse  the  decision  of  the  county  court,  in  a  case  over  which 
that  court  has  exclusive,  original  jurisdiction?  If  it  can,  does 
it  not  follow,  that  it  possesses  the  same  power  in  regard  to  any 
judicial  act  of  the  county  court,  nay,  as  to  the  judicial  act  of 
any  court?  It  is  insisted  that  the  establishment  of  such  a  doc- 
trine would  lead  to  a  conflict  of  authority  among  the  different 
judicial  tribunals,  which  would  be  subversive  of  all  order  and 
system. 

2.  The  company  has  a  plain  and  unembarrassed  remedy  at 
law.  The  law  provides  in  what  way  persons  aggrieved  may 
become  parties  to  such  proceedings.  It  is  the  duty  of  the 
court  to  decide  upon  the  establishment  of  the  road,  taking  into 
view  the  interest  of  the  community,  and  the  rights  of  individ- 
uals. If  the  complainants  have  a  franchise,  which  gives  them 
paramount  rights  over  the  whole  world,  the  county  court  is 
bound  to  respect  them ;  and  if  that  court  fails  to  perform  its 
duty,  the  company  has  a  right  of  appeal  to  a  higher  tribunal. 
The  legal  remedy  is  ample  and  effective. 
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3.  That  private  individuals,  and  corporations,  public  or  pri- 
vate, have  no  right  to  interfere  with  the  franchises  granted  by 
the  state,  is  admitted.  Wherever  they  do  interfere,  the  court 
may  take  jurisdiction,  either  on  the  ground  of  '^restraining  ir- 
reparable mischief;  of  preventing  oppressive  and  intermina- 
ble litigation,  or  of  doing  away  with  the  necessity  .of  a  multi- 
plicity of  suits."  Every  case,  it  is  believed,  which  can  be  pro- 
duced, where  the  chancery  court  has  assumed  jurisdiction  in 
cases  of  franchise,  will  be  found  to  be  a  case  of  this  character. 
No  case,  it  is  insisted,  can  be  found  where  the  court  has  ex- 
ercised jurisdiction  to  review  and  reverse  the  judicial  act  of  a 
court,  made  within  its  powers,  alleged  to  contravene  the  fran- 
chises of  a  charter.  The  courts  of  a  state,  whether  acting  ac- 
cording to  the  principles  of  the  common  law,  or  of  equity,  are 
bound  to  respect  franchises  granted  by  the  legislature,  and  to 
protect  them,  and  to  acyudicate  upon  cases  within  their  juris- 
diction, with  a  view  to  such  franchises,  in  the  same  way  as 
they  are  bound  to  notice  and  protect  the  privileges  and  rights 
of  individuals,  whether  founded  on  a  bill  of  rights,  on  statuto- 
ry enactments  or  on  principles  of  common  law.  But  if  a 
court  having  jurisdiction  of  a  subject  matter,  fails  to  respect 
the  rights  and  privileges,  either  of  an  individual  or  a  char- 
tered corporation,  in  the  performance  of  a  judicial  act,  and 
such  individual  or  corporation  fails  to  take  advantage  of  the 
provisions  of  the  law  prescribing  a  method  of  protecting  and 
enforcing  his  rights  or  privileges,  surely  a  court  of  chancery 
cannot  assume  jurisdiction  to  remedy  his  negligence. 

4.  It  is  insisted  that  the  laying  off  the  by-road  as  shown  in 
the  pleadings  and  proof  was  made  in  the  performcuice  of  a 
sound  legal  discretion,  and  was  as  a  matter  of  fact  fully  au- 
thorized by  the  circumstances  of  the  case  and  the  wants  of 
the  conununity.  An  old  road  leading  from  Columbia  to  Mur- 
freesboro'  and  Shelbyville,  leaves  the  turnpike  at  a  particular 
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point;  the  commanity  see  fit  to  apply  to  the  coanty  court  to 
alter  the  road,  and  the  county  court  in  the  exercise  of  powers 
conferred  on  them,  appoint  a  jury  of  view  who  bring  in  a  ver* 
dict  in  favor  of  the  proposed  alteration,  and  the  court  sane* 
tions  the  whole  by  the  proper  entry  in  their  records.  This  al- 
teration may,  to  a  certain  extent,  ii^jure  either  an  individual 
at  a  corporation.  No  one  has  a  right  to  complain  except 
in  the  way  pointed  out  by  statute. 

5.  If|  however,  we  admit  the  jurisdiction  of  the  court  of 
chancery  to  ei\join  the  proceedings  of  the  county  court  in  lay- 
ing off  a  road,  in  a  case  where  the  proof  clearly  showed  an 
intention  on  the  part  of  the  court  to  interfere  with  the  fran- 
ehise  of  a  corporation ;  it  is  insisted  that  the  present  bill  can- 
not be  sustained  as  this  case  now  stands.  The  presumption 
of  law  would  be  in  favor  of  the  act  of  the  court  having  been 
done  from  a  proper  design,  and  according  to  law.  Very  clear 
proof  ought  to  be  required  to  overturn  this  presumption.  The 
court  must  not  be  called  upon  to  infer  the  improper  motive 
firom  circumstances  alone.  It  is  contended,  that  the  evidence 
in  this  cause  is  clearly  insufficient  to  establish  any  such  im* 
proper  motive.  The  answer  expressly  denies  that  the  court 
were  actuated  by  any  improper  motives ;  and  the  proof  does 
not  sustain  the  cdlegations  in  the  bill. 

6.  The  grant  of  a  franchise  is  always  subject  to  the  right 
and  duty  of  the  government  to  provide  for  the  public  interest ; 
and  if  that  interest  requires  that  other  thoroughfares  should  be 
opened  for  the  traveling  public,  it  is  the  right  as  well  as  the 
duty  of  government  to  direct  them  to  be  opened.  In  Ten- 
nessee, the  legislature  has  confided  this  right  to,  and  imposed 
this  duty  upon  the  county  court.  These  courts  are  the  sole 
judges  as  to  whether  the  interest  of  the  community  requires 
the  opening  of  new  roads ;  cmd  the  exercise  of  the  power  in 
the  case  supposed,  cannot  infringe  tlie  franchise  of  a  turnpike 
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company.  That  franchise  is  merely  a  right  to  take  toll  of  all 
who  may  travel  the  road  and  pass  through  the  gates.  It  does 
not  constitute  a  property  in  the  line  of  travel  between  given 
points.     1 1  Pet.  420.     6  Paige,  554. 

A,  O.  P.  Nicholson^  for  complainant. 

1.  The  county  court  has  jurisdiction  to  lay  off  public  roads, 
to  discontinue  such  as  shall  be  found  useless,  and  to  alter  ex- 
isting roads.  1804,  ch.  1,  sec.  1,  (Gar.  &Nich.  629.)  And 
when  any  person  shall  conceive  himself  aggrieved  by  laying 
out  a  road  he  may  have  a  jury  to  assess  his  damages  against 
the  county.  (Car.  &  Nich.  631,  sec.  19.)  And  by  the  act  of 
1827,  ch.  50,  (Car.  &  Nich.  95,)  an  appeal  is  given  to  the  cir- 
cuit court.  It  follows,  that  by  these  acts  the  county  court  was 
invested  with  exclusive  original  jurisdiction  in  regard  to  lay- 
ing out,  altering  or  discontinuing  public  roads,  and  conse- 
quently that  an  order  of  that  court  could  not  be  reviewed  or 
reversed  by  the  chancery  court. 

2.  But  by  the  act  of  1835,  and  others  there  adopted,  a  char- 
ter was  granted  by  the  state  to  the  complainants  to  lay  off 
and  construct  a  turnpike  from  Franklin  to  Columbia,  and 
upon  the  completion  of  said  road,  certain  privileges  and  fran- 
chises attached  to  them  which  they  had  a  right  to  enjoy  and 
to  have  protected.  They  purchased  from  the  state  the  right 
to  use  the  road  so  constructed  as  a  thoroughfare,  and,  in  con- 
sideration of  the  money  and  labor  expended  on  it,  to  erect 
gates  and  receive  tolls — and  as  a  necessary  incident  to  this 
franchise,  the  state  became  bound  to  protect  them  against  vio- 
lations of  its  ei\joyment  through  her  judicial  tribunals:  1  J.  G. 
615,  5  J.  C.  101. 

It  follows,  that  so  far  as  the  franchises  of  the  complainant 
and  their  necessary  incidents  extend,  they  operate  as  a  limita- 
tion of  the  jurisdiction  of  the  county  courts.      So  that  the 
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connty  oomt  of  Maory  is  now  reetricted  in  laying  out  public 
roads  to  such  orders  as  will  not  result  in  a  violation  of  the 
franchises  granted  to  complainants,  and,  an  order  which  is  in 
violation  of  their  rights  is  as  much  a  fraud  on  the  grant  as  if  the 
same  violation  took  place  hy  individuals  without  such  order. 
And,  that  whilst  the  county  court  has  exclusive  original 
Jurisdiction  in  laying  off  roads  and  discontinuing  them  ^'when 
found  useless,"  yet,  that  the  chancery  court  has  jurisdiction 
to  protect  the  complainants  in  the  eiyoyment  of  their  fran- 
chises, and  therefore,  to  prevent  or  discontinue  such  roads  as 
violate  their  rights.  14  Eng.  Cond.  Ch.  123,  AUomey  General 
vs.  Forbes, 

3.  When  application  is  made  to  the  county  court  for  author- 
ity to  lay  out  a  public  road,  they  are  bound  to  be  governed  by 
the  public  wants,  having  regard  however  to  private  interests 
and  corporate  franchises — ^but  their  orders  are  not  conclusive 
— ^for  by  sec.  19  they  are  required  to  redress  ii\juries  to  indi- 
vidual interests  by  compensation  in  damages.  But  this  rem- 
edy has  no  application  to  ii^jury  done  to  a  corporate  franchise. 
The  order  therefore,  is  no  more  than  prima  fade  evidence  that 
the  roadis  needed  for  public  convenience,  but  is  not  conclusive 
either  as  to  the  rights  of  individuals  or  corporations,  and  more 
especially,  when  the  party  injured  had  no  day  in  court  to  con- 
test the  making  of  the  order. 

4.  If  complcdnants  had  any  remedy  at  law  by  application 
to  the  county  court,  it  was  an  uncertain,  imperfect  and  inef- 
fectual remedy.  All  that  the  county  court  could  do  was  either 
to  order  the  by-road  to  be  discontinued  as  a  public  road  if 
found  useless,  but  this  would  not  shut  up  the  road  and  termi- 
nate  the  injury — or  to  order  a  jury  and  assess  the  damages 
bat  this  would  leave  the  road  open  and  the  injury  unredress- 
ed. (Act  of  1604,  ch.  1,  sec.  1  and  19.)  The  complainants 
can  only  have  complete  remedy  in  chancery. 

26— Vol.  viii. 
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5.  The  facts  in  the  record  show  that  the  order  was  procured 
and  granted  for  the  purpose  of  interfering  with  the  franchises 
of  complainants,  and  was  therefore,  fraudulent  in  all  the  de- 
fendants, and  ought  therefore  to  be  annulled  by  the  chancel- 
lor, with  an  account  of  the  iivjuiy« 

TuRLEY  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  the  Franklin  and  Columbia  Turnpike 
Company  against  the  County  Court  of  Maury,  to  have  a  road 
opened  by  order  of  the  court,  turning  the  first  toll  gate,  on  the 
turnpike  from  Columbia  and  Franklin,  closed,  and  to  en- 
join the  re-opening  of  it. 

The  facts  of  the  case  are,  that  the  Franklin  and  Columbia 
Company  was  legally  incorporated  by  the  legislature  of  the 
State  of  Tennessee,  for  the  purpose  of  building  a  turnpike 
road  from  the  town  of  Franklin,  in  the  county  of  William- 
son, to  the  town  of  Columbia,  in  the  county  of  Maury,  with 
certain  franchises,  among  which  was  that  of  erecting  a  certain 
number  of  toll  gates  for  the  reception  of  toll  from  travelers 
thereon. 

Under  this  charter,  stock  was  taken  by  divers  individuals 
and  the  state,  in  an  amount  sufficient  to  construct  the  road, 
which  was  done,  and  toll  gates  established  thereoh,  at  the  dif- 
ferent intervals,  prescribed  by  the  statute  of  incorporation. 
Among  which  was  one  in  two  miles  of  Columbia,  at  which 
the  company  was  receiving  toll  under  its  charter.  Subse- 
quently the  county  court  of  Maury  laid  out  and  established  a 
public  road  for  the  county,  which  leaves  the  turnpike 
road  between  the  town  of  Columbia  and  the  gate,  a  short  dis- 
tance from  the  gate,  which  it  turns,  by  leaving  it  to  the  left, 
and  in  a  short  distance  thereafter  re-enters  the  turnpike  road. 
That  this  road  was  established  for  the  purpose  of  avoiding  the 
gate,  and  the  consequent  payment  of  toll,  there  can  be  no 
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doubt — in  fact  it  is  not  controverted  in  the  argument — for  tlie 

I 

turnpike  road  is  also  a  public  road,  and  a  nearer  and  a  better 
one  than  that  established  by  the  county  court.  The  establish- 
ment of  this  road  by  the  county  court  of  Maury,  has  greatly 
lessened  the  amount  of  toil  received  by  the  company  at  the 
gate,  and  if  it  be  permitted  to  remain,  will  permanently  impair 
the  rights  of  the  company  in  the  enjoyment  of  that  portion  of 
the  firanchise  secured  to  it  by  its  charter. 

Under  this  state  of  facts,  the  question  presented  for  consid- 
eration is,  whether  the  complainant  is  entitled  to  the  relief 
asked  by  the  bill? 

ThQ  creation  of  good  ptlblic  roculs  is  a  matter  of  great  im- 
portance, both  to  the  public  and  to  private  individuals ;  and  as 
such,  has  been  greatly  encouraged  by  the  state,  both  by  grant- 
ing charters  incorporating  companies  for  that  purpose,  and  by 
taking  stock  in  them.  The  creation  of  these  roads  is  necessa- 
rily very  expensive,  both  from  the  manner  of  construction  and 
from  the  damages  paid  to  those  over  whose  lands  they  are  ex- 
tended ;  and  the  only  remuneration  allowed  for  these  expendi- 
tures, is  the  amount  received  from  wayfarers  in  toll  at  the 
gates  erected  by  law  for  that  purpose.  If  the  different  com- 
panies may  be  deprived  of  these  tolls,  by  other  roads  made  for 
no  other  purpose  but  to  turn  the  gates  and  avoid  thereby  the 
payment  of  them,  it  will  necessarily  follow  that  the  individuals 
who  have  appropriated  their  money  for  the  erection  of  such 
roads,  may,  after  they  have  been  built,  be  entirely  prevented 
from  receiving  any  recompense  whatever  for  such  outiay, 
although  the  same  be  guarantied  to  them  expressly  by  char- 
ter; for  if  one  gate  may  be  so  turned,  every  one  may  be,  with 
equal  propriety.  This  would  be  a  virtual  destruction  of  the 
charter,  for  in  as  much  as  the  company  does  not  o^^'n  the  land 
through  which  the  road  runs,  the  gates  may  be  turned  at  any 
place  they  may  locate  them.  There  is  no  principle  better  set- 
tled, than  that  an  act  of  incorporation  is  a  contract  on  the 
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part  of  the  state  with  the  corporators,  and  that  no  law  can  be 
subsequently  passed  by  which  it  is  impaired. 

The  substance  of  the  contract  between  the  legislature  and 
the  Franklin  and  Columbia  Turnpike  Company,  is  the  right 
of  the  company,  upon  the  building  of  the  road,  to  erect  gates 
at  the  specified  distances  for  the  reception  of  the  tolls  allow* 
ed  by  the  charter. 

The  legislature  then  cotdd  do  nothing  to  impair  this  right, 
by  which  it  is  not  meant,  that  other  public  roads  may  not  be 
chartered  for  publics  convenience;  a  necessary  but  indirect 
consequence  of  which  may  be  a  diminution  of  toll  on  the 
road  by  a  diminution  of  the  travel ;  but  that  no  such  charter 
could  be  granted,  the  only  object  and  end  of  which  would  be 
to  evade  the  payment  of  the  tolls  for  travel  on  the  road  by 
avoiding  the  gates,  because  it  would  be  a  violation  of  public 
faith,  and  would  impair  the  obligation  of  the  contract  betwe«» 
the  state  and  die  corporation.  If  the  legislature  of  die  state 
could  not  do  this,  to  permit  it  to  be  done,  by  individuals,  or  by 
a  county  court,  would  be  to  permit  that  to  be  done  by  an  in- 
ferior power,  which  cannot  be  done  by  the  sovereign. 

That  the  turning  of  the  gate  in  controversy,  by  the  order  of 
the  county  court  of  Maury,  is  an  abuse  of  power,  is  not  seri- 
ously controverted.  But  it  is  argued,  that  the  court  has  exclu- 
sive jurisdiction  over  the  subject  of  the  laying  out  and  esta- 
blishing roads  in  tlie  county  of  Maury,  and  that  no  other  tri- 
bunal has  authority  to  revise  or  control  this  exercise  of  power, 
but  in  the  manner  prescribed  by  law,  viz,  by  appeal  or  certio' 
ran.  The  power  to  open  roads  is  a  prerogative  of  sovereign- 
ty ;  it  has  been  delegated  by  the  legislature  to  the  county  courts 
in  this  state,  and  is  exercised  by  them,  not  as  a  judicial,  but 
municipal  function. 

It  is  not  to  be  controverted,  that  they  are  the  proper  judges 
of  what  the  public  convenience  requires,  in  the  laying  ofi*  and 
establishing  of  roads  for  the  public  convenience ;  and,  that  or- 
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diBavily  the  only  redreM  for  thoee  who  ooneeive  themselveB 
agrieved  by  the  establishment  of  a  road,  is  by  appeal  or  oertio- 
rarif  to  a  revising  tribunal.  Bat  this  is  unquestionably  in 
cases  where  the  establishment  of  the  road  may  be  considered 
of  doubtful  policy,  and  an  individual  who  may  feel  himself 
agrieved  Uiereby,  may  wish  to  contest  it;  in  such  case  the  esta- 
blishment of  the  road  being  a  lawful  act,  by  a  lawful  tribunal, 
the  only  mode  g[  redress  is  through  the  revising  tribunal  ap- 
pointed by  statute,  viz:  the  circuit  court,  and  in  the  mode  pre- 
scribed by  law.     ^ 

But  in  the  case  under  consideration,  the  establishment  c€ 
the  road  is  not  a  mere  act  of  indiscretion,  but  one  in  violation 
of  a  right  secured  to  the  complainant  by  charter,  for  which  an 
individual,  if  guilty  of  it,  would  be  liable  in  damages,  by  an 
action  on  the  case  <m  the  part  of  Ae  corporation — it  being 
looked  upon  in  the  eye  of  the  law,  as  a  nuisance  upon  its 
rights — ^and  we  are  by  no  means  sure,  that  such  an  action 
would  not  lie  against  the  county  court.  Indeed,  we.  are  in- 
e&ned  to  think  it  would. 

It  is  very  possible,  that  in  this  case,  the  company,  if  it  had 

had  knowledge  that  the  road  was  about  to  be  laid  off,  might 

have  made  itself  a  party  to  the  proceeding,  and  have  moved 

the  case  by  appeal  to  the  circuit  court;  but  this  it  was  not 
bound  to  do. 

The  right  to  redress  is  based  upon  higher  grounds.  The  act 
of  the  county  court,  establishing  this  road,  was  an  unlawful 
act ;  it  constitutes  an  illegal  obstruction  in  the  way  of  the  en- 
joyment of  franchises  secured  to  the  company  by  contract  with 
the  state ;  and  the  chancery  court  has  power  innate  to  re- 
verse it;  if  it  had  not,  irremedial  mischief  to  the  company 
would  be  the  consequence.     « 

No  relief  can  be  had  against  the  individuals  over  whose  land 
the  road  runs,  either  by  suit  or  ii\iunction,  for  the  road  is  not 
established  by  their  acts,  but  by  the  act  of  a  power  superior 
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to  them;  if  sued,  they  might  defend  themselves  under  it;  if  a 
bill  be  filed  against  them,  to  close  the  road,  they  might  well  an- 
swer, that  they  did  not  open  it,  and  have  no  power  to  close  it ; 
and  they  could  not  be  held  in  contempt  for  not  doing  it. 

If,  then,  there  be  no  remedy  in  chancery  against  the  county 
court,  not  only  this  gate,  but  every  one  on  the  road  may  be 
virtually  closed  forever. 

This  is  too  great  an  absurdity  to  be  thought  of. 

Mr.  Story  in  sec.  925,  of  his  work  upon  equity  jurisprudence, 
says,  "In  regard  to  private  nuisances,  the  interference  of  courts 
of  chancery  by  way  of  ii\junction,  is  undoubtedly  founded  up* 
on  the  ground  of  restraining  irreparable  mbchief ;  or  of  sup- 
pressing oppressive  and  interminable  litigation,  or  preventing 
multiplicity  of  suits." 

In  sec.  926,  he  gives  examples  of  such  nuisances,  "as  where 
loss  of  health,  loss  of  trade,  destruction  of  the  means  of  sub- 
sistence, a  permanent  ruin  to  property,  may,  or  will  ensue 
from  such  wrongful  act;  as  if  a  party  builds  so  near  the  house 
of  another  party  as  to  darken  his  windows,  against  the  clear 
right  of  the  latter,  a  court  of  equity  will  interfere  by  injunc- 
tion to  prevent  the  nuisance,  as  well  as  to  remedy  it,  if  alrea- 
dy done;  for  the  ii\jury  is  material,  and  operates  daily  to  de- 
stroy or  diminish  the  comfort  and  use  of  the  neighboring  house ; 
and  the  remedy  by  multiplicity  of  actions  for  the  continuance 
of  it  would  furnish  no  substantial  compensation." 

In  sec.  927,  he  further  says:  ^'Cases  of  a  nature  calling  for 
a  like  remedial  interposition  of  courts  of  equity,  are  the  ob- 
structions of  water  courses,  the  diversion  of  streams  fVom  mills, 
&c.  So,  in  like  manner,  an  irvjunction  will  be  granted  in  fa- 
vor of  a  turnpike  corporation  to  secure  the  due  enjoyment  of 
tiieir  privileges,  by  preventing  the  establishment  of  short  by- 
roads (commonly  called  shunpikes)  to  destroy  their  tolls."  In 
the  case  of  77k^  Croton  Turnpike  Company  vs.  Ryder ^  1st  John. 
Gh.  Rep.  611,  it  Is  held  by  chancellor  Kent,  "that  an  iiyanc^ 
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tioii  will  be  granted,  to  secure  to  a  party  the  enjoyment  of  a 

• 

privilege  conferred  by  statute,  of  which  he  is  in  the  actual 
possession,  and  when  his  legal  title  is  not  put  in  doubt.  And 
that  where  a  turnpike  company,  incorporated  with  the  exclu- 
fliye  privilege  of  erecting  toll  gates  and  receiving  tolls,  had 
duly  opened  and  established  the  road,  with  gates,  &c.,  and 
certain  persons,  with  the  view  to  avoid  the  payment  of  toll 
opened  a  by-road  near  the  turnpike,  and  kept  it  open  at  their 
expense,  for  the  use  of  the  public,  by  which  travelers  were 
enabled  to  avoid  passing  through  the  gate  and  paying  toll  to 
the  plaintiffs,  a  perpetual  injunction  would  be  granted  to  pre- 
vent the  defendants  from  using,  or  allowing  others  to  use  such 
road,  and  the  same  be  ordered  to  be  shut  up." 

So,  also,  in  the  case  of  TTie  Newburgh  Turnpike  Company  vs. 
AEBer,  5th  John.  Ch.  Rep.,  it  was  held,  after  a  most  elaborate 
investigation,  by  the  same  great  judge,  '^that  where  one  has  a 
grant  of  a  ferry,  bridge,  or  road,  with  the  exclusive  right  of 
taking  toll,  the  erection  of  another  ferry,  bridge,  or  road,  so 
near  it,  as  to  create  a  competition  injurious  to  such  franchise, 
is  a  nuisance  and  the  court  will  prevent  the  use  of  the  rival  es- 
tablishment." It  makes  no  difference,  that  these  cases .  are 
against  individuals;  they  establish  the  principle,  that  a  char- 
tered right  shall  not  be  permanently  injured  by  a  private  nui- 
sance; and  it  can  be  of  little  import  whether  this  nuisance  be 
by  the  act  of  an  individual,  or  by  a  municipal  power;  the  act 
creating  it  is  alike  illegal  in  the  one  case  as  the  other,,  and  will 
alike  be  relieved  against. 

But  if  a  case  in  point  upon  this  branch  of  the  subject  be 
needed,  we  have  it  in  that  of  The  Attorney  Ocnerd  vs.  Forbes^ 
2d  Milne  &  Craig,  123,  in  which  an  inquisition  was  granted 
by  the  lord  chancellor  Cottenhamon  information  and  bill,  upon 
the  ground  of  public  nuisance,  to  restrain  the  magistrates  of  a 
county  firom  cutting  the  timber  supporting  the  roadway  of  a 
bridge,  which  timbers  and  roadway,  at  the  place  proposed  to 
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be  cut,  were  within  their  jurimlictioii,  but  of  which  the  other 
extremity  wae  within  a  different  county.    The  chancellor,  in 
delivering  his  judgment,  Bays:  '^with  respect  to  the  question  of 
jurisdiction,  it  was  broadly  asserted,  that  an  application  to  this 
court, to  prevent  a  nuisance  to  a  pub]io road,  wasnever heard 
of.    A  little  research,  however,  would  have  found  many  such 
instances.    Many  cases  might  have  been  produced,  in  which 
the  court  has  interfered  to  prevent  nuisances  to  pubUc  rivers 
and  public  harbors.    And  the  court  of  exchequer,  as  well  as 
this  court  acting  as  a  court  of  equity,  has  a  well  established 
jurisdiction,   upon  a  proceeding  by  way  of  information,  to 
prevent  nuisances  to  pubUc  harbors  and  public  roads.    In  Box 
vs.  Allen,  this  court  interfered,  to  stay  the  proceedings  of  par- 
ties, whose  jurisdiction  is  quite  as  high,  as  that  of  the  court  of 
quarter  sessions,  over  bridges,  namely,  the  commissioners  of 
sewers.    Those  commissioners  possess  a  jurisdiction  fotmded 
on  acts  of  parliament,  and  they  have  a  right,  within  the  due 
limits  of  their  authority,  to  do  all  acts  necessary  to  their  func- 
tions; nevertheless,  if  they  so  execute,  what  they  conceive  to 
be  their  duty,  as  to  create  a  nuisance,  this  court  has  the  un- 
doubted right  to  interpose.    And  that  this  jurisdiction  is  exer- 
cised, not  for  the  purpose  of  overruling  the  power  of  others, 
by  way  of  appeal  from  their  authority,  but  for  the  purpose  of 
exercising  a  salutary  control  over  all,  for  the  protection  of  the 
public." 

Upon  the  whole  view,  then,  of  this  subject,  we  are  clearly 
of  opinion  that  the  complainant  is  entitled  to  have  the  road 
in  controversy  closed,  and  to  a  perpetual  ii\j  unction  against 
re-opening  it,  and  do  decree  accordingly. 
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The  discharge  of  a  judgment  agaioit  the  execatori  of  an  estate  by  a  portion  of  the 
legatees,  sabstitutes  such  legatees  to  the  rights  of  the  judgment  creditor,  and  the 
statute  of  limitations  does  not  bar  them.  It  is  otherwise  when  the  claim  paid  is 
net  reduced  to  jodgmeot. 

This  is  a  bill  filed  for  contribution  in  the  chancery  court  at 
Pulaski.  It  was  determined  by  Chancellor  Cahal,  on  bill,  an- 
swer, &c.  The  facts  of  the  case  are  fully  stated  in  the  opinion 
of  the  court. 

Nichobon,  N.  S,  Brown  and  Houston^  for  complainant. 
They  cited  1  Story  Eq.  sec.  405;  4  Ves.  752;  2  Bos.  &  Pul. 
270;  4  John.  Ch.  334. 

A.  Wright,  for  the  defendants. 

McKinne7,  J.  delivered  the  opinion  of  the  court. 

Marcus  Mitchell,  sr.,  died  in  Sept.  1836.  By  his  last  will 
and  testament  he  bequeathed  several  slaves  to  his  widow,  dur- 
ing her  life,  with  remainder  to  his  children,  being  ten  in  num- 
ber. The  complainant  and  defendant,  Marcus  Mitchell,  Jr., 
were  nominated  executors  in  said  will;  the  latter,  however, 
only  qualified  as  such.  Elizabeth  Mitchell,  the  widow,  died 
in  1845. 

The  assets  which  came  to  the  hands  of  the  executor,  were 
insufiicient  to  discharge  the  debts  due  from  the  testator's  estate; 
and  after  being  exhausted,  there  remained  due  to  one  Ballen- 
tioe  a  debt,  the  precise  amount  or  character  of  which  does  not 
appear  from  record;  and  another  to  one  Ralph  Graves,  by  note 
under  seal,  executed  by  the  testator  in  his  life  time.  There 
being  no  funds  of  the  estate  to  discharge  the  debts,  on  the  2d 
day  o{  February,  1839,  Elizabeth  Mitchell,  the  widoW|thede- 
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fendants,  Robert  C,  Elizabeth  Dandridge,  and  the  complain- 
ant, agreed  to  advance,  and  did,  severally,  advance,  of  their 
own  monies,  the  sum  of  $146  47  each,  in  satisfaction  of  the 
debt  to  Ballentine,  for  which  no  suit  had  been  brought  against 
the  executor,  nor  had  any  judgment  been  obtained.  This  wa« 
done,  as  is  alledged,  to  save  the  slaves  from  being  subjected 
to  the  payment  of  said  debt,  and  upon  an  agreement  with  the 
said  executor,  that  the  sums  so  advanced  should  be  reimbursed 
out  of  the  slaves,  at  the  termination  of  the  life  interest.  Suit 
was  brought  on  the  bill  single  due  to  Graves,  for  the  use  of 
John  K.  Yerger.  It  appears  that  this  suit  was  brought,  and 
that  judgment  was  recovered,  jointly,  against  complainant  and 
defendant,  Marcus,  as  executors  of  Marcus  Mitchell,  sen.,  al- 
though the  complainant  had  never  qualified  as  such.  And 
on  the  20th  of  November,  1849,  the  complainant  paid  to  Thos. 
S.  Webb,  sheriff  of  Giles  county,  $202  06,  in  part-satisfaction 
of  said  judgment,  for  which  a  receipt  was  executed  to  him,  as 
executor,  by  said  Webb,  who  proves  the  judgment  to  have 
been  paid  by  the  complainant  in  that  character,  though  the 
payment  was  made  out  of  the  individual  funds  of  the  com- 
plainant. The  complainant,  in  his  bill,  alledges  that  he  paid 
other  debts  due  from  the  estate,  but  for  which  no  judgments 
had  been  obtained,  in  all  amounting  to  $508  15,  including  the 
payment  to  Webb,  and  the  sum  advanced  to  Ballentine. 

The  slaves  have  been  sold  by  order  of  the  chancellor  in 
this  cause,  and  the  complainant  insists  that  he  shall  be  reim- 
bursed the  said  sum  of  $508  15  out  of  the  proceeds  of  said 
sale,  before  distribution  is  made  among  the  several  legatees, 
upon  the  ground  that  the  other  legatees  are  bound  to  contri- 
bute their  ratable  shares  of  the  sum  so  advanced.  The  de- 
fendants, Marcus,  Robert  C,  and  Elizabeth  Dandridge,  or  the 
persons  to  whom  they  respectively  have  assigned  their  interest 
in  said  slaves,  not  admitting  the  claim  of  the  complainant, 
likewise  insist,  upon  the  same  principle,  that  they  should  have 
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reimbursed  to  them,  each,  the  amount  advanced  to  discharge 
the  debt  to  Ballentine.  The  other  legatees,  who  advanced 
nothing,  resist  alike  the  claims  of  the  complainant,  and  the 
other  defendants,  upon  several  grounds. 

The  chancellor  held,  that  neither  the  complainant,  nor  the 
defendants,  who  made  advances  to  discharge  the  debt  to  Bal- 
lentine,  were  entitled  to  contribution  from  the  other  defend- 
ants; nor  were  they  entitled  to  have  the  sums  so  advanced  re- 
imbursed out  of  the  proceeds  of  the  sale  of  the  slaves. 

From  this  decree  the  complainant  prosecutes  an  appeal  to 
this  court,  and  the  defendants,  Arrowsmith  and  Meredith,  bring 
a  writ  of  error. 

« 

So  far  as  respects  the  sums  advanced  to  discharge  the  debt 
to  Ballentine;  and  likewise  so  far  as  respects  the  several  pay- 
ments made  by  the  complainant,  except  the  payment  of  $202 
06  towards  the  satisfaction  of  the  judgment  in  favor  of  Yerger, 
we  think  there  is  no  error  in  the  decree  of  the  chancellor. 
Prima  facie  the  debt  to  Ballentine  was  barred  by  the  act  of 
1789,  at  the  time  of  payment;  which  was  made  more  than  two 
years  from  the  qualification  of  the  executor.    There  is  nothing 
in  this  record,  that  we  have  perceived,  to  repel  such  presump- 
tion; and  if  such  were  the  fact,  there  could  be  no  claim  to  con- 
tribution  for  that  reason.    But,  for  another  reason,  no  such 
claim  can  be  asserted  in  this  case.    The  voluntary  payment 
of  the  debts  to  Ballentine,  by  a  portion  of  the  legatees,  would, 
at  most,  constitute  them  creditors  of  the  estate,  by  substitu- 
tion; and  if  the  right  of  action  were  not  barred  by  the  statute 
of  two,  or  of  six  years,  before  the  payment  to  Ballentine,  it 
certainly  was  barred  by  both  statutes  long  before  the  filing  of 
this  bill.     In  regard  to  the  sums  thus  advanced,  the  parties 
stand  merely  upon  the  ground  of  creditors,  who  have  acquired 
no  lien  upon  the  slaves  by  judgment  and  execution;  or  other- 
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wise;  and  we  eee  nothing  in  this  record  to  exempt  them  from 
the  full  operation  of  the  statutes  of  limitation. 

Bat  the  complainant  occupies  different  ground  in  reference 
to  the  payment  made  towards  the  satisfaction  of  the  judgment 
and  execution  in  favor  of  Yerger.  The  creditor,  whose  judg- 
ment was  thus  satisfied,  had  acquired  a  specific  lien  upon  the 
slaves  in  virtue  of  his  judgment  and  execution,  and  they  were 
legally  subject  to  the  satisfaction  thereof.  The  discharge  of 
this  lien,  therefore,  was  for  the  conunon  benefit  of  all  claim- 
ing an  interest  in  the  slaves,  either  for  life,  or  in  remainder; 
and  upon  the  plainest  principles  of  equity,  all  who  were  thus 
jointly  benefited  by  the  discharge  of  the  judgment,  will  be 
held  liable  to  contribute  their  ratable  proportions  of  the  amount 
paid  with  interest  thereon.  Upon  the  mere  ground  of  substi- 
tution to  the  rights  of  the  judgment  creditor,  the  complainant's 
right  to  relief  would  be  clear,  as  the  creditor  would  have  been 
entitled  to  interpose  at  any  time  to  enforce  the  satisfaction  of 
his  judgment  out  of  the  slaves,  or  their  proceeds,  before  distri- 
bution to  the  legatees. 

The  decree  of  the  chancellor  will,  therefore,  be  reversed,  and 
a  decree  entered  in  conformity  with  the  rights  of  the  complain- 
ant as  herein  declared. 
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The  judgments  of  coarts  of  record  may  be  vacated  on  the  ground  of  fraud,  accident  or 
•urpriM,  wherQ  the  party  seeking  to  set  them  aside  is  in  no  de&ult— >but  cannot  be 

falsified  by  proof  aliunde;   as   where  a  judgment    was  entered  by  the    clerk,  as 

« 

upon  the  verdict  of  a  jury,  when  it  should  have  been  a  judgment  nil  dicitf  and  the 
amount  recovered  was  not  in  accordance  with  the  amount  agreed  by  the  parties  to 
be  reoofered,  the  error  eaanotbe  oorraoted  by  bill  in  chancery. 

The  Bank  of  the  State  of  Tennessee  sued  John  Patterson, 
the  maker  of  a  promissory  note,  and  James  Patterson  and 
Marquis  D.  Wilson,  the  endorsers  thereof,  in  assumpsit,  in  the 
circuitcourt  of  Marshall.  Pleas,  '^non-assumpsit,"  "payment," 
"set-off."  To  these  pleas  there  were  replications.  And  at  the 
trial  term  it  appears  that  a  judgment  was  rendered,  on  a  ver- 
dict of  a  jury,  for  $112.  A^.  ^a.  was  issued,  the  money  col- 
lected and  paid  over  to  the  Bank.  A  second  action  was  insti- 
tuted by  the  Bank  against  the  defendants.  The  second  connt 
avers  that  a  suit  was  instituted  previously  on  the  note  above 
stated;  that  a  jury  came  and  returned  a  verdict^  by  mistake, 
for  $112,  when  it  should  have  been  for  $312;  and  that  de- 
fendants acknowledging  the  mistake,  agreed  and  promised  af- 
terwards to  pay  the  sum  of  $200  due  and  unpaid.  On  the 
plea  of  non-assumpsit  a  verdict  and  judgment  were  obtained 
in  the  circuit  court  for  defendants,  which,  on  appeal,  was  af- 
firmed in  the  supreme  court. 

This  bill  was  filed  in  the  chancery  court  at  Lewisburgh,  in 
the  county  of  Marshall,  against  the  defendants,  to  correct  the 
alledged  error  of  the  circuit  court.  Satisfactory  parol  proof 
was  made,  showing  that  no  jury  was  called  in  the  circuit 
court;  that  the  true  amount  which  should  have  been  rendered 
was  $312;  that  no  defence  was  made  to  the  action,  nor  was  it 
pretended  that  any  objection  existed  against  the  rendition  of  a 
judgment  for  the  fuU  amount  of  note  and  interest. 

The  chancellor,  Cahal,  corrected  the  mistake,  and  gave  a 
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decree  for  the  complainant,  for  the  balance  which  should  have 
been  recovered  in  the  circuit  court. 
The  defendants  appealed. 

R  Davidson,  for  complainant. 

The  grounds  upon  which  the  chancellor  predicated  hb  de- 
cree in  this  case,  and  upon  which  I  expect  an  affirmance  of 
it  by  this  court,  is  that  of  accident  or  mistake.  And  I  ap- 
prehend the  only  question  for  the  consideration  of  the  court  in 
this  case  is,  whether  complainant  is  concluded  by  the  judg- 
ment at  law.  That  the  judgment  of  a  court  of  competent 
jurisdiction  upon  a  matter  in  controversy,  is,  in  gener|Ll,  con- 
clusive upon  the  parties  to  it,  cannot  be  doubted,  but  I  contend 
there  are  many  exceptions  to  the  rule*  Courts  of  equity  will 
relieve  against  judgments  at  law  in  a  great  variety  of  cases. 
A  party  will  hot,  however,  be  aided  by  a  court  of  chancery,  af- 
ter a  trial  at  law,  unless  he  can  impeach  the  justice  of  the  ver- 
dict, on  grounds  upon  which  he  could  not  have  availed  himself 
at  law,  or  was  prevented  from  doing  it  by  fraud,  or  accident, 
or  the  action  of  the  opposite  party,  unmixed  with  negligence 
or  fault  on  his  part.  Keamjey  vs.  Smith  and  Jackson^  3  Yerg. 
Rep.  127;  Fonblanque's  Eq.  158. 

But  if  an  unjust  judgment  is  rendered  against  a  party  by  a 
justice  of  the  peace  and  he  is  defeated  of  the  legal  remedy  by 
appeal  or  certioixLri,  in  consequence  of  his  inability  to  give  se- 
curity for  prosecuting  the  same,  equity  will  relieve  him.  3 
Haywood's  Rep.  220.  So,  where  a  judgment  at  law  was  ren- 
dered against  a  man  who  made  no  defence,  because  he  was 
sick  at  the  time  he  was  summoned,  and  for  many  months 
thereafler  was  unable  to  attend  to  business,  this  court  held 
that  equity  would  relieve  him.  Rice  vs.  JR.  R,  Bank,  7  Hump. 
Rep.  39.  So,  if  a  plaintiff  at  law  recovers  a  debt  against  the 
defendant,  and  the  defendant  afterwards  find  a  receipt,  under 
the  plaintiff's  hand,  or  that  the  plaintiff's  own  book  appear- 
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ed  to  be  croBsed,  equity  will  relieve.  2  P.  Williams,  426. 
And  where  in  an  action  against  a  bankrupt,  he,  for  want  of 
hie  commission,  was  unable  to  support  his  plea  of  a  certificate, 
he  was  relieved  in  equity.  2  P.  Williams,  69.  So,  where  a 
defendant  at  law  failed  for  want  of  proving  a  copy  of  a  judg- 
ment, a  perpetual  iivjunction  was  granted.  Prec.  Ch.  203.  A 
biU  in  chancery  was  brought  by  a  defendant  at  law,  on  the 
ground  that  allowances  which  ought  in  justice  to  have  been 
made  to  him,  at  the  trial  were  not  made;  and  Lord  Hardwicke 
inclined  to  relieve,  cited  2  Burrow,  942.    And  if  after  a  trial 

* 

at  law,  a  party,  upon  a  bill  of  discovery,  obtained  culmissions 
from  the  adverse  party,  to  establish  his  case,  the  court  will  re- 
lieve. 2  Cox,  12.  And  it  is  a  sufficient  ground  for  relief  in 
equity,  that  a  party  has,  since  a  trial  at  law,  discovered  evi- 
dence of  which  he  had  no  knowledge,  and  which   with  due 

* 

diligence,  he  could  not  have  discovered  before  the  trial.  I 
Richardson's  Rep.  41.  And  a  judgment  at  law  may  be  im- 
peached in  chancery,  by  a  party  to  it,  on  the  ground  of  fraud. 
3  J.  C.  R.  280;  4  J.  C.  R.  92;  6  J.  0.  R.  235;  2  Hen.  <fe  Munf. 
189;  2  Munf.  253;  3  Bl.  Com.  24,  in  a  note.  If  equity  will 
relieve  against  a  judgment  at  law  obtained  by  fraud,  why 
not  abo  relieve  against  a  judgment  rendered  by  mistake?  Is 
it  not  as  much  against  conscience  for  a  party  to  sustain  an  in- 
jury or  derive  a  benefit  in  the  one  case  as  the  other?  But  we 
are  not  left  to  draw  deductions  from  general  principles,  or 
from  cases  merely  analogous  to  the  one  now  before  the  court; 
for  it  is  believed  the  very  question  involved  in  this  case  has 
been  decided  by  a  court  of  high  authority,  in  the  case  of  Mor- 
ton Sf  Smith  vs.  Wallace^  1  Washington's  Rep.  254.  In  that 
case  equity  relieved  against  a  judgment  rendered  against  a 
sherifi*  through  a  mistake  of  the  clerk  as  to  the  bail-piece  which 
the  plaintiff  and  attorney  had  agreed  might  be  filed. 
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W.  F,  Cooper,  for  complainant. 

It  is  insisted  in  support  of  the  complainant's  bill,  that  the 
court  of  chancery  has  jurisdiction  to  give  relief  in  a  case  of 
mistake  in  the  entry  of  a  judgment  at  law,  clearly  made  out. 

1.  It  is  doubtftd  whether  the  conq>iainant  could  have, 
by  any  steps,  had  the  error  corrected  in  the  circuit  court 
where  the  judgment  was  rendered.  The  mistake  could  only 
be  shown  by  extrinsic  evidence,  and  the  decisions  of  this  court 
seem  to  require  record  evidence  in  all  cases  to  enable  a  court 
to  correct  errors  at  a  subsequent  term.  And  it  is  certain,  none 
but  clerical  errors  can  then  be  corrected.  No  record  evidence 
existed  of  the  mistake  in  this  case,  and  it  may  be  doubtfiil 
whether  it  could  be  considered  as  a  clerical  error.  See  Ridge- 
uxiy  and  others  vs.  Ward,  4  Hump.  430;  lb.  148. 

2.  A  court  of  chancery  has  jurisdiction  to  correct  mistakes 
in  judgments;  and  will  exercise  it  even  in  cases  where  the  ju- 
risdiction may  also  exist  in  the  court  in  which  the  mistake 
was  committed.  1  Mad.  Gh.  77-8;  Medumic^s  Bank  vs.  Win- 
ihome,  19  Johns.  Rep.  244;  Fonbl.  Eq.  28,  694,  top  pages; 
Morton  ^  Smith  Vd.  Wallace^  1  Wash.  Rep.  254;  2  Bar.  &  Har. 
Dig.  Title,  Judgment  and  Mistake. 

S.   Venablej  for  the  defendants. 

The  defendants  contend  fliat  the  court  of  equity  has  no  ju- 
risdiction to  grant  the  relief  sought  by  the  present  bill.  That 
whatever  jurisdiction  it  may  have  in  reforming  contracts  that 
by  means  of  fraud  or  mistake  do  not  express  the  true  inten- 
tion of  the  parties  in  making  them;  yet  it  has  no  jurisdiction 
to  reform  the  verdicts  of  juries  arising  from  mistake,  or,  in- 
deed to  inquire  into  such  mistakes  at  all. 

The  theory  of  the  law  is,  that  every  fact  found  in  the  verdict 
of  a  jury,  on  a  material  issue,  is  true,  except  only  on  applica- 
tion for  a  new  trial. 

When  judgment  has  gone  against  a  party  at  law,  where  he 
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had  an  tmembarrassed  defence,  he  cannot  be  heard  in  eqoity. 
Brandon  vs.  Greeny  7  Hump.  Rep.  130. 

Wh^e  the  county  court  rendered  a  decree,  by  mistake,  for  a 
larger  sum  than  was  intended;  it  was  held,  that  chancery  could 
afford  no  relief,  and  that  any  proof  in  regard  to  the  mistake 
was  incompetent;  because  it  contradicted  the  record.  King 
Ts.  Vaughn^  8  Yeig.  5>9. 

Where  judgment  is  obtained  against  a  sheriff  for  tEe  non* 
return  of  process,  which  in  fact  had  been  returned,  equity 
cannot  afford  relief.    BaUy  et  al,  vs.  Anderson^  6  Hump.  394. 

The  principle  for  which  we  contend,  is  incidentally  approv* 
ed  in  the  case  of  Blabe  vs.  Dunn  and  others^  5  Hump.  598. 

To  grant  the  felief  sought  in  this  case,  would  be  to  encourage 
negligence,  protract  litigation,  and  draw  within  the  cognizance 
of  a  court  of  chancery  the  general  review  of  trials  at  law.  3 
Yerg.  132. 

TuRLKT  J.,  delivered  the  opinion  of  the  court. 

This  bill  is  filed  to  correct  a  judgment  of  the  circuit  court  of 
the  county  of  Marshall. 

It  appears  from  the  pleadings  and  proof  in  the  case,  that  the 
Bank,  on  the  31&t  day  of  August,  1842,  instituted  a  suit  in  the 
circuit  court  of  Marshall  county,  against  the  defendants,  as  the 
endorsers  of  a  dishonored  promissory  note,  for  the  sum  of  three 
hundred  dollars;  that  to  this  action  the  defendants  pleaded 
non-assumpsit,  payment  and  set-off;  to  which  there  were  replica- 
tions and  issues.  It  appears  from  the  record  of  the  case  in  said 
circuit  court,  that  it  was  tried  by  a  jury  at  the  January  term, 
1843,  who  returned  a  verdict  in  favor  of  tjie  plaintiff  for  the 
sum  of  one  hundred  and  twelve  dollars  damages,  for  which 
sum  judgment  was  given,  there  being  no  application  for  a  new 
trial  and  no  appeal.  t 

The  grounds  upon  which  this  judgment  is  sought  to  be  cor- 
27— Vol.  viii. 
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reeled,  is,  that  the  amount  for  which  it  was  rendered  is  too 
small,  and  that  this  error  was  produced  by  the  mistake  of  the 
clerk  in  entering  it;  that  although  it  appears  that  the  dam- 
ages were  assessed  by  a  jury,  empanneled  to  try  the  cause; 
yet,  in  point  of  fact,  no  such  jury  was  empanneled,  and  no 
verdict  was  ever  returned,  but  that  the  judgment  was  intended 
to  be  entered  by  nil  dicit,  the  parties  agreeing  upon  the  amount 
of  damages,  and  the  defendants  abandoning  their  defences; 
but  that  the  clerk,  in  pursuance  of  a  practice  in  that  court,  en- 
tered the  judgment  as  upon  the  verdict  of  a  jury,  instead  of 
by  nH  dicii. 

The  clerk  of  the  court  proves,  that  it  had  been  the  usual 
practice  of  that  court,  to  enter  judgments  in'  cases  in  which 
'  there  was  no  litigation,  upon  the  minutes  of  the  court,  as  of  a 
jury,  making  the  entries  thereof  to  i^pear  as  though  a  jury 
had  actually  been  empanneled,  when  in  fact,  no  jury  had  been 
sworn:  That  from  the  exanination  of  memoranda  kept  of  each 
day's  work,  it  appears  that  the  judgment  was  rendered  as  of  a 
jury,  there  not  having  been  one  empanneled  in  the  cause. 

The  attorney  for  the  Bank  proves,  that  when  the  cause  wa§ 
regularly  reached  for  trial,  it  was  not  pretended  by  the  de- 
fendants, or  their  attorney,  that  they  had  any  real  defence  to 
make  to  the  suit,  or  that  they  were  not  bound  to  pay  the 
amount  mentioned  in  the  note  and  interest  thereon;  but  is 
not  certain  that  there  was  any  formal  agreement  between  him- 
self and  the  attorney  for  the  defendants,  as  to  the  precise 
amount  for  which  the  judgment  should  be  rendered;  but  that 
he  is  confident  that  there  is  a  mistake  in  favor  of  the  defend- 
ants, for  two  hundred  dollars,  in  the  judgment,  and  also  that 
no  jury  was  empanneled.  Now,  upon  this  proof,  can  a  court 
of  chancery  rectify  the  mistake  which  is  charged  to  have  oc- 
•  curred  in  the  rendition  of  the  judgment?  We  think  most  clear- 
ly not. 

The  judgments  of  courts  of  record  are  of  such  high  verity, 
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that  their  existence  cannot  be  impeached  by  parol  proof;  they 
may  be  vacated  and  eet  aside,  if  they  have  been  obtained  by 
fraud,  inevitable  accident,  or  durpriae,  when  the  party  seeking 
to  set  them  aside,  is  in  no  default  himself;  but  we  know  of  no 
instance  in  which  they  have  been  contradicted  and  falsified 
by  proof  aliunde;  to  permit  this  would  be  exceedingly  danger* 
ous.  They  are  the  highest  and  most  solemn  evidences  of  the 
rights  claimed  under  them,  and  to  permit  them  to  be  attacked 
by  parol  proof,  with  a  view  of  showing,  that  they  do  not  speak 
the  truth  in  relation  to  the  matters  contained  in  them,  would 
be  necessarily  to  endanger,  in  a  very  high  degree,  the  cc^rtain- 
ty  and  permanency  of  all  civil  rights:  a  man  would  never 
know  when  a  controversy  affecting  them  was  finally  ended. 

Records  of  courts  are  of  such  high  dignity,  that  they  alone 
ean  prove  themselves,  no  other  testimony  whatever  being  ad- 
missible for  that  purpose;  they  are,  therefore,  kept  with  the 
greatest  possible  care  by  men  appointed  to  office,  acting  under 
the  Bolenm  sanction  of  an  oath.  The  judgments  rendered  in 
them  are  spread  upon  the  minutes  of  the  court  rendering  them 
every  day,  which  are  daily  read  to  the  judge  who  gave  them, 
and  signed  by  him.  This  is  done  with  the  view,  that  if  any 
thing  be  therein  stated  to  have  been  done,  ordered  or  adjudg- 
ed, which  was  not,  it  may  be  forthwith  corrected;  and  in  addi-* 
tion  to  all  this,  the  .whole  proceedings  are  required  to  be  duly 
enrolled  by  the  proper  officer  in  a  book  kept  for  that  purpose. 
All  this  solemnity  is  for  the  express  purpose  of  keeping  them 
true;  and  to  avoid  the  dangerous  necessity  of  either  sustaining 
or  dismissing  them  by  parol  evidence. 

Now,  how  is  this  case?  A  judgment  has  been  entered  upon 
the  minutes  of  the  court,  which  are  required  by  law  to  be 
kept;  it  is  entered  by  the  clerk,  and  by  this  entry  it  appears  to 
have  been  upon  the  finding  of  a  jury;  these  minutes  have 
been  read  to  the  judge  of  the  court  who  gave  the  judgment, 
whose  duty  it  was  to  have  carefully  superintended  them,  and 
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prevent  them  from  speaking  faleely:  and  we  are  bound  to  pre- 
«ame  that  he  did  his  duty.  This  he  could  not  have  done,  if  he 
permitted  the  clerk  to  enter  a  judgment  as  upon  the  finding 
of  a  jury,  when  no  jury  was  empanneled.  Here  then  we  have 
this  solemn  evidence  of  the  existence  of  this  judgment,  ren- 
dered upon  the  verdict  of  a  jury;  and  now  it  is  sought  to  be 
rebutted  by  the  oath  of  the  clerk,  that  he  finds  from  memo- 
randa kept  by  himself,  of  the  day's  proceedings,  that  no  jury 
was  empanneled.  Can  it  be  possible  to  suppose  that  rough 
minutes  of  the  clerk  shall  cpuntervail  the  true  minutes  of  the 
court,  the  recollection  of  the  clerk,  the  solemn  attestation  of 
the  judge?  If  they  can,  truly  judgments  have  lost  their  sanc- 
tity. 

The  testimony  of  the  attorney  proves  nothing,  but  that  he 
is  confident,  that  there  is  a  mistake  in  the  amount  for  which 
the  judgment  was  rendered  in  favor  of  defendants,  and  that 
there  was  no  jury  empanneled.  This  confidence  of  the  attor- 
ney can  no  more  weigh  against  the  existence  of  the  judgment, 
as  it  appears  to  have  been  rendered,  tibian  can  the  rough  min- 
utes and  recollection  of  the  clerk. 

We  must  then  take  it,  that  the  judgment  was  rendered  as  it 
purports  to  be,  upon  the  verdict  of  a  jury.  This  being  a  fact, 
the  mistake  was  the  mistake  of  the  jury;  and  that  not  induced 
by  fraud,  inevitable  accident,  or  surprise,  and  the  only  remedy 
was  by  motion  for  a  new  trial,  which  the  plaintifi*  neglected 
to  make,  and  for  the  not  doing  of  which,  there  is  no  other  ex- 
euse,  than  that  the  minutes  were  not  examined,  and  the  mis- 
take, therefore,  not  discovered  until  it  was  too  late  to  rectify 
it.  This  is  the  neglect  of  the  plaintifi*.  We  have  not  deemed 
it  necessary  to  enter  into  an  examination  of  the  cases  in 
which  a  court  of  chancery  will  relieve  against  judgments  ob- 
tained by  fraud,  accident,  surprise  or  mistake,  because  it 
would  be  almost  interminable,  and  because  it  is  not  necessary 
Ibr  this  case,  in  as  much  as  in  all  the  cases  in  which  such  relief 
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is  granted,  the  existence  of  the  judgment,  and  the  verity  of 
what  it  speaks,  is  not  broaght  into  controversy,  but  it  is  con* 
sidered,  that  to  enforce  it  is  iniquitous  and  uiyust;  because  it 
has  been  obtained  by  fraud,  or  when  the  opposite  party  was 
not  prepared  for  trial;  by  inevitable  accident,  or  other  cause, 
by  reason  of  which  he  has  been  prevented  from  having  a  fair 
trial,  and  without  his  own  default;  in  which  cases,  either  a  new 
trial  is  granted,  or  the  judgment  enforced  as  the  case  m^y  be. 

It  is  not  denied  that  cases  may  be  found  where  relief  has 
been  granted  in  chancery  against  judgments  at  law,  which 
have  been  rendered  contrary  to  the  rights  of  the  parties,  where 
there  was  neither  accident  nor  surprise  on  the  part  of  the  de- 
fendant, but  a  mistake  on  the  part  of  the  court,  as  to  the  right 
of  the  case.  But  these  cases  will  be  found,  to  be  cases  in 
which  the  court  either  had  no  jurisdiction,  or  the  proceedings 
were  of  a  summaiy  nature;  indeed  in  the  latter  class  the  ju- 
risdiction of  the  court  to  grant  such  relief,  is,  to  say  the  least 
of  it,  of  doubtful  propriety,  but  in  this  class  of  cases,  the  judg- 
ments are  not  falsified,  but  relieved  against. 

But  we  do  unhesitatingly  say,  that  no  case  of  undoubted 
authority  can  be  found  in  which  a  court  of  chancery  has  re- 
lieved against  a  judgment  at  law,  upon  the  ground  that  the 
record  showed  a  difierent  form  of  judgment  from  that  which 
was  intended  to  be  entered  by  the  parties  to  it,  and  that  if  it 
had  been  otherwise  entered,  a  mistake  in  the  amount  might 
have  been  corrected,  which  cannot  be  from  the  form  used,  and 
which  precludes  such  a  correction. 

We,  therefore,  reverse  the  decree  of  the  chaaoellor  rendered 
in  this  case,  and  dismiss  the  complainant's  bill  with  costs. 
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Where  complainant  purehased  all  the  lands  defendant  had  pvrchaaed  of  another,  at  • 
given  sum,  and  the  defendant,  in  his  conveyance,  omitted  intentionally  to  convey  one 
tract  which  he  had  purchased;  such  omission  is  a  fraud,  for  which  the  court  will  de> 
ir 'e  in  compensation,  the  value  of  rhe  land  omitted. 

This  is  a  bill  filed  by  Grissom  against  Sorreil,  in  the  cban* 
eery  court  at  Sparta,  which  prayed  a  decree  for  the  value  of  a 
tract  of  land  omitted  in  a  deed  of  conveyance  to  complainant. 
The  presiding  chancellor,  Ridley,  on  bill,  answer,  replication, 
and  proof,  gave  a  decree  in  conformity  with  the  prayer  of  the 
bill.    The  defendant  appealed. 

<S.  Tumet/,  for  complainant. 

Goodall  and  Minnis,  for  defendant. 

Green  J.  delivered  the  opinion  of  the  court. 

The  bill  in  this  cause  alledges,  that  the  defendant  having 
purchased  of  Timothy  Couch,  his  lands,  lying  in  White  coun^, 
for  the  sum  of  three  hundred  dollars,  the  complainant,  though 
having  no  intimate  knowledge  of  the  lands,  agreed  with  Sor- 
reil, to  give  him  the  same  price,  to  wit,  three  hundred  dollars, 
for  the  land  purchased  by  him  from  Couch.  This  trade  was 
made,  relying  on  Sorreil,  that  he  had  not  given  too  much  for 
the  lands.  Sorreil  then  executed  to  complainant  a  bond  for 
two  small  tracts,  as  the  lands  he  had  purchased  from  Couch — 
fraudulently  leaving  out  a  tract  of  fifty  acres,  and  concealing 
from  complainant  the  fact,  that  said  fifty  acres,  constituted  part 
of  the  said  defendant's  purchase  from  Couch. 

The  complainant  took  the  bond  executed  by  Sorreil,  relying 
on  his  faith,  that  it  included  all  the  land  he  had  bought  of 
Couch,  and  paid  him  one  hundred  dollars,  and  executed  hia 
two  several  notes  for  one  hundred  dollars  each,  the  price  agreed 
to  be  given  for  the  whole  of  said  land. 
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Sabseqnently  the  complainant  was  informed  by  Couch,  that 
the  defendant  had  purchased,  in  addition  to  the  two  tracts  de- 
scribed in  the  title  bond,  the  fifty  acres  aforesaid.  • 

The  answer  denies  the  fraudulent  concealment  charged  in 
the  bill,  and  states,  that  the  respondent  repeatedly  refused  to 
sell  the  fifty  acre  tract  to  the  complainant.  The  defendant 
also  insists,  that  however  culpable  in  morals,  the  concealment 
charged  may  be,  it  is  not  fraud  in  law,  which  a  court  of  chan- 
cery can  relieve  against. 

The  deposition  of  Silas  Norris,  proves,  that  the  witness  was 
present  at  the  time  the  trade  was  made  between  the  parties; 
that  Grissom  proposed  to  give  three  hundred  dollars  for  all  the 
land  Sorrell  had  bought  of  Timothy  Couch  at  that  price,  to 
which  proposal  Sorrell  agreed,  and  the  trade  was  made.  Gris- 
som said,  he  had  not  looked  at  the  land,  but  that  he  bought  it 
on  Sorrell's  judgment. 

Other  witnesses  corroborate  this  testimony,  so  as  to  esta- 
blbh  fiilly  the  allegation  in  the  bill. 

It  was  proved  that  Sorrell  had  purchased  the  fifty  acre  tract 
from  Couch,  with  the  other  lands  sold  to  complainant,  giAdng 
for  the  whole  the  sum  of  three  hundred  dollars. 

We  are  of  opinion  the  facts  charged,  and  proved  in  this  case, 
constitate  a  fraud  on  the  part  of  the  defendant,  that  entitles 
the  complainant  to  relief. 

It  is  not  as  the  defendant's  counsel  contends,  merely  the  as- 
sertion of  a  falsehood  on  the  part  of  the  defendant,  as  to  the 
price  he  had  given  for  the  land  he  had  sold  the  complainant. 

If  the  complainant  had  purchased  the  two  tracts  described 
in  the  title  bond,  for  three  hundred  dollars,  upon  his  own  judg- 
ment, that  these  lands  were  worth  that  sum,  the  fact,  that  the 
defendant  falsely  stated,  that  he  had  given  Couch  three  hun- 
dred, when  he  had  only  given  two  hundred  and  fifty  dollars — 
However  reprehensible  in  morals,  would  not  have  afforded  the 
complainant  any  relief  here. 
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But  the  facts  of  this  case,  are  much  stronger  against  the  de- 
fendant, than  the  proposition  above  stated. 

Here,  the  complainant  purchase/!,  relying  on  the  judgment 
and  good  faith  of  the  defendant — and  he  purchased  all  the 
lands  the  defendant  had  bought,  for  three  hundred  dollars, 
from  Couch. 

With  this  distinct  verbal  agreement,  the  defendant  fraudu- 
lently omitted  to  insert  the  fifty  acre  tract  in  the  bond;  and 
by  reason  of  the  complainant's  want  of  acquaintance  with  the 
lands,  was  enabled  to  impose  upon  him  the  bond  for  the  two 
tracts  only,  as  being  all  the  land  purchased  from  Couch. 

A  more  gross  fraud,  we  think|  could  hardly  be  stated.  The 
complainant  is  entitled  to  a  decree  for  the  value  of  the  fifty 
acre  tract. 

Affirm  the  decree. 


Robinson  vs.  Chairman,  &c. 

No  action  lies  in  the  name  of  the  chairroain  of  the  county  coart,  for  the  benefit  of  an 
administrator,  on  a  refunding  bond.  The  act  of  1789,  ch.  23,  sec*  2,  auiboriz«s 
suit  on  such  bonds  for  the  benefit,  and  at  the  instance  of  creditors,  and  no  others. 

This  was  an  action  on  a  refunding  bond,  in  the  circuit 
court  of  Rutherford  county,  by  the  chairman  of  the  oonnty 
court  of  said  county,  for  the  benefit  of  the  administrator.  Ma- 
jors, agidnst  Robinson. 

A  verdict  and  judgment  were  rendered  for  the  plaintiflT 
Defendant  appealed. 

H,  M,  Burton^  for  plaintiff  in  error. 
Keebky  for  defendant  in  error. 
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McKiHNBT,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt,  brought  in  the  name  of  "the  Chair- 
man of  the  county  court  of  Rutherford  county,  who  sues  for  the 
use  of  William  Msgors,  administrator,  with  the  will  annexed^ 
of  Mary  Ward,  deceased,"  against  Josiah  Robinson,  the  plain- 
tiff in  error,  upon  a  bond  in  the  following  words,  viz: 

"We  acknowledge  ourselves  indebted  to  William  Vinson, 
chairman  of  the  county  court  of  Rutherford  county,  in  the 
sum  of  twenty-five  hundred  and  twenty-eight  dollars  and  — 
cents.  To  be  void,  however,  if  said  Josiah  Robinson,  who  has 
this  day  received  of  William  Mayors,  administrator,  with  the 
will  annexed,  of  Mary  Ward,  deceased,  the  sum  of  twelve  hun- 
dred and  sixty  dollars,  his  share  of  the  personal  estate  of  the 
said  Mary  Ward,  deceased,  should  pay  and  refund  his  ratable 
part  of  any  debt  or  debts  against  said  estate,  which  may  here- 
after be  sued  for,  recovered,  or  otherwise  duly  appear."  This 
bond  bears  date,  27th  December,  1842,  and  was  executed  by 
the  said  Robinson,  with  one  surety,  who  is  not  proceeded 
against  in  this  suit. 

The  breach  of  the  condition  .of  said  bond,  assigned  in  the 
declaration,  is,  in  substance,  that  a  suit  was  afterwards  brought 
against  said  administrator,  in  the  circuit  court  of  Rutherford 

county,  to  recover  a  debt  of  $ ,  due  from  the  said  Mary 

Ward,  in  her  life  time,  to  ontj  Thompson  Ward;  that  he  filed 
the  plea  of  fully  administered,  and  relied  thereon,  but  it  was 
found  against  him,  on  the  ground  that  the  foregoing  bond,  ta- 
ken by  him  from  said  Robinson,  had  but  one  surety,  and  that 
judgment  was  recovered  against  him,  which  he  is  liable  to  pay 
out  of  his  own  proper  goods,  &c.;  that  the  defendant  had  no- 
tice of  said  debt,  but  failed  and  refiised  to  pay,  &c.  The  plea 
of  performance  of  the  condition  of  said  bond,  and  two  other 
pleas — not  necessary  to  be  noticed — were  filed  by  the  defend- 
ant below.    Issue  was  taken  on  the  first  plea,  the  two  other 
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pleas  were  demurred  to,  and  the  demurrer  was  sustained.  At 
the  November  term,  1847,  of  the  Rutherford  circuit  court,  a 
trial  was  had,  and  the  jury  found  in  favor  of  the  plaintiff  be- 
low. Judgment  was  rendered  for  the  penalty  of  the  bond,  to 
be  discharged  by  the  payment  of  $207  17,  the  amount  found 
by  the  jury,  and  costs  of  suit.  A  new  trial  was  moved  for, 
which  being  overruled,  a  motion  in  arrest  of  judgment  was 
entered,  and  was  also  overruled.  To  reverse  this  judgment  a 
writ  of  error  is  prosecuted  to  this  court,  and  several  errors  are 
assigned. 

It  is  argued,  on  behalf  of  the  plaintiff  in  error,  that  the  bond 
declared  on  is  not  a  good  statutory  bond,  because  not  taken 
to  ''the  chairman  of  the  county  court  for  the  time  being,  and 
his  successors,"  because  a  record  was  not  made  of  it  in  the 
county  court;  and,  also,  because  it  had  but  one  surety;  and, 
therefore,  no  suit  can  be  maintained  upon '  it  in  the  name  of 
the  chairman  of  the  cotinty  court,  in  his  official  character. 
This  position  may  be  correct,  but  we  regard  its  decision  in  thb 
case  as  wholly  unimportant;  because,  admitting  the  bond  in 
question  to  be  a  good  statutory  bond,  as  contended  by  the 
counsel  for  the  defendant  in  error,  it  is  very  clear  that  no  ac- 
tion can  be  maintained  upon  it  by  the  administrator,  or  for  his 
benefit.  The  2d  section  of  the  act  of  1789,  ch.  23,  in  express 
terms  declares,  that  the  bond  taken  pursuant  to  its  provisions, 
from  the  legatee  or  distributee,  to  refund*  a  ratable  part  of 
any  debt  or  debts  which  may  afterwards  be  sued  for  and  re- 
covered by  a  creditor  or  creditors  of  the  estate,  ''shall  be  and 
enure  to  the  sole  use  and  advantage  of  the  creditors."  And  the 
3d  section  prescribes  the  mode  of  proceeding,  by  which  the  cred- 
itors shall  avail  themselves  of  the  benefit  of  such  bond;  it  is 
as  follows:  "When  the  executor  or  administrator  shall  after- 
wards be  sued,  and  shall  plead  fully  administered,  no  assets, 
or  not  sufficient  to  satisfy  the  plaintiff's  demand,  and  such 
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plea  shall  be  found  in  his  favor,  the  plaintiff  may  proceed  to 
ascertain  his  demand  and  sign  judgment.  And  on  motion  a 
writ  or  writs  of  scire  facias  shall  issue,  summoning  such  per- 
sons  who  have  entered  into  bond  as  aforesaid,  to  show  cause 
why  execution  should  not  issue  against  them  for  the  amoant 
of  such  judgment;  and  if  there  be  judgment  against  the  de- 
fendants, or  any  of  them,  execution  may  issue  thereon,"  &c. 

This  remedy  is  confined  to  the  creditors  alone;  and  cannot 
be  resorted  to,  even  by  them,  where,  as  in  this  case,  the  plea  of 
"fully  administered"  had  been  found  against  the  administrator 
or  executor.  This  statute  was  not  intended  for  the  benefit  of 
the  executor  or  administrator;  they  can  have  no  remedy  or 
action,  whatever,  upon  the  bond  taken  from  the  legatee,  or  dis- 
tributee, in  pursuance  of  its  provisions.  Admitting  that  the 
satisfaction  of  the  judgment  in  this  case,  (which  is  not  aver- 
red, however,  in  the  declaration,)  would  constitute  the  admin- 
istrator a  creditor  of  the  estate,  still  he  would  not  be  a  credi- 
tor of  the  character  to  whose  benefit  the  refunding  bond  ex- 
clusively enures,  by  the  terms  of  the  act.  The  legislature,  so 
far  from  intending  to  create  a  right  of  action  in  favor  of  the 
executor  or  administrator  against  the  legatee  or  distributee  to 
whom  payment  had  been  made  of  his  portion  of  the  estate, 
intended  just  the  reverse.  The  object  was  to  relieve  him  fi-om 
the  necessity  to  which  he  was  subject  previous  to  the  passage 
of  the  act,  of  bringing  suit  to  compel  the  legatee  or  distribu- 
tee to  refund,  and  on  failure  to  do  which,  he  became  person- 
ally liable  to  the  creditors,  and  to  leave  it  to  the  creditors, 
whose  right,  perhaps,  would  be  less  questionable,  to  compel 
repayment  for  their  benefit. 

The  remedy  for  the  administrator,  in  this  case,  must  be  sought 
in  another  forum,  as  it  existed  before  the  passage  of  this  act. 
We  are  of  opinion  that  this  action  cannot  be  maintained,  and 
the  judgment  of  the  circuit  court  will,  therefore,  be  reversed 
and  arretted. 
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English  vs,  Tobojiison  et  tds. 

Where  slaT^t  wero^uld  et  execurion  tale  and  psrchased  by  a  third  perion  with  an  un- 
dtf^rstaoding  that  the  defendant  in  the  e&ecoticm  eboald  have  the  li^bt  to  redeem 
theini  and  obtnined  them  at  a  reduced  price  by  such  nndervtanding:  It  10  held  that 
the  slaves  were  held  in  trust  for  the  benefit  of  the  execution  debtor,  and  that  a  bill 
would  He  at  the  instance  of  other  creditors  to  subject  the  slaves  to  resale,  and  the 
turpi  us  proceeds  to  the  satisfaction  of  the  claims  of  such  creditors. 

Tomlinson  was  indebted  to  English  and  others,  and  the 
slaves  of  Tomlinson  were  offered  for  sale  on  execution.  Hale 
procured  Arrowsmith  to  purchase  them  with  liberty  to  Tomlin- 
son to  redeem  them.  Hale  advanced  part  of  the  money  to  Ar- 
rowsmith to  make  the  purchase.  They  were  purchased  by  Ar- 
rowsmith. Tomlinson  failed  to  redeem  them,  and  English,  a 
creditor,  filed  his  bill  in  the  chancery  court  at  Pulaski  against 
Tomlinson  and  Arrowsmith,  praying  that  the  slaves  be  sold, 
the  amount  advanced  by  Arrowsmith  be  refunded,  and  the 
balance  decreed  to  be  paid  to  him  in  discharge  of  his  debt. 
Hale  filed  his  cross  bill,  asserting  the  purchase  of  said  slaves 
in  part  for  himself.  These  bills  were  answered,  and  the  proof 
brought  forward.  The  chancellor,  Cahal,  ordered  a  decree  to 
be  entered,  which  is  as  follows: 

"It  appearing  to  the  satisfaction  of  the  court,  that  the  pur- 
chase of  the  slaves  Caroline  and  her  children,  Ann  and  Ellik 
mentioned  in  the  pleadings  and  proof,  by  defendant  Arrow- 
smith,  was  fair  a.nd  bona Jide,  and  was  made  by  him  for  defend- 
ant Hale,  and  to  the  amount  of  $300  paid  for  with  the  money 
of  said  Hale.  And  it  appearing  to  the  court,  that  defendant 
Tomlinson,  has  no  interest  in  said  slaves,  either  legal  or  equi- 
table, and  advanced  none  of  the  purchase  money,  and  that 
the  same  are  not  and  ought  not  to  be  subject  to  the  claim  of 
complainant;  It  is  therefore  ordered,  ac^ udged  and  decreed  by  the 
court  that  complainant's  bill  be  dismissed,  and  that  complain- 
ant pay  all  the  costs  of  the  cause,  except  the  costs  of  filing 
the  cross  bill  and  the  proof  theraon,  by  said  Hale,  which  latter 


DECEMBER  TERM,  1847.  379 

[BngHtb  ««.  TomlinnoDetft)*.]^ 

the  said  Hale  will  pay,  and  for  all  which  executions  will  issue 
respectiyely.  And  it  is  further  ordered  and  decreed,  that  the 
defendant  Hale  pay  to  the  defendant  Arrowsmith  the  balance 
of  th^  purchase  money  for  said  slaves  and  interest,  and  upon 
such  payment  that  said  Arrowsmith  convey  to  scud  Hale,  the 
said  slaves  and  their  increase,  and  that  this  cause  be  retained 
in  court  until  such  conveyance  and  payment  are  made,  and  for 
the  further  action  of  the  court  thereon,  if  necessary." 

A.  Wright,  for  complainant. 

The  complainant  contends  the  decree  of  the  chancellor  is 
erroneous,  and  should  be  reversed,  and  that  he  should  have  a 
decree  for  his  debt,  interest  and  costs. 

1.  Because  the  proof  shows  that  Arrowsmith  bid  off  these 
negroes  for  Tomlinson,  under  a  contract  that  he  might  refund 
the  money  bid,  and  redeem  the  negroes,  and  that  therefore 
Arrowsmith  really  holds  them  in  trust  for  Tomlinson,  the  trans* 
action,  in  effect,  being  a  mortgage  between  them.  If  so,  com- 
plainant being  a  creditor  of  Tomlinson,  may  redeem.  Yoder 
vs.  Standifordy  7  Monroe  480  cited  2  Harr.  and  Barb.  Dig.  261; 
or  may  have  a  sale  and  apply  the  proceeds  first  to  Arrow- 
smith's  debt  ajid  interest  deducting  for  use,  hire  &c.,  and  the 
surplus  to  coi^lainant's  debt,  interest  and  coists.  2  Litt.  382, 
cited  2  Barb,  and  Harr.  Dig.  806-7.  5  Paige  9,  Denton  vs. 
McKenzie^  1  Des.  Rep.  289.  The  same  thing  will  follow,  if 
Hale  furnished  any  part  of  the  money.  The  court  will  order 
an  account,  pay  Hale  and  Arrowsmith  what  is  due  them,  and 
apply  the  residue  to  complainant's  debt. 

The  fact  that  defendants  have  conspired  to  defraud  com- 
plainant out  of  his  debt,  and  now  represent  that  as  a  sale, 
which  was  originally  a  trust  or  mortgage,  cannot  change  the 
case,  or  impair  complainant's  rights.  Ballard  vs.  Jones  ^ 
Ingram,  6  Hum.  Rep.  455. 

2.  Suppose  the  court  shall  be  of  opinion,  that  Arrowsmith 
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or  Hale  did  not  buy  the  slaves  in  trust  for  Tomlinson,  and  that 
there  is  no  equity  existing  in  favor  of  the  latter  against  them 
or  either  of  them,  and  suppose  further  th^t  there  is  not  suffi- 
cient evidence  of  fraud  to  induce  the  court  to  avoid  the  pur- 
chase by  Arrowsmith,  and  Hale  absolutely,  yet  we  say,  here 
are  such  suspicious  circumstances  as  to  the  adequacy  of  the 
consideration  and  fairness  of  the  transaction,  that  the  court 
will  not  let  the  sale  stand  absolutely,  but  only  as  security  for 
the  sum  actually  paid.  Hqrneetals  vs.  MceveSy  1  Vern.  468; 
Boyd  vs.  Dunlapy  1  Johns  Gh.  Rep.  478;  LoydvB,  Currin^S  Hum. 
Rep.  465. 

3.  It  may  even  be  questioned  whether  a  sale,  conducted  as 
this  was,  ought  not  to  be  set  totally  aside  for  fraud. .  Smith  et 
als.  vs.  Gfeenlce,  2  Dev.  Law  Rep.  126.  Here  is  a  man  heav- 
ily indebted — ^far  beyond  his  means  of  payment.  His  three 
slaves  worth  $750  are  bid  off  for  501.  The  sherifT,  debtor, 
and  pi^rchaser  seem  to  have  conspired  to  make  the  property 
bring  as  little  as  possible,  that  it  may  fall  back  to  the  debtor, 
his  family  or  relation.  How  do  they  affect  this?  By  a  sale  for 
specie — by  stifling  competition  in  the  bidding — ^by  a  sale  in  the 
lump  and  not  lots  to  suit  purchasers — by  representations  every 
where  made  at  and  before  the  sale,  that  Arrow^ith  is  buying 
for  Tomlinson,  that  he  may  redeem,  and  all  of  wnich  it  is  clear 
had  a  most  powerful  influence  at  the  sale.  And  yet  now  the 
debtor  has  the  eiSrontery  to  tell  us  that  the  idea  that  he  was 
to  redeem,  so  eagerly  held  out  on  the  day  of  sale  was  all  false. 
The  debtor  has  no  right  to  give  away  his  property  and  leave 
his  debts  unpaid;  and  what  right  has  he  to  make  an  arrangc^- 
ment  through  its  sale,  by  which  i  or  i  of  its  value  will  be  se- 
cured to  his  children  or  relations? 

N.  S.  Brawny  for  defendants. 

In  this  cause  the  complainant  seeks  to  set  aside  the  sale  of 
the  negroes  purchased  by  the  defendant  Arrowsmith  upon  the 
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ground  of  fraud  and  collusion  between  him  and  his  co-defend* 
ant  Tomlinson. 

1.  For  the  complainant  and  his  aUegations,  there  is  no  direct 
proof;  and  the  allegations  are  expressly  denied  by  the  answers. 
The  bill  must  therefore  fail  because  there  is  not,  at  most,  the 
quantum  of  proof  required  to*overtum  the  answers. 

2.  The  depositions  of  defendants  Tomlinson  and  Arrow- 
smith,  taken  by  defendant  Hale,  are  full  and  positive,  and  es« 
tablish  beyond  all  doubt,  that  the  purchase  of  the  negroes  by 
Arrowsmith,  was  made  in  good  faith,  and  exclusively  for  the 
benefit  of  Hale,  and  under  his  instructions,  and  that  none  of 
Tomlinson's  money  went  into  the  payment,  nor  was  he  bound 
in  any  way  for  the  payment  of  any  portion  of  the  purchase 
money. 

Geeen,  J.  delivered  the  opinion  of  the  court. 

In  1843,  the  defendant,  Tomlinson,  was  the  owner  of  these 
negroes,  a  woman,  Caroline,  and  her  two  children,  a  girl  7 
years  old,  and  a  boy  5  years  old.  These  negroes  having  been 
levied  on  by  virtue  of  an  execution  against  him,  and  he  be* 
ing  greatly  indebted,  the  said  Tomlinson  went  to  Mississippi  to 
see  P.  H.  Hale,  >^ho  was  his  brother-in-law,  and  possessed  of 
means,  to  prevail  on  him  to  become  the  purchaser  of  said 
slaves.  Hale  agreed  to  furnish  the  money,  if  Tomlinson  could 
get  a  friend  to  buy  them,  and  pay  for  them  in  the  first  instance. 
Tomlinson  told  him  the  defendant  Arrowsmith  had  money  and 
could  be  relied  on,  and  that  he  thought  Arrowsmith  could  be 
prevailed  on  to  purchase  the  negroes,  and  advance  the  money. 
Hale  thereupon  handed  Tomlinson,  $100,  to  be  placed  in  the 
hands  of  Arrowsmith,  and  wrote  Arrowsmith  a  letter,  request- 
ing him  to  purchase  the  negroes  for  him,  and  promising,  sub- 
sequently, to  forward  the  entire  sum  which  might  be  advanced 
in  making  said  purchase.     Tomlinson  handed  Arrowsmith 
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Hale's  letter,  and  the  $100,  and  Arrowsmith  agreed  to  buy  the 
negroes.  At  the  sale  there  were  a  number  of  persons,  and 
several  men  who  were  in  attendance,  failed  to  bid  for  the 
slaves,  because  all  the  slaves  now  in  dispute,  were  at  the  in- 
stance of  Tomlinson,  put  up  together,  and  it  was  understood 
that  Arrowsmith  was  to  buy  th^m,  and  permit  Tomlinson  to 
redeem  them.  This  was  suggested  by  Tomlinson,  to  several 
persons  who  had  intended  to  bid,  and  who  were  thereby  de- 
terred from  doing  so;  and  it  was  generally  understood  among 
the  persons  in  attendance  at  the  sale,  that  Tomlinson  was  to 
be  permitted  to  redeem  the  slaves. 

Arrowsmith  did  become  the  purchaser  of  the  slaves,  for  the 
price  of  l|501,  they  being  at  the  time,  worth  $700.  Hale  has, 
since  the  sale,  advanced  two  hundred  dollars  to  Arrowsmith, 
making  in  all  $300  paid  by  him.  Heie  procured  the  negroes 
to  be  purchsLsed  by  Arrowsmith,  in  order,  that  they  might  be 
kept  together,  and  that  Tomlinson  might  redeem  them  if  he 
became  able.  The  complainant,  English,  is  a  creditor  of  Tom- 
linson, and  brings  his  bill  to  have  a  decree  for  an  account,  and 
sale  of  the  slaves,  and  that  the  surplus  be  applied  to  his  debt. 
We  think  the  evidence  in  this  case  establishes  that  there  was 
an  understanding  between  Hale,  Tomlinson  and  Arrowsmith, 
that  the  negroes  were  to  be  purchased  by  Arrowsmith  and 
held  by  him,  subject  to  a  right  on  the  part  of  Tomlinson  to  re- 
deem them,  if  he  should  become  able. 

Theremay  not  have  been  an  express  agreement  to  this  effect, 
but  the  circumstances  convince  us,  that  such  was  the  distinct  un- 
derstanding. Tomlinson  and  Arrowsmithi  iu  their  answer, 
while  they  deny  that  there  was  any  contract  that  Tomlinson 
might  redeem,  admit  that  "Hale  made  said  advance  to  avoid 
a  seperation  of  the  negroes  from  each  other,  and  their  family, 
and  it  may  be,  that  they  could  be  repurchased  by  said  Tomlin- 
son.'' The  witness  Malone,  was  in  Mississippi  in  Mareh  or 
April,  1845,  and  in  a  conversation,  Hale  told  the  witness  that 


DECEMBER  TERM,  1847.  383 

[Bnglish  M.  Tomlinaoo  et  alt.] 

he  had  fiirnished  Tomlinson  $300  to  enable  him  save  his 
negroes;  that  Tomlinson  had  told  him,  he  thought  he  could 
make  a  friend  in  Tennessee,  if  he  had  the  money,  to  buy  in 
and  save  the  negroes  for  him,  but  that  if  he  could  not  get  the 
money  to  pay  back,  he,  (Hale,)  should  have  the  negroes.  Hale 
enquired  of  the  witness  if  ^e  thought  Tomlinson  had  the 
means  to  save  his  negroes. 

AiTowsmith  since  the  sale,  told  the  same  witness,  that  Tom- 
linson was  a  singular  man;  that  at  first  he  seemed  to  be  sat- 
isfied if  he  could  only  save  the  woman  and  children,  but  that 
afterwards  he  wanted  to  save  the  boy  also;  that  he  had  agreed 
to  purchase  the  woman  and  children  for  him,  and  had  received 
$300  from  Tomlinson,  which  he  said  he  had  got  from  his  broth- 
er-in-law,?. H.  Hale,  of  Mississippi.  Tomlinson  on  the  day 
.  of  the  s€ile,  deterred  bidders  by  representing  to  those  present, 
that  Arrowsmith  was  to  purchase  the  negroes,  and  permit  him 
to  redeem  them.  By  this  means  the  negroes,  worth  $700,  were 
sold  for  only  $501.  The  evidence  sl^ows,  that  Tomlinson  has 
not  been  enabled  to  redeem  the  negroes,  and  that  he  is  hope- 
lessly insolvent. 

We.  think  Arrowsmith  must  be  regarded  as  holding  these 
>  negroes  in  tru^  for  TomUnson;  and  that  the  complainant,  who 
is  a  creditor,  is  entitled  to  a  decree  for  the  resale  of  the  slaves, 
and  to  ha^  the  surplus,  after  the  payment  of  the  amount  ad- 
vanced by  Hale  aqd  Arrowsmith,  applied  to  his  debt. 

2.  But  if  the  evidence  of  a  contract,  or  understanding,  that 
Tomlinson  should  be  permitted  to  redeem,  were  less  satisfac- 
tory than  it  is;  still  the  circumstances  connected  with  the  sale, 
are  such,  that  it  would  be  inequitable  to  permit  it  to  stand  ab- 
solutely. Hale,  it  is  true,  was  not  at  the  sale,  and  personally, 
had  nothing  to  do  with  the  transactions  concerning  it;  but  he 
placed  his  money  in  the  hands  of  Tomlinson,  and  authorized 
Tomlinson  to  procure  a  purchaser  for  the  negroes,  and  thereby 
28— Vol.  viii. 
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made  Tomlinson's  representations  on  the  day  of  sale,  that  he 
was  to  be  permitted  to  redeem  the  slaves,  be  regarded  as  evi- 
dence that  there  was  a  contract  to  that  efTect,  or  if  not,  certainly 
they  had  the  efiect  to  prevent  competition  among  the  bidders, 
and  to  enable  Arrowsmith'  to  get  them  for  an  inadequate  price. 

Creditors  of  Tomlinson,  assured  by  him,  that  he  was  to  have 
the  privilege  of  redeeming  the  slaves  might  well  forbear  to 
bid,  because  such  contract  existing,  the  diminished  price  at 
which  the  negroes  might  sell,  would  work  no  iryury  to  such 
creditors.  If  Tomlinson  should  not  be  enabled  to  redeem,  the 
trustln  his  favor  would  enable  his  creditors  to  obtain  the  sur- 
plus after  deducting  the  sum  paid  at  the  sale.  But  if  this  sale 
shall  stand  absolutely,  Hele  will,  by  means  of  these  represen- 
tations of  his  agent,  have  obtained  these  slaves  for  an  inade- 
quate price;  where,  had  the  representations  not  have  been* 
made,  the  creditors,  acting  upon  their  interests,  would  have 
made  the  property  sell  for  its  full  value.  It  is  clear,  that  by 
these  representations,  the  creditors  of  Tomlinson  would  be 
deprived  of  all  the  difference  between  the  price  for  which  the 
negroes  sold,  €tnd  their  true  value,  which  would  be  a  fraud  up- 
on them.  Boyd  vs.  Durdap,  1  John.  ch.  Rep.  478.  Loyd  vs. 
Currin,  3  Humph.  R.  465. 

Upon  either  of  the  grounds  stated,  therefore,  we  think,  the 
complainant  is  entitled  to  a  decree. 
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An  aHegation  in  an  attachment  bill,  under  the  act  of  1836,  cb.  43,  tec.  8,  thatcoroplain- 
BDt  was  Informed  and  belieTed,  that  defendant  was  about  to  remove  his  property  be- 
yond the  jarisdietioD  of  the  State,  is  sufficient.  The  bill  need  not  alledge  that  the 
defeodaat  was  about  to  remove  himself,  and  carry  off  his  pioperty. 

This  id  an  attachment  bill,  which  was  filed  in  the  chancery 
court  at  Lebanon,  by  Lester  against  Cummings.  The  chan- 
cellor, Ridley,  being  of  the  opinion  that  the  complainant's  bill 
alledged  a  good  and  sufficient  cai^se  for  the  issuance  of  the 
attachment,  and  that  the  relief  ought  to  be  granted,  gave  a 
decree  in  favor  of  complainant;  and  ordered  the  sale  of  the 
property  attached,  &c.  Prom  this  decree  the  defendant  ap- 
pealed. 

*  Sioies  4*  Martin^  for  complainant. 
Ready  4*  Cc^nithers^  for  defendant. 
McKiNNEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  attachment  bill  brought  upon  the  8th  sec.  of  the 
act  of  1836,  ch.  43.  It  alledges,  in  substance,  that  the  com- 
plainant, is  accommodation  endorser  of  a  bill  of  exchange 
not  due,  drawn  by  the  defendant  for  $1600,  on  a  house  in 
New  Orleans,  and  transferred  to  the  Bank  of  Tennessee,  and 
that  the  endorsers,  prior  to  the  complainant,  are  all  insolvent. 
The  bill  further  charges,  that  the  defendant  is  now  the  owi\er 
of  twenty  valuable  slaves,  and  that,  ' 'complainant  is  inform- 
ed and  believes,  s^id  Cummings  is  about  to  remove  his  pro- 
perty beyond  the  limits  of  this  State,  or  that  he  will  other- 
wise so  conceal  the  same,  that  it  will  be  placed  beyond  the 
reach  of  his  creditors;  and,  in  either  event,  complainant  will 
be  compelled  to  pay  said  bill  of  exchange."  The  prayer  of 
the  bill  is,  that  so  much  of  the  property  of  the  defendant  may 
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be  attached,  as  will  be  sufficient  to  satisfy  the  debt,  and  that 
the  same  may  be  sold,  and  the  proceeds  thereof  applied  to' 
the  payment  of  said  bill  of  exchange  at  maturity.  An  attach- 
ment issued,  and  certain  slaves  and  other  property  of  the  de- 
fendants were  attached. ' '  The  defendant  appeared  at  the  re- 
turn term  of  the  process,  and  moved  to  discharge  and  qaash 
the  attachment,  for  want  of*  equity  on  the  face  of  the  bill. 
This  motion  was  disallowed,  and  an  answer  was  filed.  In 
the  answer,  it  is  expressly  denied,  that  the  defendant  had  any 
purpose,  or  intention  of  removing  either  himself  or  his  pro- 
perty; or  of  concealing,  or  placing  the  same  beyond  the  reach 
of  his  creditors.  And  he  insists  on  the  benefit  of.  a  demurrer, 
because  the  facts  stated  in  the  bill,  do  not  constitute  a  suffi- 
cient  ground  in  law,  for  an  attachment. 

There  is  evidence  on  both  sides  upon  the  issue  of  fact, 
made  in  the  cause,  which  we  do  not  deem  it  necessary  to 
notice,  except  to  observe,  that  we  think  it  sufficiently  supports 
the  charge  in  the  bill.  The  chancellor  decreed  for  the  com- 
plainant, and  the  defendant  brings  the  cause  into  this  court 
by  appeal.  The  only  material  question  arising  on  the  reoord, 
is,  whether  the  facts  stated  in  the  bill,  constitute  a  sufficient 
cause,  under  tiie  8th  sec.  of  tiie  act,  for  the  issuance  of  an  at- 
tachment. That  section  is  in  the  following  words: — "When 
any  person  has,  or  shall,  become  bound  as  accommodation 
endorser,  or  security,  and  his  principal  is  about  to  remove,  or 
is  removing,  or  absconding,  and  carrying  ofi*  his  property,  be- 
y6nd  the  limits  of  this  State,  the  provisions  of  this  act  shall 
apply,  and  upon  affidavit  being  made  to  the  bill,  an  attach- 
ment shall  issue  at  the  suit  of  ssud  endorser,  or  security, 
whether  the  debt  for  which  he  is  security  be  due  or  not." 

For  the  defendant  it  is  insisted,  that  the  statement  of  the 
cause  for  an  attachment,  in  the  bill  is  essentially  defective,  be- 
cause it  is  not  alledged  that  the  defendant  was  about  to  re- 
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move  himself;  that  the  words  ^'about  to  remove,  or  is  remov- 
ing," in  the  connection  in  which  they  are  used  in  the  section 
of  the  act  under  consideration,  necessarily  imply,  and  most 
be  construed  to  mean,  that  the  "principal"  is  about  to  remove 
himself  and  carry  off  his  property;  or  that  he  is  removing 
himself,  and  carrying  off  Us  property  beyond  the  limits  of 
this  State,  and  that  both  these  facts  must  co-exist  and  be 
ailedged  in  the  bill,  to  make  out  a  sufficient  cause  for  an  at- 
tachment. The  argument  for  this  construction  is,  that  the 
act  of  1836,  gives  a  new  remedy,  contrary  to  the  common 
law,  and,  therefore,  should  be  strictly  construed;  and  that 
such  was  the  rule  of  construction  laid  down  by  this  court  in 
the  case  of  Conrad  vs.  McGhee,  3  Yerg.  430,  and  other  cases. 
On  examination,  it  will  be  seen,  that  all  the  cases  referred  to 
were  attachments  at  law,  under  the  act  of  1794;  and  to  cases 
arising  under  that  statute,  the  rule  was  properly  applied ;  but 
this  rule  can  have  no  application  to  cases  of  equitable  at- 
tachments under  the  extended  and  liberal  provisions  of  the 
act  of  1886,  and  subseqent  statutes,  enlarging  the  remedy  by 
attachment. 

The  attachment  under  the  act  of  1794,  was  very  limited 
and  restricted  in  its  operation ;  it  was  merely  a  process  to 
compel  the  appearance  of  the  debtor,  when  the  ordinary  pro- 
cess of  law  could  not  be  served  on  him  personally.  If  he  ap- 
peared and  replevied  the  property  attached,  the  security  re- 
quired was  considered  only  as  special  bail  to  the  action.  As 
the  law  then  stood,  ample  remedy  and  protection  were  afford- 
ed to  the  creditor  in  the  common  forms  of  proceeding  against 
his  debtor.  The  "ordinary  process"  to  compel  an  appearance, 
was  the  writ  of  ccpias  ad  respondendum,  upon  which  the  defen- 
dant was  required  to  give  bail  for  his  appearance;  and  the 
final  process  was  the  Jieri  fadas  against  the  property,  and  the 
aqnas  ad  mtisfmnendum  against  the  person  of  the  debtor,  upon 
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which  satisfaction  of  the  judgment  might  be  enforced  by  im- 
prisonment of  his  body.  But  the  substitution  of  the  summons 
instead  of  the  capias  ad  respondendum^  and  the  abolition  of 
imprisonment  for  debt,  afforded  such  facilities  and  strong 
temptations  to  debtors  to  defeat  the  rights  of  creditors,  and 
to  defy  the  process  of  law,  by  the  removal  of  their  property, 
that  the  Legislature  was  impelled  by  urgent  motives  of  jus- 
tice and  expediency  to  enlarge  and  extend  the  remedy  by  at- 
tachment. And  ds  said  by  this  court,  in  the  caae  of  IZui^aii 
vs.  Mn^any  7  Hump.,  "The  anxiety  of  the  law  making  power 
to  aSbrd  this  remedy  so  broadly,  and  with  so  little  restriction' 
as  to  the  forms  of  proceeding,  calls  upon  the  courts  to  adopt 
such  a  construction,  as  will  carry  fiil^  into  eiSsct  tibe  inten- 
tion of  the  Legislature,"  and  it  may  be  added,  involves  the 
courta  in  no  inconsistency  in  having  applied  a  rigid  role  id 
the  construction  of  the  act  of  1794,  and  a  different  one  in  the 
exposition  of  the  act  of  1836,  and  the  subsequent  acts  upon 
the  same  sulgect. 

The  section  of  the  act  in  question,  gives  a  new  remedy  to 
endorsers  and  sureties.  Formerly  the  endorser,  or  surety  bad 
no  remedy  until  he  paid  the  debt,  or  judgment  was  obtained 
againlit  him^  and,  then,  it  not  unfrequently  happened  that  his 
remedy  was  unavailing  in  consequence  of  the  fraud  of  the 
principal  in  removing  his  property  beyond  the  reach  of  his 
creditors:  if  the  debt  were  not  due,  the  endorser,  or  suretj', 
had  no  remedy  whatever.  He  might  know  that  the  principal 
debtor  waai  removing  or  about  to  remove  his  property,  for  the 
avowed  purpose  of  avoiding  the  payment  of  the  debt  for 
which  the  endorser  or  surety  was  liable,  but  the  law  was 
powerless  for  his  relief.  To  prevent  such  flagrant  wrong, 
was  the  object  of  the  remedy  provided  in  this  section.  And 
what  is  the  remedy  intended  by  the  legislature?  An  equita- 
ble att€tchment,  not  against  the  person  merely,  to  hinder  the 
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principal  from  removing  himself,  for,  under  this  section,  an  at- 
achment  for  such  purpose  could  not  be  maintained;  but  against 
the  property  of  the  principal  in  order  that  it  shall  be  held  sul^ect 
to  discharge  the  debt.  But,  the  coBstraction  contended  for, 
would  render  the  law  wholly  inoperative  and  unmeaning.  .  If 
an  attachment  can  only  issue,  when  the  principal  is  about  to 
remove  with  himself  and  his  property,  what  was  he  to  do,  to 
evade  the  law  and  defeat  the  rights  of  the  surety?  Either, 
first  to  remove  himself,  leaving  his  property  to  be  removed 
afterwards  in  convenient  time,  through  the  agency  of  others; 
or  to  send  off  his  property,  and  remain  himself  l<mg  enough 
at  least  to  secure  his  purposes.  But  what  will  it  avail  the 
surety  or  endorser,  that  the  principal  debtor  himself  remains, 
after  the  removal  of  his  property,  when  no  process  can  be 
had  against  his  person  to  enforce  payment  of  the  debt?  A 
conBtmction  so  absurd,  and  so  manifestly  in  opposition  to  the 
intentipn  of  the  legislature  cannot  be  tolerated.  We  are  of 
opinion,  therefore,  that  the  allegation  in  the  bill,  that  com- 
plainant b  informed  and  believes,  said  Gummings  is  about  to 
remove  his  property  beyond  the  limits  of  this  State,"  consti- 
tutes, of  itself,  a^sufficient  cause  for  an  attachment  under  this 
section  of  the  act  of  1836.  The  other  statement,  that  he  will 
conceal  &c.,  Is  mere  surplusage,  not  of  itself  constituting  a 
cause  for  an  attachment  under  this  section,  and,  therefore, 
aside  from  the  provision  of  the  act  of  1843,  which  permits 
the  joinder  of  two  distinct  causes  in  the  same  attachment 
does  not  vitiate.  We  therefore,  affirm  the  decree  of  the  chan- 
cellor with  costs. 
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Buchanan  et  ux.  vs.  Matlock  et  ah. 

A  will  which  h&s  heen  lost,  or  deatroyml  hy  accident,  or  rappretted  by  frrad,  imy  be 

set  up  in  the  chancery  court. 

William  Matlock  died  in  the  county  of  Davidson,  at  his  resi- 
dence. James  Matlock,  a  son,  obtained  from  the  county  court 
of  Davidson  letters  of  administration  on  his  estate.  He  died 
possessed  of  land  lying  in  Davidson  county,  slaves,  and  other 
personal  estate.  This  bill  was  filed  in  the  chancery  court  at 
Franklin  by  Buchanan  and  vnfe,  Margaret,  .she  being  a  grand 
daughter  of  William  Matlock.  It  alleged  that  William  Mat- 
lock made  a  will,  which  had  been  lost  by  accident  or  destroy- 
ed by  fraud,  so  that  it  could  not  be  offered  for  probate ;  and 
that  in  said  vnM  a  slave  was  given  to  complainant,  Margaret 
Buchanan.  The  bill  prays  that  the  letters  of  administration 
be  revoked  and  that  the  will  be  set  up  and  established.  The 
bill  sets  forth  the  alleged  contents  of  the  will.  The  adminis- 
trator and  heirs  and  distributees  of  William  Matlock,  were 
made  parties,  and  the  case  was  heard  by  chancellor  Cahal,  on 
bill,  answers,  replications  and  proof.  He  gave  a  decree  estab- 
lishing the  will.    From  this  decree  the  defendants  appealed. 

A.  Sf  E.  H,  Ewingy  for  the  complainants. 

Jlff^^,for  the  defendants. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

There  is  a  question  of  law^  and  a  question  of  fact,  presented 
for  the  consideration  of  the  court,  in  this  case.  The  question 
of  law  is,  whether  a  will,  which  has  been  lost,  suppressed,  or 
destroyed,  can  be  set  up  by  a  decree  of  a  court  of  chanceiy . 

This  question,  though  not  entirely  new  in  this  state,  has 
never,  as  yet,  received  a  full  and  thorough  investigation:  It  is 
true,  that  in  the  case  of  Brawn  et  als  vs.  Brown  Sf  wife^  10  Yer. 
R.  48,  it  was  held,  that  a  C9urt  of  chancery  had  jurisdiction  to 
set  up  a  will,  which  has  been  spoliated  or  suppressed,  but  the 
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question  was  not  examined  in  the  opinion,  and  the  existence 
of  the  jurisdiction  was  assumed;  all  that  is  said  upon  the  sub- 
ject is,  ''that  the  spoliation  and  suppression  of  the  will  hav- 
ing been  satisfactorily  established,  the  jurisdiction  of  a  court 
of  chancery  to  set  it  up  and  to  decree  the  legacies,  is  unques- 
tionable." This  though,  is  a  direct  determination  of  the 
question,  and  it  being  a  matter  of  great  importance,  that  de- 
cisions, fixing  the  jurisdiction  of  our  different  courts  of  justice, 
should  be  certain,  ^nd  not  subject  to  fluctuation,  in  order  that 
suitors  may  know  where  to  resort  for  protection  to  th^ir  rights, 
we  would  with  great  reluctance  overrule  the  case,  even  if  we 
felt  constrained  by  the  weight  of  authority  and  principle,  so 
to  do. 

But,  we  deem  it  proper  under  the  circumstances,  not  to  rest 
our  decision  of  the  present  case,  solely  upon  that  of  Brown 
et  als  vs.  Brown  4*  ^fij  but  to  examine  the  principles,  upon 
which  we  think,  the  case  ought  to  be  determined. 

In  doing  this,  we  are  unfortunately  left,  as  we  but  too  often 
are,  to  establish  a  rule  of  action  by  analogy  and  construction 
from  the  jurisprudence  of  England,  a  system  differing  widely 
from  our  own,  not  only  in  its  form  and  structure,  but  also  in 
the  mode  of  its  execution  by  its  courts  of  justice. 

In  deducing  the  principles  as  applicable  to  the  question  under 
consideration  in  this  state,  by  analogy  and  construction  from 
the  English  authorities,  we  have  but  littie  hope  of  maintaining 
their  symmetry  unimpaired;  but  about  this,  we  have  the  less 
concern,  because  it  is  a  mere  question  of  practice,  and  not  of 
right:  and  as  we  are  left  without  law  upon  the  subject,  posi- 
tive and  obligatory  upon  us,  we  feel  that  (though  not  disposed 
to  make  any  violent  alteration  of  well  settled  principles)  we 
are  at  liberty  to  adopt  such  a  practice,  as  in  our  opinion,  will 
best  protect  the  rights  of  our  citizens,  and  give  a  speedy  and 
effectual  relief  against  the  wrong  complained  of. 

In  conducting  the  examination  upon  this  point,  it  becomes 
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necessary  for  us  to  enquire:  Ist.  What  is  the  law  of  England 
upon  it?  2nd.  What  changes  therein  have  been  made  neces- 
sarily in  this  country  by  change  of  judicial  system,  and  what 
by  statute? 

In  consideration  of  the  1st  proposition,  it  must  be  borne  ia 
mind,  that  a  will  of  personalty,  and  a  testament  of  lands,  are 
very  different  things,  proven  in  different  tribunals,  sul^ect  to 
different  rules  of  construction,  and  their  execution  enforced  by 
different  mandates,  the  one  controUed  and  executed  by  the 
canon  and  civil  law,  and  the  other  by  the  common  law;  the 
power  to  make  the  one,  existing  from  time  immemorial,  and 
the  other,  only  from  the  passage  of  the  statute  of  wills  32  aud 
34  H.  vui. 

Mr.  Williams  says,  on  the  1st  page  of  his  work  on  Execu- 
tors: ''Although  from  the  time  of  the  Norman  conquest  until 
the  passing  of  the  Statute  of  Wills,  32  and  34  H.  viii.  a 
subject  of  this  realm,  had,  generally  speaking,  no  testamenta- 

f 

ry  power  over  land,  yet  the  power  of  making  a  will  of  per- 
sonal property,  appears  to  have  existed  and  continued  from  the 
earliest  period  of  our  law." 

The  probate  of  wills,.for  personalty  is,  .at  present  of  exclu- 
sive ecclesiastical  jurisdiction,  and  how  it  became  so,  is  not 
dimcult  to  ascertain:  that  it  was  not  always  so,  we  think  may 
be  satisfactorily  shown. 

Mr!  WlUiams,  in  his  Treatise  on  Executors,  page  157,  says: 
''It  appears  to  have  been  a  subject  of  much  controversy, 
whether  the  probate  of  wills  wa^  originally  a  matter  of  ex- 
clusive ecclesiastical  jurisdiction;  but  whatever  may  have  been 
the  case  in  earlier  times,  it  is  certain  that  at  this  day,  the  ec- 
clesiastical court  b  the  only  court  in  ivhich,  except  by  special 
prescription,  the  validity  of  wills  of  personalty  can  be  estab- 
lished or  disputed."    The  reason  of  this,  is,  we  think,  obvious. 

In^  ancient  times,  when  a  man  died  without  making  a  dispo- 
sitLoQ.  of  his  testable  goods,  the  king,  els  parens  patrm,  having 
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the  supreme  care  to  provide  for  all  his  sulyects,  seized  the 
good3  of  the  intestate,  to  the  intent  that  they  should  be  pre- 
served, and  disposed  of  for  the  burial  of  the  deceased,  the  pay- 
ment of  his  debts,  to  advance  his  wife  and  children,  if  he  had 
any,  and  if  not,  those  of  his  blood. 

This  prerogative  was  exercised  by  the  king,  through  his 
ministers  of  justice,  most  probably  in  the  county  court,  where 
matters  of  all  kinds  were  determined,  Williams'  Exr.  237. 
No  doubt  at  that  time  the  probate  of  wills  was  aUo  had  in  the 
county  court — ^for  inasmuch  as  the  king,  by  virtue  of  his  pre- 
rogative, was  entitled  to  administer  through  the  court  the  ef- 
fects of  all  intestates,  it  would  be  required  that  vnUa  should  be 
proven  in  the  court,  in  order  that  it  might  he  known  when  he 
was  ousted  of  this  prerogative,  by  a  will,  and  that  no  fraud 
should  be  perpetrated  upon  it,  by  setting  up  a  false  and  sup- 
positious will. 

Afterwards,  the  crown  in  £avor  of  the  church,  invested  the 
prelates  with  this  branch  of  the  prerogative,  which  they  so 
grossly  abused,  that,  it  become  necessary  to  enact  various 
statutes  to  compel  them  to  disgorge  the  effects  of  intestates, 
seized  by  them,  under  this  branch  of  the  prerogative  and  ap- 
propriated to  their  own  use. 

History  informs  us  how  jealous  these  prelates  were  at  all 
times  of  the  interference  of  the  temporal  courts  in  their  affairs, 
whether  spiritual  or  temporal,  that  they  never  permitted,  and 
again  and  again  involved  the  country  in  serious  conflicts,  in 
asserting  the  right  to  have  all  matters  concerning  the  clergy 
acyudicated  in  their  own  courts,  and  without  appeal,  except  to 
Rome. 

It  then  cannot  be  a  matter  of  much  doubt,  that  ailer  they 
became  invested  with  the  prerogative  of  administering  the  ef- 
fects of  intestates,  they  would  do  so,  through  the  spiritual 
courts,  and  that  they  deprived  the  county  courts  of  the  juris- 
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diction  exercised  previously  thereon,  and  that  they  also,  with 
a  view  of  protecting  the  eiyoyment  of  this  prerogative,  drew 
from  the  county  courts  the  probate  of  wills,  and  vested  it  like- 
wise in  the  ecclesiastical  courts. 

The  same  feelings,  would  of  course,  at  all  times,  cause  them 
to  watch  with  assiduity  any  attempt  on  the  part  of  the  tem- 
poral courts  to  assume  jurisdictioli  upon  this  subject:  and 
hence,  the  principle  which  is  now  so  well  established  in  Eng- 
land, that  the  ecclesiastical  court  is  the  only  court  in  which 
(except  by  special  prescription)  the  validity  of  wills  of  person- 
alty can  be  established  or  disputed. 

But  the  ecclesiastics  had  nothing  to  gain  in  the  case  of  in- 
testacy, as  to  real  estate;  there  was  no  administration  to  be 
granted  upon  it;  it  descended  to  the  heir  at  law;  and  the 
barons  of  England,  with  their  innumerable  feudal  prerogatives 
on  the  lands  of  minors,  would  never  have  submitted  them  to 
the  tender  care  of  the  priests:  Hence  the  probate  of  testa- 
ments of  land  has  never  been  allowed  to  the  ecclesiastical 
courts,  but  has  been  strictly  retained  by  the  temporal  courts. 

The  ecclesiastical  courts  have  no  jurisdiction  over  wills  of 
land  only;  therefore,  if  they  attempt  to  proceed  in  proving 
them  by  compulsion,  a  prohibition  lies.  Powell  on  Devises, 
626.  .  Formerly  a  prohibition  was  granted  absolutely  where 
lands  and  chattels  were  disposed  of  by  the  same  will;  after- 
wards it  was  granted  only  as  to  the  lands.  But  now  it  does  not 
go  as  to  either,  for  where  a  will  is  concerning  lands  and  goods, 
and  is/one  entire  will,  it  shall  be  proved  in  the  spiritual  court, 
to  enable  the  executor  to  sue  for  debts,  which  otherwise  might 
be  lost,  and  to  expedite  the  payment  of  legacies,  which  if  it 
were  not  so,  might  be  longer  delayed)  and  the  will  consequent- 
ly unperformed.  Besides,  as  to  granting  prohibition  quoad 
the  land,  it  is  vain;  for  the  probate  of  the  will  for  the  land, 
cannot  prejudice  the  heir,  because  it  is  no  evidence  at  common 
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law,  it  being  as  to  lands,  coram  nonjudice.  Powel  on  Devises, 
626;  3  Salk  22;  2  Ves.  Jr.  230;  Cro.  Car.  395;  Williams  on 
Ex'r.  216.  So  much  for  the  probate  of  wills  and  testaments 
in  England,  where  they  are  in  existence,  and  can  be  produced. 
But  let  us  see  how  it  is,  where  they  have  been  lost,  or  sup- 
pressed, or  destroyed.  It  would  be  very  clear  upon  theprinci- 
pies  already  stated,  that  they  could  not  be  set  up  as  to  realty 
in  the  ecclesiastical  courts,  for  this  would  be  to  permit  them  to 
do  without  the  will,  what  they  could  not  do  with  it.  But  in 
relation  to  personalty,  the  rule  is  different. 

For  it  is  laid  down  by  Swinburne,    ''that  if  a  testament 
be  made  in  writing,  and,  afterwards  lost  by  some  casualty,  if 
there  be  two  unexceptionable,  witnesses  who  did  see  and  read 
the  testament  written,  and  do  remember  the  contents  thereof, 
these  two  witnesses  so  deposing  to  the  tenor  of  the  will,  are 
sufficient  for  the  proof  in  form  of  law.    In  which  case,  the 
court  will  grant  probate  of  the  will,  as  contained  in  the  de- 
positions of  the  witnesses.    Swin.  2  s.  Pt.  14,  pi.  4,  and  Mr. 
Williams  says,  page  209  of  his  Work  on  Ex'r,  'Hhat  at  this 
day  it  is  quite  clear,  that  the  contents  or  substance  of  a  testa- 
mentary instrument  may  be  thus  established,  though  the  in- 
strument itself  cannot  be  produced,  upon  satisfactory  proof 
being  given,  that  the  instrument  was  duly  made  by  the  testa- 
tor, and  was  not  revoked  by  him,  but  where  allegations  of 
this  sort  are  made,  they  must  be  supported  by  the  clearest  and 
most  stringent  evidence." 

From  these  authorities,  it  is  clear,  that  a  lost,  destroyed,  or 
suppressed  will,  for  personalty,  may  be  set  up  in  the  spiritual 
courts,  provided  a  proper  case  be  made  out,  upon  the  clearest 
and  most  stringent  evidence;  but  do  they  prove,  that  a  court 
.  of  chancery  may  not,  in  such  case,  also  give  relief?  Most  as- 
suredly not.  And  though  we  are  by  no  means  satisfied,  that 
the  court  of  chancery  in  England  can  give  relief  in  such  case, 
yet  we  are  not  prepared  to  say,  it  cannot.    The  jurisdiction 
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of  the  court  in  cases  of  a  similar  character,  is  so  well  fixed, 
and  it  is  so  appropriate  a  tribunal  for  such  relief,  that  we  have 
no  hesitation  in  sapng,  that  if  it  do  not  exist,  it  is  because  of 
the  jealousy  entertained  of  the  interference  of  that  court,  by 
the  ecclesiastical  courts,  and  not  because  there  is  not  a  fitness 
of- things  in  entertaining  the  jurisdiction.  Indeed,  we  have 
been  able  to  find  no  case,  in  which  it  has  been  held,  not  to  ex- 
ist. It  is  decided  by  that  great  luminary  of  equity  learning, 
lord  Hardwicke,in  the  case  of  Tapper  vs.  Phyyis,  3d  Atkins, 
360,  "that  if  a  will  be  destroyed,  or  concealed  by  the  execu- 
tor, if  it  is  proven  plainly,  a  legatee  may  go  to  a  court  of  equi- 
ty for  a  decree  upon  the  head  of  spoliation  or  suppression;  al- 
though the  general  rule  is,  to  cite  the  executor  into  the  eccle- 
siastical court." 

Now,  what  is  to  be  found  in  the  books  against  this  authority? 
The  principle  is  established  by  a  train  of  decisions,  that  a  court 
of  equity  will  not  set  a  will  aside  upon  the  8a^estionoffraud,or 
imposition  in  making  the  will;  then  it  is  not  his  will,  and  that 
is  a  question  of  fact.    Powell  on  Devises,  626.     And  this  is 
all  that  Mr.  Story  is  able  to  make  out  of  the  decisions,  after 
an  elaborate  review  of  them  in  note  1,  to  his  Chapter  on  ac- 
tual or  positive  fraud,  in  the  last  edition  of  his  work  on  Equity 
Jurisprudence.    For  he'  says:  "whether  a  court  of  equity  could 
interpose  and  relieve  against  fraud  practised  in  the  obtaining 
a  will,  appears  to  have  been  formerly  a  point  of  considerable 
doubt;  in  some  cases  we  find  the  court  of  chancery  distinctly 
asserting  its  jurisdiction.    But  since  the  cases  of  Eenrich  vs. 
Browrdy,  3  Brown's  Par.  Gas.  358,  and  Wdb  vs.  Claoerden^  2d 
Atk.  424,  it  appears  to  have  been  settled,  that  a  will  cannot 
be  set  aside  for  firaud  or  imposition,  because  it  may  be  set 
aside  for  that  cause  in  the  ecclesiastical  court,  for  in  such  a 
case  the  animua  testandi  is  wianting  and  it  cannot  be  consider- 
ed as  a  will."    But  he  has  produced  no  case  which  holds,  Ihat 
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a  suppressed,  lost,  or  destroyed  will  may  not  be  set  up  in  a 
court  of  chancery.  And,  indeed,  although  a  will  cannot  be  set 
aside  in  chancery  for  fraud  or  imposition  in  its  procurement, 
yet  it  is  laid  down  in  Powell  on  Devises,  630,  and  well  sus- 
tained by  authority,  ^'that  there  is  a  material  distinction  be- 
tween a  court  of  equity  taking  upon  itself  to  set  aside  a  will 
on  account  of  fraud,  &c.,  in  obtaining  or  maiking  it,  and  its 
taking  from  the  party  the  benefit  of  a  will,  which  he  procured 
to  be  made  on  a  confidence,  that  binds  the  conscience  of  the 
devisee,  the  breach  of  which  confidence,  is  considered  in  courts 
of  equity  as  fraudulent.  For  this  is  a  ground  of  equity,  distinct 
from  that,  over  the  will  itself;  the  existence  of  which  is  not  in 
such  case  controverted,  as  it  would  be,  were  they  to  decide 
upon  questions  of  fraud,  sanity,  foi^ry,  or  tbe  like,  in  either 
of  which  cases,  it  is  no  will.  In  the  former  case,  equity  does 
not  set  aside  the  will,  but  decrees  the  devisee  to  hold  for  the 
benefit  of  the  party  agrieved."  So  that  all  tiie  cases,  in  which 
a  court  of  chancery  is  prohibited  fi*om  acting,  are,  where  an 
attempt  is  made  to  set  aside  the  will,  and  not  to  set  it  up. 

But,  be  this  as  it  may,  in  relation  to  wills  for  personalty, 
which  have  been  lost,  suppressed,,  or  destroyed,  tiiere  is  no 
question,  but  that  the  court  of  chancery  in  England  has  the 
jurisdiction,  in  such  case  to  set  up  a  will  for  realty.  It  can- 
not be  set  up  any  where  else — ^it  is  a  muniment  of  title,  and 
must  be  produced  on  a  trial  at  law,  which  cannot  be  done,  if 
it  be  not  in  existence.  It  cannot,  as  we  have  seen,  be  set  up 
in  the  ecclesiastical  courts,  for  they  had  no  jurisdiction  of 
such  will,  and,  a  probate  of  it  there,  is  cotton  wm  judice. 
Then,  if  it  cannot  be  set  up  in  the  court  of  chancery,  the  de- 
visee must  loose  his  lands. 

It  is  said  in  Powell  on  Devises,  642,  to  be  usual,  where  a 
title  depends  on  a  will,  to  prove  it  in  chancery  against  the  heir, 
and  in  the  case  of  Hayaes  ys,  Hcn/nes,  2d  Vernon  441,  it  was 
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held,  ''that  where  an  uncle,  having  devised  his  real  estate  to 
distant  relations,  and  disinherited  his  nephew,  ^and  heir  at 
law,  and  a  younger  brother  of  the  heir  at  law,  at  the  funeral 
snatched  the  wiU  out  of  the  hands  of  the  executor,  and  tore 
it  into  small  pieces,  and  most  of  the  pieces,  particularly, 
those,  wherein  the  devise  of  the  lands  was,  were  picked  up 
and  joined  together  again.  It  was  decreed  on  bill  to  have 
the  will  established,  the  devisees  should  hold,  and  ei^oy 
against  the  heir,  and,  that  he  should  convey,  although  there 
was  no  proof,  that  the  heir  directed  the  tearing  of  the  will." 
Powell  on  Devises  589. 

« 

From  this  hasty  and  imperfect  view  of  this  subject,  it  will 
be  seen,  that  in  England,  the  plrobate  of  wills  for  personalty, 
is  confined  to  the  ecclesiastical  courts.  That  the  probate  of 
wills  for  realty,  is  confined  to  the  courts  of  law,  when  brought 
forward  as  a  muniment  of  title,  or  to  the  chancery  court 
where  it  is  sought  to  be  proven  against  the  heir.  That  where 
a  will  for  personalty  is  lost,  suppressed^  or  destroyed,  it  may 
upon  clear  and  stringent  proof  be  set  up  in  the  ecclesiastical 
courts — and,  that  it  is  doubtful,  whether  it  may  not  be  in  the 
chancery  court.  But  that  a  will  for  realty,  which  is  lost,  sup- 
pressed, or  destroyed,  can  only  be  set  up  in  the  chancery 
court. 

Let  us,  in  the  2d  place,  enquire,  what  changes  have  been 
eflTected,  upon  this  sul^ect  in  this  State.  We  have  no  ecclesi- 
astical courts,  no  jealousy  of  conflicting  jurisdictions.  The 
county  courts  have  to  a  certain  extent,  been  substituted  for 
the  ecclesiasticai.  The  probate  of  wills,  both  for  the  real  and 
personal  property  has  been  given  to  them  by  statute.  But  no 
other  powers  of  the  ecclesiastical  courts,  have  been  devolved 
upon  the  county  courts,  save  those  expressly  given  by  statute. 
The  power  to  receive  probates  of  wills  in  existence,  does  not 
necessarily  confer  the  power  to  set  up  wills,  which  have  been 
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lost,  suppressed,  or  destroyed,  if  they  have  it  at  all,  they  must 
have  it,  in  cases  of  wills  for  realty  bs  well  as  personalty,  a 
more  extensive  jurisdiction  upon  the  subject,  than  belongs  to 
the  ecclesiastical  courts  of  England.  This  power,  if  it  exist, 
must  be  by  implication,  for  it  is  not  expressly  given:  if  there 
were  no  other  placci  where  a  will,  under  such  circumstances 
could  be  set  up,  it  would  be  necessary  to  insist  upon  its  exis^ 
tence  by  implication,  but,  where  there  is  a  tribunal,  viz:  the 
court  of  chancery,  where  such  relief  can  be  much  more  effec- 
tually given,  there  is  no  reason  for  insisting  on  it.  Bat,  on 
the  contrary,  there  is  in  our  opinion,  every  reason,  for  deny- 
ing it. 

There  is  no  similarity  between  the  county  courts  of  our 
state,  and  the  ecclesiastical  courts  of  England,  in  their  facili- 
ties for  giving  relief  in  such  cases.  The  ecclesiastical  courts, 
are  at  all  times  filled  with  judges  o£  the  highest  skill  and 
ability — ^there  are  always  in  attendance,  the  most  learned 
doctors  in  the  common  and  civil  law,  and  a  machinery  is  pos- 
sessed by  them  equal  perhaps  to  any  in  the  world  for  the  in- 
vestigation and  elucidation  of  doubtful  and  conflicting  facts. 
Not  80,  with  our  county  courts;  the  judges  are  men  of  no  skill 
in  law,  entirely  disqualified  by  their  vocations  and  pur- 
soits,  from  the  patient  and  tQdious  investigation  of  facts, 
necessary  to  be  ascertained  for  the  pui^ose  of  setting  up  a 
will,  either  for  realty  or  personalty,  which  has  been  lost,  or 
suppressed,  or  destroyed  by  fraud  or  accident. 

The  jurisdiction  for  this  purpose,  ought  not  to  be  vested  in 
those  tribunals.  Tlie  legislature  has  felt  this  so  strongly,  that 
it  has  taken  firom  them  the  right  to  try  an  issue  otdevcuavU  vd 
rum.  How  ridiculous  then,  would  it  be,  to  leave  with  them, 
the  more  difiicult  and  important  power  to  set  up  wills,  by 
parol  proof,  both  for  real  and  personal  property.  Such  juris- 
diction is  not  given  by  statute,  and  we  will  not  give  it  by  im- 

plication. 

29— VoJ.  viiL 
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We  therefore  think,  that  in  any  case,  where  a  will  has  been 
lost,  or  destroj  ed,  or  suppressed,  either  by  accident  or  fraud, 
that  it  can  only  be  set  up  in  a  court  of  chancery  in  this  State, 
however  it  may  be  done  elsewhere.  2nd.  As  to  the  question 
of  fact,  which  is  presented  for  consideration,  and  which  is 
whether  the  testimony  adduced,  is  sufficiently  specific  and 
certain  to  set  up  the  will,  which  is  alledged  in  this  case  to 
have  been  suppressed  and  destroyed,  we  can  have  no  doubt. 

The  proof  as  to  the  contents  of  the  paper  sought  to  be  set 
up  as  the  will  is  clear  and  explicit.  It  also  shows,  beyohd  a 
doubt,  that  it  was  legally  executed  as  a  will,  that  the  testa- 
tor was  of  a  sound  and  disposing  mind  at  the  time  of  its  ex- 
ecution, and  that  it  has  been  surreptitiously  destroyed. 

We  are  therefore  of  opinion,  that  it  be  set  up  as  the  will  of 
William  Matlock,  deceased,  and  that  the  same  be  certified 
to  the  count}^  court  of  Davidson  for  registration  and  adminis- 
tration. 


FINAL  DECREE. 
This  cause  was  heard  before  the  Honorable  Nathan  Green, 
William  B.  Turley  and  Robert  J.  McKinney,  Judges  of  the  Su- 
preme Court  on  the  7th  day  of  January,  1849,  upon  the  tran- 
script of  the  record  of  the  chancery  court  at  Franklin  from 
which  this  cause  came  by  appeal;  when  it  appeared  to  the 
court  that  in  the  month  of  February,  1845,  William  Matlock 
died  in  Davidson  county,  where  he  had  resided,  that  in  the 
year  1843,  the  said  William  made,  and  duly  executed  a  paper 
writing,  his  last  will  and  testament,  which  was  signed  by  him, 
and  to  which  Edward  H.  East  and  Robert  Buchanan  became 
subscribing  witnesses,  that  by  said  paper  writing,  the  said 
William  Matlock  disposed  or  purported  to  dispose  of  all  his 
estate  real  and  personal  in  the  manner  set  forth  in  a  paper 
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writing  marked  A,  exhibited  ia  the  record  with  the  deposition 
of  Edward  H.  East,  with  the  exception  that  it  provided  that, 
that  portion  of  his  estate  left  to  the  children  of  Beivjamin  Mat- 
lock should  be  subject  to  a  life  estate  in  their  mother,  the  wid- 
ow of  the  said  Benjamin.  It  further  appeared  that  this  paper 
writing  remained  in  the  posse  i^sion  of  the  said  William  Mat* 
lock,  or  that  he  supposed  and  believed  that  it  remained  in  his 
possession,  unrevoked  and  uncancelled  until  his  death,  but  that 
very  soon  after  the  death  of  said  William  Matlock,  diUgent 
search  was  made  for  said  paper  writing  in  such  places  as  it 
might  have  been  expected  to  have  been  found,  but  that  the 
same  could  not  be  found;  whereupon -and  upon  the  facts  and- 
circumstances  developed  in  this  cause  in  the  proof,  the  court 
is  of  opinion  that  the  said  paper  writing  was  suppressed  or 
destroyed  by  some  person  without  the  authority  of  said  Wil-  • 
Ham  Matlock,  or  that  the  same  was  lost  or  mislaid  without 
said  William's  knowledge  so  that  the  same  could  not  be  pro*- 
duced  for  probate  in  the  county  court,  and  the  court  being  far- 
ther of  opinion  that  in  such  a  case  a  court  of  chancery  has  ju- 
risdiction to  set  up  and  establish  said  paper  writing  as  the  last 
will  and  testament  of  the  said  William  Matlock,  and  that  the 
same  was  the  last  will  and  testament  of  said  William  Mat- 
lock; the  court  doth  thereupon  declare  that  said  paper  writing 
was  the  last  will  and  testament  of  the  said  William  Matlock 
and  that  the  same  was  in  substance  and  effect  as  follows,  viz: 
I,  William  Matlock,  of  the  county  of  Davidson  and  State  of 
Tennessee,  being  of  sound  mind  and  memoi  y  do  make  and 
publish  this  my  last  will  and  testament.  In  the  first  place  Af- 
ter my  decease,  I  will  that  my  executors  I  shall  hereafter  ap- 
point, to  carry  into  effect  this  my  last  will  to  have  my  body 
decently  buried,  and  pay  all  my  just  debts;  and  in  the  second 
place  I  will  and  bequeath  unto  my  grand-daughter,  Margaret 
Matlock,  a  negro  child  by  the  name  of  Alsey,  about  eleven 
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months  old,  exolusively  abore  all  the  rest  of  my  chiUren;  and 
in  the  third  place,  I  will  and  bequeath  onto  my  daoghter  Lou- 
isa Stanfield,  twenty-five  centa;  and  in  die  foorth  place,  I  will 
unto  my  daughter,  Mary  Stuart,  twenty-fire  cents  which  ia  all 
I  wish  diem  to  have  of  my  estate;  and  in  the  fifUi  place,  I  will 
that  all  my  land  that  I  own,  and  the  balance  of  my  negroes  be 
equally  divided  between  Nicholas  Matlodc,  John  Matlock,  Ga- 
briel Matlock^  James  Matlock,  Simpson  Matlock  and  Sarah 
Hartman  and  Beiyamin  Matlock's  heirs  to  have  one  child's 
share,  sulgect  to  a  Ufe  estate,  however  in  the  same  in  fevmr  of 
the  widow  of  said  Benjamin  Madock,  and  that  Gabriel  Mat- 
lock and  Margaret  Madock,  my  two  grand  children  have  an 
equal  share  with  these  I  have  given  my  iand  and  the  balance 
of  my  negroes  to,  and  I  also  will  unto  my  sons  and  to  Beiga- 
*  min  Matlock's  heirs  and  to  Gabriel  Madock,  and  Margaret  Mat- 
lock, my  two  grand  children  which  is  the  two  I  had  mentioned 
heretofore,  one  equal  riiare  of  all  my  hoosebokl  and  kitchen 
furniture  and  stock  of  all  kinds  and  all  grain,  fodder  and  every 
thing  belonging  to  me  at  the  time  of  my  deadi;attd  in  die  last  place 
I  appoint  John  Madock  and  Simpson  Matlock,  my  two  sons, 
my  executors  to  carry  into  effect  this  my  last  will  and  testa* 
ment.    As  witness  whereof,  I  have  hereto  set  my  hand  and 
seal,  this  25th day  of  Aprilin  the  year  of  our  Lord,  one  thous- 
and, eight  hundred  and  forty-three;  which  was  signed  by  said 
William  Matlock,  and  published  by  him  in  the  presence  of  aaikl 
East  and  Buchanan  whobecame  subscribing  witnesses  diereto. 
It  is  therefore  ordered,  adljudged,  and  decreed,  diat  the  said  pa- 
per writing  set  f<wdi  as  aforesaid,  be  set  up  and  established  as 
the  last  will  and  testament  of  William  Madock,  deceased,  and 
that  the  same  be  certified  by  thederk  of  diis  court  to  the  coun- 
ty court  of  Davidson,  diere  to  be  proceeded  on  and  under  as 
the  last  will  and  testament  of  the  said  William  Madock,  de* 
ceased,  and  that  said  executors  be  allowed  to  be  qualified  aa 


DECEMBER  TERM,  1847.  408 

[Ckatdw,  ftikiV.  ttfc  NwhWIb  Bridge  Oo.] 

sneh  under  said  -mily  or  in  caae  tk^  should  fail  so  to  beoone 
qoaUfied  that  such  other  person  as  may  by  law  be  allowed 
to  administer  on  said  estate  of  said  William  Matlock  wiith  the 
will  annexed.  And  it  is  farther  ordered  diat  all  the  eosts  of 
this  cause  be  paid  out  of  said  William  Matlock's  estate. 


Ceutch£r,  oimV.,  vs.  Nashville  Bromse  Co. 

Where  a  eerporetioii  edTaaced  moeey  oe  e  purcheae  of  reel  eetate  at  execution  tela, 
end  not  being  able  to  hold  real  estate  relinqaitbed  its  purchase  to  a  third  person; 
such  corporation  has  the  right  to  recover  the  amount  advanced  from  such  person. 

This  aetkm  of  assumpsit  was  brought  in  the  circuit  court  of 
Davidson  coimty,  and  was  tried  by  judge  Maney  and  a  jury, 
and  a  Verdict  and  judgment  entered  up  in  favor  of  the  plaintiff 
(Ihe  Nashville  Bridge  Company)  against  die  adrainislrator  of 
Gratdiffl*.    From  this  judgment  he  appealed. 

JKsS  4*  Oarm^  for  the  plaintiffi  in  error. 

A.  4*  £•  B.  Ewagi  ibr  the  defendant  in  error. 

Gbbd,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt,  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error.  In  the  declaration,  there  are 
several  counts. 

1st.  For  money  loaned  and  advanced. 

2d.  For  money  had  and  received  to  the  plaintiff's  use. 

3d.  For  money  laid  out  and  expended  for  the  use  of  the  de- 
fendant, &c. 

The  defendant  pleaded  nil  debet,  statute  of  limitations,  and 
payment.    The  jury  found  that  the  defendant  had  not  paid  the 
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debt,  and  assess  his  damages  to  $137  50,  from  which  the  de- 
fendant appealed. 

From  the  bill  of  exceptions  it  appears,  that  a  tract  q(  land 
had  been  sold  under  a  decree  in  chancery  and  was  bid  off  for  the 
Bridge  Company,  by  its  agent.  Part  of  the  money  was  paid 
when  the  company  ascertained,  that,  by  their  charter,  they 
were  not  authorized  to  buy  and  hold  said  land.  In  this  state 
of  things,  the  defendant's  intestate,  Thomas  Crutchcr,  and  R. 
Weakley,  agreed  to  take  the  bid  of  Ihe  company  and  repay 
the  money  advanced. 

It  is  now  contended  by  the  plaintiff  in  error,  that  this  can- 
not be  recovered  by  the  Bridge  company,  because  it  is  thp 
price  of  land  sold  by  them  to  Crutcher  and  Wesikley,  aihd  by 
their  charter  they  have  no  power  to  buy  and  sell  land. 

We  are  of  opinion,  that  although  the  Bridge  Company  has 
no  power  to  deal  in  land:  nevertheless,  having  advanced  this 
money  to  Hardeman,  under  the  mistaken  opinion  they  were 
authorized  to  buy  land,  the  contract  being  void,  they  were  en- 
titled to  recover  the  money,  they  had  so  advanced,  back  again. 

This  court  has  decided,  that  where  money  is  advanced 
upon  a  verbal  contract  for  land,  it  may  be  recovered  back 
again.  The  party  has  received  it  to  the  use  of  him  who  ad- 
vanced it  upon  the  void  contract.  If,  then,  the  plaintiff  below 
could  have  recovered  from  Hardeman,  for  a  like  reason  a  re- 
covery may  be  had  against  Crutcher,  who  received  the  money 
paid  to  Hardeman,  to  the  use  of  the  plaintiff,  and  agreed  to 
refund  it  to  the  party  by  whom  it  had  been  advanced. 

It  is  not  the  sale  of  land  by  the  Bridge  Company  to  Crutcher, 
but  it  is  a  relinquishment  of  a  confessedly  void  contract  for 
land,  Crutcher,  for  whose  use  the  money  paid  to  Hardeman 
was  applied,  agreeing  to  refund  it. 

Affirm  the  judgment. 
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Crutgher's  adnCr.  vs.  Bedford. 

Tbe  boMer  of  a  bill  of  exchange  or  proraiuory  note,  may  sue  jointly  any  two  of  the 
parties  to  the  paper,  whether  they  be  makera  or  endorsere,  or  one  of  the  makers  and 
one  of  the  endorsers. 

Bedford  sued  Thompson,  one  of  the  makers  of  a  promissory 
note,  jointly  with  the  administrator  of  Crutcher,  who  endorsed 
it,  in  debt,  in  the  circuit  court  of  Davidson  county. 

The  defendants  demurred  to  the  plaintiff's  declaration,  and 
the  presiding  judge,  Maney,  gave  judgment  on  the  demurrer 
for  the  plaintiff.  An  issue  of  fact  was  found  for  the  plaintiff, 
and  judgment  rendered  thereupon;  from  which  the  defendant 
appealed. 

m  4 

\ 

BeU  if  Grorin,  for  the  plaintiffs  in  error. 
E.  H.  4"  -A'  -Ei^'jrg",  for  defendant  in  error. 
Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  Bx;tion  of  debt  upon  a  promissory  note  executed 
by  Bell  &  Thompson  to  Thomas  Crutcher,  and  by  said  Crutcher 
endorsed  to  the  plaintiff.  The  suit  is  brought  against  Thomp- 
son, the  surviving  partner,  and  Henry  Crutcher,  administrator 
of  Thomas  Crutcher,  deceased. 

It  insisted  by  the  plaintiffs  in  error,  that  a  joint  action  of 
debt  will  not  lie  against  one  of  the  makers  only,  and  the  en- 
dorser. 

By  the  act  of  1820,  ch.  55,  a  joint  action  of  debt  was  given 
against  the  maker  and  endorsers  of  a  writing  obligator}'^;  and 
by  the  act  of  1837,  ch.  5,  the  endorser  is  authorized  to  prose- 
cute a  joint  action  against  any  two  or  more  endorsers,  or  at 
his  election,  against  the  maker  or  makers  of  any  foreign  or  in- 
land bill  of  exchange,  promissory  note,  or  writing  obligatory, 
and  one  or  more  of  the  endorsers  thereof. 
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This  court  has  held,  that  by  this  statute,  an  action  of  debt 
may  be  prosecuted  jointly  against  the  maker  and  endorsers  of 
a  promissory  note  or  bill  of  exchange.  » 

But  it  is  now  insisted,  that  the  statute  must  be  construed 
strictly ;  and  that  the  terms  "maker  or  makers,"  as  used,  means 
that  aU  the  makers  must  be  joined  ^th  the  endorsers,  or 
that  the  action  cannot  be  maintained. 

We  think,  a  fair  construction  of  the  statute  i9>  liu^t  tke  bold- 
er may  sue,  jointly,  any  two  or  more  of  the  parties  to  the  pa- 
per, at  his  election,  whether  they  be  makers  or  endorsers,  or 
one  of  the  makers,  and  one  of  the  endorsers.  The  whole 
frame  of  the  act,  indicates  this  intention;  and  it  would  be  doing 
violence  to  the  meaning  of  the  legislature,  to  construe  the 
^ord  "maker,"  to  be  restricted  to  those  cases  only,  wb^re  there 
is  but  one  maker. 

Af&rm  the  judgment. 


Waftb  V9.  Dolst. 

t.  In  an  action  of  detinue  the  judgment  is  for  the  thing  tued  for,  and  if  that  eaiiBoi 
be  bed.  then  the  value  of  the  things  with  damagea  and  oo^ta.  la  ponuane^  of  •«» 
judgment  a  dietringas  for  the  thing  recovered  must  iMue  in  thafirai  ipttanee^  aoA 
it  is  erroneou«,  if  not  irregular,  to  issue  a^  /a.  in  the  first  iastanee. 

2.  If  real  estate  be  purchased  under  an  erroneous  execution  by  the  plaintiff  in  the 
execution,  he  acquires  no  tirle;.but  if  purchased  by  a  stranger,  he  acquires  the  title. 

Waite  sued  Dolby  in  the  circuit  court  of  Coffee  county  in 
detinue. .  Dolby  pleaded  Tum  deUnttf  and  a  verdict  and  judg- 
ment were  entered  in  the  following  language.  '^The  Jmy 
sworn,"  &c.  &c.  ^'do  say  that  the  defendant  doth  detain  the 
mare  Rollo,  desoribed  in  the  declaration  in  manner  and  form 
as  the  plaintiff  hath  complained,  and  tliey  do  assess  the  plain- 
tiff's damage,  by  reason  of  the  detention  thereof  to  ten  doU 
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lafs,  and  Ae  jurors  aforesaid  upon  their  oaths  aforesaid  do  fur- 
dier  say,  tiiat  the  mare  Rollo  was  of  the  value  of  one  hun- 
dred and  thirty-five  dollars:  It  is  dierefore  considered  by  the 
court  that  the  plaintilBT  recover  of  the  said  defendant,  tiie  mare 
Roilo,  if  she  can  be  had;  and  the  damages  aforesaid  assessed 
for  her  detention,  and  also  his  costs  about  his  suit  in  this  be- 
half expended;  and  it  is  further  considered  by  the  court,  that 
in  case  said  mare  cannot  be  had,  that  the  plaintiff  recover  of 
the  defendant  the  sum  of  one  hundn^d  and  thirty-five  dollars, 
the  value  of  tiie  mare,  as  ascertained  by  ihe  jury,  together  with 
the  damages  as  aforesaid  assessed,  and  his  costs,^  &c. 

On  this  judgment  the  clerk  issued  ^fi.fa.  in  the  wbxjlbX  form, 
for  the  value  of  the  mare,  to  wit,  one  hundred  and  thirty-five 
dollars  and  ten  dollars  damages  and  costs. 

The  fi,  fa.  was  levied  on  the  land  of  Dolby,  lying  in  the 
county  of  Cofiee.  It  was  sold,  and  the  plaintiff,  Waite,  be- 
came the  purchaser,  and  instituted  his  action  of  ejectment 
against  Dolby,  and  at  the  February  term,  1847,  of  the  circuit 
court  of  Coffee  county,  the  case  was  tried  by  judge  March- 
banks,  and  a  jury,  and  a  verdict  and  judgment  were  entered 
for  the  plaintiff.    The  defendant  appealed. 

R,  Davidson,  for  plaintiff  in  ertGr . 

It  is  believed  there  was  error  in  the  charge  of  the  court  be- 
low, for  two  reasons: 

l8t.  It  is  a  settled  rule  of  law,  lliat  an  execution  as  issued 
auut  be  warranted  by  the  judgment.  2  Tidd,  1029;  2  Hump. 
Rep.  445,  and  if  it  be  not,  it  is  void,  1  Cowen  Rep.  711.  And 
die  irregularity  that  will  make  process  void,  may  be  in  the 
process  itsdf,  or  in  the  mode  of  issuing  it,  and  it  will  be  irre- 
gular when  not  sued  out  according  to  the  establbhed  course  of 
ptactioe,  2  Cowen  Rep.  702,  and  ^<he  established  course  of 
practice''  upon  a  judgment  in  detinue  is  fcnr  the  execution  to 
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issue  for  the  goods  or  their  value,  together  with  damages  and 
costs.  2  Tidd  911.  Under  the  judgment  in  the  detinue  case 
between  these  parties,  the  defendant  had  a  right  to  satisfy  it 
by  delivering  the  mare;  but  the  execution  denied  him  that 
right.  The  clerk  in  issuing  the  execution  imposed  a  restriction 
upon  the  defendant,  which  the  judgment  did  not  warrant.  An 
execution  in  the  name  of  A  alone  upon  the  judgment  of  A  and 
B,  is  certainly  void,  yet  the  reasoning  of  the  circuit  court  ap- 
plies: The  defendant  could  supersede  and  quash  it. 

2dly.  But  suppose  I  am  mistaken  in  contending  that  the  ex- 
ecution was  void,  it  cannot,  and  will  not  be  denied  that  it  was 
erroneous  and  voidable,  and  the  plaintiff  who  sued  out  the 
execution  acquired  no  title  by  his  purchase.  An  execution  is- 
sued after  a  year  anc(  a  day,  without  sci.fa,  is  merely  voidable, 
not  void,  8  Johnson's  Rep.  Yet  the  plaintiff  cannot  acquire 
title  by  purcha'se  under  such  execution,  though  a  stranger  may, 
and  the  sheriff  be  justified.  Weaver  vs.  Cryer,!  Dev.  Law 
Rep.  337;  Oxlcyva/Mezle,  3  Murp.  Rep.  250;  SIdnner  vs.  Moorey 
2  Dev.  and  Battle  Law  Rep.  138.  See  also,  1  Lev.  95;  3  Wil- 
son 376;  1  Str.  509;  3  Dev.  Law  Rep.  149;  1  Monroe's  Rep.  10; 
4  Lit.  Rep.  301;  Tidd  936. 

Ready ^  for  the  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

From  the  bill  of  exceptions,  it  appears,  that  Waite  recovered 
a  judgment  against  Dolby,  in  an  action  of  detinue,  for  a  mare, 
valued  at  one  hundred  and  thirty-five  dollars,  and  ten  dollars 
for  damages  for  her  detention.  No  distringas  issued  for  the 
mare,  but  a^.  fa,  was  issued  for  the  value  of  the  mare,  and 
damages,  making  one  hundred  and  forty-five  dollars.  This 
execution  was  levied  on  the  land  in  controversy,  and  at  the 
sale  of  the  land,  the  plaintiff  in  the  execution  became  the  par- 
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chaser,  and  took  a  deed  therefor  from  the  sheriff;  and  upon  the 
title  so  acquired,  prosecutes  his  action  of  ejectment.  Upon 
this  point,  the  court  charged  the  jury,  "that  the  execution  was 
irregular,  that  it  might  be  superseded  and  quashed,,  but  that  the 
irregularities  were  not  of  a  character  to  make  the  execution 
and  sale  void;  and  that  a  sale  by  virtue  of  the  execution  would 
be  as  valid  as  if  it  had  strictly  pursued  the  judgment." 

The  jury  found  a  verdict  for  the  lessor  of  the  plaintiff,  and 
the  defendant  appealed  to  this  court.  It  is  stated  by  his 
Honor,  in  the  charge  above  quoted,  that  the  execution  by  virtue 
of  which  the  land  in  controversy  was  held,  was  irregular;  but 
that  the  sale  made  by  virtue  thereof,  was  valid.  His  Honor, 
doubtless  used  the  word  "irregular,"  us  synonymous  with  "er- 
roneous*" but  the  authorities  hold  that  an  irregular  process  is 
void,  whereas  erroneous  process  is  voidable  only.  Parsons  vs. 
Loj/d,  3  Wilson's  R.  344;  Woodcock  vs.  Bennet,  1  Oo wen's  R. 
711, 735;  Read  vs.  Markle,  3  Jh.  R.  523. 

Whether  in  this  case  the  execution  be  irregular,  or  errone- 
ous only,  is,  in  our  opinion  unimportant.  If  it  be  erroneous, 
or  voidable  only,  it  would  be  a  sufBcient  protection  to  the 
sheriff;  and  a  sale  made  under  it  to  a  stranger,  would  be  valid. 
But  if  the  party  who  sues  out  voidable  process  becomes  the 
purchaser  of  property,  levied  on  and  sold  by  virtue  of  such 
process,  he  acquires  no  title  by  such  purchase,  as  where  the 
execution  issued  after  the  year  and  a  day,  vnthout  a  sci.  fa, 
the  execution  was  held  to  be  voidable  only;  and  that  the  officer 
might  justify  under  it;  but  it  was  no  protection  to  the  plaintiff 
in  the  execution.  He  acted  as  a  wrong  doer  in  suing  it  out, 
and  is  liable  for  the  acts  of  the  officer.  Weaver  vs.  Crt/er,  1 
Dev.  Law  R.  337.  Claj/  4"  ^c^^y  vs.  Carpenter,  1  Monroe R.  10. 
Jackson  V9.  Bartlet/,8  Jh.  R.  361.  The  case  of  Weaver  vs. 
Cryer  was  an  action  of  trover  for  cattle,  levied  on  by  virtue 
of  a^.  fa,  that  issued  afler  a  year  and  a  day.  The  suit  was 
against  the  officer  and  the  plaintiff  in  the^.  fa.,  and  the  court 
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held,  that  the  officer  was  protected;  but  the  party  that  sued 
out  the  erroneous^.^.  was  liable  to  the  action.  In  the  case 
of  Jackson  vs.  CddxveU^  1  Cowen's  R.  622,  Mr.  Justice  Wood- 
worth,  p.  641,  in  reference  to  sales  by  virtue  of  voidable  pro- 
cess says:  "Whatever  may  be  the  rights  of  a  b(ma  Jide  pwr- 
chaser,  without  notice,  it  must  be  conceded  that  as  between 
the  parties,  the  judgment  and  execution  are  extinguished  by 
payment.  Consequently,  Russell  Clark,  a  plaintiff  in  one  of 
the  executions,  who  paid  to  the  sheriff  the  amount  of  the  other, 
and  afterwards  assumed  the  control  of  it,  can  never  set  up  his 
purchase  as  making  out  a  title.  The  action  of  qjectment,  on 
the  demise  of  Clark  and  his  partners,  against  Edw£urd  C.  San- 
ders, might  have  been  successfully  resisted,  by  proving  pay- 
ment of  the  judgments  and  executions  under  which  the  pre- 
mises were  sold."  And  in  the  same  case,  at  page  644,  chief 
justice  Savage  says:  "The  same  reasons  of  policy  which  se- 
cure to  an  innocent  purchaser  a  valid  title,  do  not  exist  when 
the  judgment  creditor  becomes  the  purchaser ;  and  it  would  be 
the  height  of  injustice  to  allow  the  party,  guilty  of  the  irregu- 

•  

larity,  to  take  advantage  of  it,"  SUmonds  vs.  Catlin,  2  Caines, 
C.  61 .  These  authorities,  settle  beyond  question,  the  principle, 
that  if  a  stranger,  without  notice,  purchase  under  erroneous 
process^  the  sale  will  be  valid ;  but  if  the  plaintiff,  or  his  attor- 
ney, purchase  under  such  process^  no  title  is  thereby  acquired 
to  the  property. 

The  only  remaining  inquiry  is,  whether  the  process,  by  virtue 
of  which  this  land  wsm  sold  was  irregular,  it  was,  to  say  the  least, 
erroneous,  the  action  of  detinue  is  for  the  thing  detained,  and 
damages  for  detention ;  the  value  of  the  property  is  ascertained 
by  the  jury,  and  the  judgment  is  in  the  alternative,  for  the  sura 
so  found  as  the  value,  in  case  the  thing  recovered  cannot  be 
had.  In  fixing  this  value,  the  practice  is  to  rend^  a  verdict 
for  the  highest  price,  in  order  to  enforce  the  delivery  of  &e 
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thing.  It  is  manifest  from  the  form  of  the  judgment^  and  the 
ol^ect  in  fixing  the  value,  that  a  distringas  for  the  thing  re- 
covered most  be  issued  in  the  first  instance.  How  cem  it  be 
ascertained  that  the  thing  cannot  be  had,  unless  by  the 
return  of  process,  which  had  issued  to  obtain  it?  And  the 
judgment  for  the  money  is  conditional ;  if  the  thing  cannot  be 
had;  therefore,  if  execution  for  the  money  issue,  before  it  is  as- 
certained by  the  return  of  a  distringas,  that  the  thing  cannot  be 
had,  it  is  certainly  erroneous,  if  not  irregular,  and  void.  It  is 
often  difficult  to  detwmine  whether  process  be  irregular,  or  er- 
roneous only:  but  we  are  inclined  to  regard  the  execution  in 
this  case  as  irregular  and  void. 

It  is  not  like  the  case  of  the  issuance  of  a^.  fa.  after  a  year 
and  a  day  without  a  set,  fa.  In  such  case  there  is  a  regular 
judgment  which  authorises  ihejl,fa.;  but  by  reason  of  the  lapse 
of  time,  it  is  erroneous  to  take  it  out,  until  a  sci.fa.  has  been 
issued  to  revive  the  judgment.  But  here,  the  judgment  for  the 
value  of  the  mare,  was,  on  condition  the  mare  could  not  be 
had:  until  it  was  ascertained  the  mare  could  not  be  had,  there 
was  nothing  in  this  judgment  for  the  execution  to  rest  upon. 

But  be  this  as  it  may,  there  can  be  no  doubt  but  that  the  dis- 
tringas should  first  issue — ^until  which,  the  issuance  of  the^i. 
fa.  was  unlawful.  This  being  the  case,  ibe  defendant  in  error 
acquired  no  title  by  his  purchase  of  the  land,  though  die  sale 
might  have  been  valid  had  a  stranger  purchased:  1  Ten.  Rq>. 
222.  Reverse  the  judgment  and  remand  the  cause  ibr  another 
trial. 
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Park  vs.  Harrison. 

1.   ReplevitTfor  hog^.     The  court  charged   the  jury  that    if  Allen  was  fuund  in  pos- 
session of  the  hogs,  he  would  ho  presumed  the  owner,   but  that  this  prMomption 
would  yield  to  proof;  and  that  any  proof  would  be  sufficient  if  it  prtiduce  I  belief  in 
the  minds  of  the  jury  that  the  title  Was  in  another.     There  was   n<^  error  in  this 
charge. 

U.  Fraud:  under  what  circumstanced  a  secret  trust  for  the  benefit  of  the  vendur  of  per- 
sonal property  will  be  regarded  as  established. 

3.  The  defendant  indicated  to  the  sheriff  who  was  in  search  of  a  juryman,  iha  presence 
of  a  person  who  was  selected.  It  is  held  that  this  fact  would  not  avail  the  plaiotifT 
on  a  motion  for  a  new  trial,  as  it  appeared  that  it  had  do  influence ^n  the  mind  of  the 
tberiffin  the  selection,  and  it  did  not  appear  that  the  defendant  intended  to  influence 
improperly,  the  mind  of  the  sheriff*  in  his  selection. 

Replevin  in  the  circuit  court  of  Williamson  for  hogs  by 
Park  against  Harrison,  plea  not  guilty,  verdict  and  judgment 
before  Maney,  J.,  for  the  defendant.     Plaintiff  appealed. 

D.  Campbell y  for  plaintiff. 

R,  C,  Foster  and  Figures,  for  defendant. 

Green  J.  delivered  the  opinion  of  the  court. 

Thii  is  an  action  of  replevin  for  some  hogs,  levied  on  by  the 
defendant,  Harrison,  as  deputy  sheriff,  aa  the  property  o 
Lewis  0.  Allen.  On  the  trial,  Allen,  the  defendant,  in  the  ex- 
ecution, was  introduced  as  a  witness,  who  proved  that  the 
hogs  were  the  produce  of  a  parcel  that  had  been  levied  on,  as 
the  property  of  the  witness  in  1845,  and  were  then  sold  to 
Park,  the  plaintiff,  (with  the  consent  of  the  plaintiff  in  that 
execution)  by  the  witness. 

The  hogs  had  remained  in  his,  (witness)  possession,  and  had 
been  kept,  and  attended  to  by  witness,  for  Park,  for  which  Park 
was  to  pay  him. 

The  witness  proved  a  variety  of  facts,  as  to  the  produce  of 
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these  hogs;  the  amount  of  pork  Park  had  received  from 
them,  and  the  quantity  the  witness  had  retained,  the  purchase 
of  com  by  Park  to  feed  the  hogs:  his  payment  for  the  rent  of 
land,  advance  of  money  to  the  "wdtness  &c.  Several  witness- 
es were  introduced  by  the  defendants,  the  object  of  which  was, 
to  attack  the  credibility  of  Allen,  by  proving  statements  made 
by  him,  different  from  those  made  in  his  evidence  and  other 
circumstances  at  vbriance  with  his  evidence.  No  exception  is 
here  taken  to  any  part  of  the  charge  of  the  court,  but  the  par- 
agraph in  which  his  honor  said:  "If  Allen  was  found  in  pos-* 
session  of  the  property  in  controversy,  the  law  presumes  him 
the  owner,  but  that  presumption  would  of  course  yield  to  suf- 
ficient proof,  and  any  proof  would  be  sufficient  if  it  produced 
belief  in  the  minds  of  the  jury  that  the  title  was  in  another." 

The  jury  found  for  the  defendants.  The  plaintiff  moved 
for  a  new  trial,  upon  the  affidavit  of  Wyley  B.  White,  a  depu- 
ty sheriff,  who  stated  that  he  was  ordered  to  obtain  a  juror  in 
place  of  one  who  haA  been  rejected;  he  was  about  to  go  out 
into  the  crowd  to  look  for  a  juryman,  and  had  turned  round 
for  that  purpose,  when  Harrison,  one  of  the  defendants,  at- 
tracted his  attention,  and  pointed  him  to  James  C.  Ervin,  who 
sat  near,  and  he  summoned  Ervin  as  a  juror.  He  had  not  ob- 
served Ervin  until  he  was  pointed  out  to  him,  but  if  he  had  ob- 
served him,  he  would  as  soon  have  summoned  him  as  a  juror 
without  having  him  pointed  out  as  with  it. 

The  plaintiff  made  a^ffidavit,  that  when  he  instructed  his 
counsel  not  to  object  to  Ervin  as  a  juror,  he  was  not  apprized 
of  the  manner  in  which  he  had  been  summoned. 

The  court  refused  a  new  trial,  and  the  plaintiff  appealed  to 
this  court. 

1.  The  first  question  is,  can  this  court,  acting  upon  its  estab- 
lished rule  in  such  cases,  grant  anew  trial  on  the  facts  of  the 
case.     And  this  we  think  cannot  be  done. 
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In  the  first  place,  the  witness  is  in  a  suspicious  position. 
To  release  his  property  from  Bonley's  execution  in  1845,  he 
sold  three  hogs  to  the  plaintifiT  with  Bonley's  consent,  who  paid 
Bonley  the  value  of  the  hogs,  and  left  them  in  Allen's  posses- 
sion. There  seems  to  have  been  no  definite  agreement  as  to 
the  terms  upon  which  Allen  was  to  keep  the  hogs  for  Park. 
Nor  has  there  been  any  adjustment  of  his  compensation.  Park 
bought  some  com,  but  it  does  not  appear  to  have  been  kept 
separate  firom  Allen's  corn,  and  to  have  been  used,  only  for 
feeding  the  hogs.  Of  the  pork  that  was  made,  ^though  Park 
got  a  considerable  quantity,  yet  Allen  put  up  for  himself  con- 
siderable quantities.  It  is  difiicult  to  avoid  the  suspicion,  from 
AUen's  own  proof  that  there  was  a  secret  trust  for  his  benefit, 
at  the  time  Park  first  bought  the  hogs.  Add  to  this  the  dis* 
crepancies  which  the  defendant's  witnesses  prove,  and  we  can- 
not say  that  the  jury  acted  rashly  in  believing  that  a  secret 
trust,  for  the  benefit  of  Allen,  existed  in  the  original  contract 
about  the  hogs. 

2.  Did  the  court  err  in  that  paragraph  of  the  instruction  to  the 
jury  now  objected  to?  We  think  his  Honor  stated  the  law  cor- 
rectly. 

3.  Should  a  new  trial  have  been  granted  on  the  affidavit? 
The  whole  facts  stated  by  the  deputy  sherifi*  satisfy  us,  that 
there  was  no  intention  on  the  part  of  the  defendant  Harrison, 
to  influence  improperly  the  selection  of  a  jury.  Only  one 
juror  was  needed,  and  seeing  the  sherifi*  about  to  go  out,  he 
indicated  the  presence  of  Ervin,  merely  to  save  time,  and  in- 
advertently, himself  being  a  deputy  sherifi*  and  on  familiar 
terms  with  the  ofiicer.  It  is  clear  also,  that  any  supposed  wish 
of  Harrison,  had  no  influence  with  the  officer,  for  he  states, 
that  if  he  had  seen  Ervin,  he  would  as  soon  have  summoned 
him  without  being  pointed  out  as  with  it.  Upon  the  whole, 
we  think  there  is  no  error  in  this  record,  and  affirm  the  judg- 
ment. 
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Htttchins  vs.  Turner. 

The  liability  of  a  partner  for  the  acts  of  his  copartner,  done  in  behalf  of  the  firoii 
cannot  be  held  to  extend  to  illegal  contracts;  and  therefore  where  money  was  boi^ 
rowed  at  nsurions  interest  by  one  momber,  withont  the  knowledge  or  consent  of 
the  othe^  the  member  not  participatitig  in  such  contract  is  not  responsible  for  the 
money  borrowed. 

This  is  an  action  of  debt  on  a  promissory  note  in  the  circuit 
conrt  of  Franklin  county,  by  Turner  against  Prior  cuid  Hutch- 
ins.  The  case  was  tried  by  Judge  Marchbanks  and  a  jury. 
A  judgment  was  rendered  against  the  defendant,  Hutchins, 
from  which  he  appealed. 

Campbell^  for  the  plaintiff  in  error. 

W.  E.  Venabky  for  the  defendant  in  error. 

McEoNNsr,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  by  the  defendant  in  error, 
against  the  plaintiff  in  error  and  Thomas  M.  Pryor,  who  were 
partners  in  the  mercantile  business,  trading  under  the  name 
and  style  of  T.  M.  Pryor  &  Co.,  on  a  promissory  note  of  $350, 
executed  to  him  by  said  Pryor,  in  the  name  of  said  firm.  A 
TuoUe prosequi  was  entered  as  to  the  defendant  Pryor.  Hutchins 
filed  two  pleas,  first,  nil  dd)et;  and  second,  Ihat  he  did  not  ex- 
ecute said  note,  nor  did  he  authorise  the  execution  thereof. 
The  issues  were  found  in  favor  of  the  plaintiff  in  the  court 
below,  and  judgment  rendered  against  the  defendant,  from 
which  he  appealed  in  error  to  this  court. 

From  the  bill  of  exceptions  it  appears,  that  on  the  14th  day 

of  June,  1844,  T.  M.  Pryor,  without  the  knowledge  or  consent 

of  his  partner,  Hutchins,  borrowed  from  the  defendant  in  error, 

$350,  for  which  the  note  sued  on  in  this  action  was  executed 

30— Vol.  viii. 


416  I7ASHVILLE: 

[Hatchins  vg,  Tumer.] 

by  said  Pryor,  in  the  name  of  the  firm.  The  defendant  in  er- 
ror, in  his  answer  to  a  bill  of  discovery  filed  against  him  dur- 
ing the  progress  of  the  case  in  the  circuit  court,  states,  that  the 
terms  of  the  contract  between  him  and  Pryor  were,  he  was  to 
let  Pryor  have  9350,  for  which  he  was  to  execute  an<^  in  the 
partnership  name;  that  he  was  to  receive  interest  at  the  rate 
'  '  *  of  eight  per  cent,  from  the  date  of  the  note  until  it  became 
due;  that  the  interest  was  to  be  paid  in  advance,  and  was  de- 
ducted from  the  amount  thereof  loaned,  leaving  $322,  which 
was  the  sum  actually  received  by  said  Pryor.  The  proof 
shows  that  the  plaintiff  in  error  hfiui  no  participation  in  this  ^ 
-  transaction,  that  it  was  without  his  knowledge,  and  that  he  did 
not  assent  to  it. 

His  Honor,  the  circuit  judge,  instructed  the  jury,  ''that  if 
Pryor  &  Hutchins  were  partners  in  trade,  and  Pryor,  to  raise 
funds  to  carry  on  the  business  of  the  firm,  borrowed  money 
from  Turner  upon  the  credit  of  the  firm  at  usurious  interest, 
and  to  secure  the  payment  of  it  executed  a  note  to  him  in  the 
name  of  the  firm,  including  both  the  amount  of  money  ad- 
vanced and  the  usurious  interest,  that,  under  such  a  state  ot 
facts,  the  note  would  not  be,  as  to  Hutchins,  entirely  void:  that 
it  would.be  good  and  binding  upon  him  to  the  extent  of  the 
actual  amount  of  money  advanced,  and  interest  thereon  at  the 
rate  of  six  per  cent.;  and  to  that  extent  Tumer  would  be  enti- 
tled to  a  recovery." 

It  is  insisted  on  behalf  of  the  plaintiff  in  error,  that  this 
charge  is  erroneous,  and  so  we  think.  A  contract  for  usmiona 
interest  is  illegal  at  common  law,  and  equally  so  by  the  law 
of  this  state.  In  the  caae  of  Isler  vs.  Brwisan^  where  the  usa* 
ry  appeared  on  the  face  of  the  note,  it  was  held  by  this  court, 
"that  if  a  party  plaintiff  b^ngs  into  court,  either  of  law  or 
equity,  an  illegal  contract  that  it  may. be  enforced,  and  this  il- 
legality be  shown  and  set  forth  by  himself,  and  not  disclosed 
by  plea  or  allegiation  from  the  defendant,  it  is  the  duty  of 
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either  court  ob  groa&ds  of  public  policy  to  repel  the  plaintiff 
and  refuse  its  aetidn  in  his  behalf,"  6  Hump.  277.    But  where 
the  usury  does  not  appear  on  the  face  of  the  contract,  and  the 
debtor  b  forced  to  seek  relief  in  a  court  of  e<;[uity,  or  to  avail 
himself  of  the  equitable  remedy  provided  at  law  by  the  act  of 
1645,  he  is  held  liable  to  pay  the  amount  of  money  actually 
advanced  to  himi  with  legal  interest  thereon.    Still,  the  con* 
tract  is  no  less  illegal  than  before  the  passage  of  the  act,  which, 
in  express  terms,  sul^ects  the  party  taking  more  than  six  per 
cent,  interest,  to  a  criitdnal  prosecution  by  indictment  or  pre* 
sentment.    The  question  then  is  presented,  can  one  partner  / 
bind  the  firm  by  a  usurious  or  illegal  contract,  made  without  | 
the  knowledge  or  assent  of  the  other  partner?  We  think  not.  /  /     "^V 
It  is  unquestionably  true,  that  each  partner  has  authority  toy 
bind  the  firm  by  all  lawful  contracts  or  engagements  within    ) 
the  scope  of  the  partnership.    But  this  authority,  says  Mr. 
Story,  ''can  be  exercised  only  in  cases  falling  Mritbin  the  ordi* 
naiy  business  and  transactions  of  the  firm,  where  the  other 
party  has  no  knowledge  or  notice,  that  the  partner  is  acting  in 
violation  of  his  duties  and  obligations  to  tlie  firm,  or  for  pur- 
poses disapproved  of  by  the  firm,  or  in  fraud  of  the  rights 
thereof."     Story  on  Part.  sec.  110. 

The  liability  of  a  partner,  arising  out  of  this  implied  assent 
and  undertaking  to  be  responsible  for  the  acts  of  his  co-partner 
on  behalf  of  the  firm  in  the  ordinary  business  and  transactions 
thereof,  cannot  be  held  to  extend  to  illegal  contracts.  This 
woald  be  absurd.  An  ageiley  or  authority  to  a  partner  to  vio- 
late the  provisions  of  a  public  statute,  c€mnot  be  implied;  nor 
can  it  be  implied  that  such  illegal  act  is  within  the  scope  of 
the  partnership,  which  could  only  exist  for  lawful  purposes. 

The  other  party,  or  creditor,  is  presumed  to  have  known  that 
he  was  violating  the  law;  he  will  also  be  presumed  to  have 
known  that  the  partner  entering  into  such  usurious  contracts, 
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without  the  knowledge  of  the  other  partner,  was  acting  with- 
out the  scope  of  his  legitimate  authority,  in  yiolation  of  his 
duties  and  obligations  to  the  firm,  and  in  fraud  of  its  rights. 
To  bind  the  firm  in  such  case,  there  must  be  clear  anil  satisfac* 
tory  evidence  that  the  other  partner  had  knowledge  of,  and  ex* 
pressly  assented  to  the  usurious  contract.  To  hold  otherwise, 
would,  in  our  opinion,  be  subversive  of  all  sound  principle 
and  policy. 

In  the  record  before  us,  there  is  no  evidence  that  Hntchins, 
the  plaintififin  error,  had  knowledge  of,  or  ever  assented  to  the 
agreement  entered  into  by  Pry  or  with  the  defendant  in  error,  as 
to  the  making  of  the  note  sued  on;  the  contrary  clearly  appears* 
We  are,  therefore,  of  opinion,  that  the  note  sued  on  was  not 
binding  on  the  plaintifi*  in  error,  and  that  no  recovery  can  be 
had  against  him  thereon. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the 
case  be  remanded  for  a  new  trial. 


HuTCHiNS  '0$.  Bank  op  TENKfisssB. 

1.  Previous  daalers  with  a  firm  have  the  right  to  have  actual  notice  of  the  diBsolvtioo 
before  a  partner  can  claim  exemption  from  responsibility  for  contracts  made  on  good 
faith  with  one  of  the  number  in  the  name  of  them  all:  A  letter  transmitted  to  the 
dealer  by  a  member  of  the  firm,  announcing  the  dissolution,  vrould  be  actaal  aodeeS 
the  receipt  of  a  newspaper  containing  a  notice  of  the  dissolution,  for  which  pajper  the 
dealer  was  a  subscriber,  though  circumstance  going  to  prove  notice,  would  not^r  m 
be  sufficient. 

S.  To  constitute  a  person  a  previous  dealer  and  entitled  to  acttial  notice  of  dissolotioa 
of  a  firm,  a  bill  or  note  must  be  bought  from  the  firm.  It  is  not  soffieient  thsthe  amy 
have  dealt  in  paper  for  which  the  firm  was  responsible.  * 

The  Bank  of  Tennessee  sued  Hutchins  in  the  circuit  court 
of  Franklin  county   in  debt;  plea,  wm,  est  factum^  and  issue. 
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Verdict  and  judgment  therenpon  for  plaintiff,  Marchbanks, 
judge,  presiding.    Defendant  appealed. 

James  Campbell  4*  f^-  B.  Fogg,  for  the  plaintiff  in  error. 

Hickerson  4"  -E-  W.  Venable,  for  the  defendant  in  error. 

TuRLBY,  J.,  delivered  the  opinion  of  the  court. 

Thos.  M.  Pryor  and  Mark  Hi^tchins  were  for  many  years 
partners  in  trade,  in  buying  and  selling  goods  in  the  town  of 
Winchester,  Tennessee,  under  the  name  of  T.  M.  Pryor  &  Co., 
to  wit,  from  the  18th  day  of  November,  1826,  till  some  time 
in  September  1844.  During  the  continuance  of  this  partner- 
ship, the  Branch  Bank  of  the  State  of  Tennessee  at  Shelby- 
ville,  discounted  paper  for  them,  upon  their  endorsements, 
both  notes  and  bills.  This  partnership  was  dissolved  by 
mutual  consent,  and  a  notice  thereof  inserted  in  the  Republi- 
can Banner,  a  newspaper  printed  at  Nashville,  on  23d  day 

* 

of  September  1844,  a  number  of  which  was  mailed  by  the 
publishers  at  Nashville,  to  the  Bank  of  the  State  at  Shelby- 
ville,  which  was  a  subscriber  thereto.  Afterwards,  the  bank 
discounted  a  note  of  Wm.  Dardis,  for  the  sum  of  $440,  bear- 
ing  date,  7th  February  1845,  made  payable  to  T.  M.  Pryor 
&  Co.,  at  four  months,  and  endorsed  by  T.  M.  Pryor  &  Co., 
and  A.  Ochwig.  The  endorsement  of  T.  M.  Pryor  &  Co.,  was 
made  by  T.  M.  Pryor,  and  the  note  was  discounted  in  renew- 
al of  another  note  for  the  payment  of  which  T.  M.  Pryor  & 
Co.,  were  responsible.  At  the  time  the  note  of  Dardis  which 
was  thus  discounted,  was  executed  to  the  firm  and  endorsed 
by  it,  T.  M.  Pryor  had  no  legal  power  to  bind  the  firm  by 
such  endorsement,  the  partnership  having  been  previously 
dissolved,  and  no  right  having  been  reserved  by  the  terms  of 
tiie  dissolution  for  the  exercise  of  such  a  power — ^but  on  tlie 
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contrary,  the  same  being  expressly  prohibited.    The  principal 
controversy  in  this  case,  on  the  trial  in  die  circiiit  court,  arose 
upon  the  question,  whether  the  bank  had  notice  of  the  disso- 
lution of  the  firm,  at  the  time  the  note  was  discounted.    Upon 
this  question,  there  was  much  proof  and  of  so  conflicting  a 
character,  that  in  our  opinion  a  verdict  either  way  ought  not 
to  have  been  disturbed.    In  consequence  whereof,  the  only 
question  we  deem  worthy  of  our  consideration  now  is,  as  to 
the  correctness  of  the  charge  of  the  circuit  judge  to  the  jury 
who  tried  the  cause.     He  said  to  them,  "that  if  they  believed 
from  the  proof,  that  a  partnership  once  existed  between  Fryor 
and  Hutchins,  in  the  name  of  T.  M.  Pryor  &  Co.,  and  was 
dissolved,  and  that  the  bank  previous  to  the  dissolution  of  the 
partnership,  had  in  repeated  instances,  advanced  to  the  firm 
of  T.  M.^ Pryor  &  Co.,  money  upon  notes  drawn  and  endors- 
ed by  it,  such  transactions  would  make-  the  bank  a  previous 
dealer  with  the  firm;  and  under  such  a  state  of  facts,  to  make 
the  dissolution  eflij^ctual,  the  bank  would  be  entitled  to  actual 
notice  of  the  fact  of  dissolution;  and  that  an  advertisement 
of  the  dissolution  in  a  newspaper,  would  not  of  itself  be  a  suf- 
ficient notice  thereof.    That  if  the  dissolution  of  the  partner- 
ship was  advertised  in  a  newspaper,  before  the  note  sued  on 
was  discounted,  and  one  or  niore  of  the  directors  of  the  bank, 
constituting  the  board  which  discounted  the  note,  was  in  the 
habit  of  taking  and  reading  the  paper,  such  circumstances 
would  be  £a^ts  conducing  to  prove  actual  notice.    Yet,  to 
warrant  the  jury  in  finding  that  the  bank  had  actual  notice, 
they  must  be  satisfied  from  the  evidence,  either  positive  or  cir- 
cumstantial, that  the  president  or  some  one  or  more  of  the  di- 
rectors, constituting  the  board  at  the  time  the  note  was  dis- 
counted, either  read  the  advertisement  or  knew  of  the  dissolu- 
tion.   If  the  dissolution  was  advertised  in  a  newspaper,  and 
the  president  or  one  or  more  of  the  directors  were  in  the  habit 
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of  taking  aad  reading  the  newspaper,  but,  in  point  of  fact,  did 
not  read  or  know  of  the  advertisement,  die  taldng  of  the  news- 
paper containing  it,  would  not,  under  such  circumBtancefl, 
amount  to  notice  fpf  the  dissolution.'* 

There  is  in  this  charge  no  error  whatsoever.  It  asserts  no 
new  principle  of  law;  none  which  is  not  well  established  by 
repeated  a(]yudications  iu  the  courts  of  different  conunercial 
countries.  The  extent  of  the  liabilities  of  partners  upon  con- 
tracts made  and  executed  to  third  persons,  both  before  and 
after  the  dissolution  of  the  firm,  is,  perhaps,  settled  by  a  train 
of  adjudged  cases,  as  well-considered  as  those  upon  any  other 

• 

subject  whatever.  And  among  the  great  variety  of  points  de- 
termined in  relation  thereto,  there  is  none  more  thoroughly 
established,  nor  upon  better  practical  principles,  than  that 
which  gives  to  previous  dealers  with  the  firm,  the  right  to  de- 
mand actual  notice  of  the  dissolution,  before  they  shall  be  de- 
prived of  the  right  to  hold'all  the  members  of  the  firm  liable 
for  a  contract  made  in  good  faith  witif  one  of  them  in  the  name 
of  the  whole,  though  there  had  been  a  previous  dissolution. 

We  do  not  deem  it  necessary  or  advisable  to  attempt  in  this 
case  to  give  an  exposition  of  What  would,  in  our  estimation, 
constitute  such  previous  dealing  as  applicable,  as  a  principle, 
to  cases  in  general — ^because  it  would  be  impracticable — every 
case  depending  upon  its  own  particulars,  and,  therefore,  to  be  • 
judged  of  from  them,  and  not  from  those  of  another. 

In  the  case  under  consideration,  we  are  well  satisfied,  that 
the  fact,  that  the  bank  had,  during  the  existence  of  the  partner- 
ship between  Thomas  M.  Pryor  &  Co:,  been  in  the  habit  of  dis- 
counting for  them  in  their  names  and  upon  their  endorsements 
notes  and  bills,  constituted  the  bank  a  previous  dealer  with 
them,  and  that  it  gave,  in  consequence,  a  right  to  the  bank  to 
have  actual  notice  of  the  dissolution. 

Now,  though  the  proof  shows,  in  this  case,  that  notice  of  the 
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dissolution  was  inserted  in  a  number  of  the  Republican  Ban- 
ner, to  which  ne^yspaper  the  bank  was  a  subscriber,  and  that 
it  was  sent  in  consequnce  thereof  to  the  bank,  yet  this  of  itself 
is  not  ^tual  notice,  as  has  been  well  settled.  It  is  not  like 
the  case  of  a  letter  addressed  by  the  firm  to  the  dealer,  giving 
him  notice  of  the  dissolution,  which  is  direct  notice,  because 
it  being  proved,  that  the  letter  containing  the  information  was 
written  and  delivered  by  private  hand,  or  put  in  the  post  office, 
directed  to  the  dealer  at  his  usual  place  of  residence,  the  pre 
sumption  in  law  is,  that  the  knowledge  of  the  dissolution  has 
been  obtained,  for  it  is  his  own  fault  if  he  read  not  the  letter; 
"but  not  so  with  a  newspaper;  it  is  not  sent  by  the  firm,  or  any 
member  of  it,  and,  therefore,  there  is  nothing  to  draw  his  at- 
tention particularly  to  it;  he,  therefore,  may  not  read  it  at  all, 
or  if  he  does  read  it,  it  may  be  carelessly  and  superficially;  and 
containing,  as  it  always  does,  a  variety  of  unconnected  and 
dissimilar  articles,  the  advertisement  may  well  have  escaped 
his  observation.  It  has,  therefore,  been  abundantly  held,  that 
this  does  not  constitute  actual  notice,  but  is  a  circumstance  to 
be  left  to  the  jury  for  their  consideration  in  forming  their  ver- 
dict upon  the  fact  of  notice.  And  so  the  jurors  ^ere  told  by 
the  court  in  this  case.  But  it  being  proven  by  the  president 
and  directors,  who  constituted  the  board  that  discounted  the 
note,  that,  notwithstanding,  the  reception  of  the  paper  contain- 
ing the  advertisement  of  the  dissolution,  they  had  no  informa- 
tion communicated  thereby  of  the  fact,  they  found  that  the 
bank  had  no  notice  of  the  dissolution.  With  this  verdict,  the 
circuit  judge  was  satisfied,  and  so  are  we — ^for  though  there  is 
proof,  upon  which  a  difierent  verdict  would  have  been  sus- 
t€tined  by  us,  yet,  we  think,  the  testimony  well  warranted  the 

« 

finding. 

It  has  been  argued,  that  to  require  actual  notice  to  be  given 
by  a  firm,  of  its  dissolution,  to  every  person  who  may  have  dealt 
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in  negotiable  paper  to  whicti  it  may  have  been  a  party,  either 
aa  drawer  or  endorser,  and  upon  its  credit,  might  and  would 
be  productive  of  serious  mischief,  as  it  would  be  impossible 
for  a  firm  to  know  all  persons  who  may  have  been  dealers  in 
such  paper.  To  this  the  answer  is  direct: — A  firm  is  not 
bound  to  give  such  notice  of  its  dissolution  to  persons  who 
have  not  dealt  with  it,  in  relation  thereto,  though  they  may 
have  dealt  in  paper,  for  the  payment  of  which  it  is  respon- 
sible, and  upon  the  faith  oi  its  name.  The  dealing  must  have 
been  with  it,  and  not  with  a  third  person.  The  buying  of  a 
note  or  bill  of  exchange,  drawn  or  endorsed  by  a  firm,  from  a 
holder  or  subsequent  endorser,  does  not  constitute  the  buyer  a . 
dealer  of  the  firm.  The  bill  or  note  must  be  bought  fi'om  the 
firm.  A  person  cannot  become  a  dealer  with  the  firm  without 
the  consent  of  the  firm;  and,  therefore,  if  he  deal  in  the  nego-* 
tiable  paper  of  the  firm  with  *  third  persons,  he,  in  every  in-  - 
stance,  takes  such  paper  subject  to  the  casualty  of  dissolution 
before  it  was  executed — and  this  without  the  right  to  demand 
actual  notice  of  the  fact  of  the  dissolution. 
The  judgment  of  the  circuit  court  will  be  afiirmed. 


HuTCHiNS  vs,  Sims. 

A  prerioiis  dealer  with  a  firm  is  entitled  to  actaal  notice  of  its  dissolution  before  it  skall 
be  deprived  of  the  right  to  the  responsibility  of  all  the  members  of  the  firm,  for  the 
ooniracts  of  any  one  made  in  good  faith.     An  illustration  of  this  rule. 

Assumpsit  by  last  endorser  Sims  against  Hutchins,  a  prior 
endorser.  Hutchins,  pleaded  that  he  did  not  endorse  the 
note,  and  the  plea  was  verified  by  aflidavit.  A  verdict  and 
judgment  were  entered  for  the  plaintifi*,  Marchbanks  J.  pre- 
siding, and  the  defendant  appealed  to  the  supreme  court. 


424  NASHVILLE: 

James  CampbeB,  for  plaintiff  in  error. 
FT.  E.  VenaNey  for  defendant  in  error. 
TuRLEY  J.,  delivered  the  opinion  of  the  court. 

The*proof  shows  in  this  case  that  on  the  16th  day  of  July, 
1844,  and  before  the  dissolution  of  the  firm  of  T.  L.  Pryor  & 
Co.,  of  which  Hutchins,  the  plaintiff  in  error  was  a  partner, 
a  note  was  drawn  by  Nathaniel  Gillespie  for  the  sum  of  |506, 
payable  to  T.  L.  Pryor  &  Co.,  and  endorsed  by  them,  and  at 
their  request  by  L.  P.  Sims,  and  the  same  was  discounted  by 
the  branch  of  the  Bank  of  the  State  of  Tennessee  at  Shelby- 
ville  for  the  benefit  of  T.  L.  Pryor  &  Co.,  that  at  its  maturity, 
the  note  was  discounted,  and  suit  thereon  was  instituted  in  the 
circuit  court  of  Franklin  county,  against  Gillespie,  the  drawer 
and  T.  L.  Pryor  &  Co.,  and  L.  P.  Sims,  the  endorsers,  that  dur- 
ing the  pendency  of  this  suit  to  wit,  on  the  26th  of  April,  1845, 
a  date  subsequent  to  the  dissolution  of  the  firm  of  T.  L.  Piyor 
&  Co.,  Gillespie  executed  a  new  note  for  the  sum  of  $486, 
payable  to  T.  L.  Pryor  &  Co.,  which  was  endorsed  in  the  name 
of  the  firm  by  T.  L.  Pryor,  and  also  by  L.  P.  Sims.  This  note 
was  discounted  by  the  bank  in  renewal -of  the  one  for  $506, 
which  was  in  suit,  and  the  proceeds  thereof  applied  to  its  pay- 
ment, whereupon  the  suit  was  discontinued  on  the  part  of  the 
bank.  This  note  for  $486,  was  at  maturity  dishonored  and 
taken  by  L.  P,  Sims,  the  last  endorser,  who  thereupon  sues 
Pryor  &  Hutchins,  the  first  endorsers. 

Hutchins  defends  himself  upon  the  ground  that  pre\'iou0  to 
the  endorsement,  the  firm  was  dissolved,  and  that  therefore 
Pryor  had  no  right  to  bind  Mm  by  the  endorsement.  To  thia 
Sims  answers  tfiat  as  a  previous  de&ler  with  the  firm,  he  was 
entitled  to  actucd  notice  of  the  dissolution  of  the  firm,  which 
he  did  not  have,  and  that  under  the  circumstances  of  this  case, 


DECEMBER  TERM.  1847.  4t» 

I 

[Htttchins  9«.  Sims.] 

he  is  at  all  events  entitled  to  his  action  against  Hutchins,  in- 
asmuch as  the  note  he  endorsed,  and  which  he  subsequently  paid» 
went  to  the  extinguishment  of  a /debt  which  waa  in  suit  and 
for  which  Hutchins  was  responsible. 

Thwe  is  no  error  in  the  charge  of  the  judge,  and  the  ques- 
tion is  whether  the  proof  is  sufficient  to  sustain  the  verdict  and 
judgment.  We  think  it  is;  that  it  establishes  the  fact  that  L. 
P.  Sims  was  a  dealer  with  the  firm,  previous  to  its  dissolution, 
and  as  such  was  entitled  to  actual  notice  of  the  dissolution, 
and  that  though  the  proof  of  notice  is  stronger  than  in  the 
cas^  of  the  Bank  of  the  State  vs.  Hutchins,  of  the  notice  of  the 
dissolution,  yet  that  the  jury  might  well  find  against  it;  at 
least,  we  cannot  upon  principles  well  established  in  this  court, 
set  aside  the  verdict  upon  the  ground  that  it  is  not  sustained 
by  proof.  And  we  furthermore  think,  that  there  is  much  force 
to  say  the  least  of  it  in  the  argument,  that  inasmuch  as  the 
last  note  was  endorsed  during  the  pendency  of  this  suit  against 
T.L.Pryor  &  Co.  and  others  upon  a  claim  for  which  Hutchins 
was  responsible,  and  the  money  raised  by  the  note  went  to  the 
extinguishment  of  that  claim.  That  he  must  have  known  of 
its  execution  and  of  its  endorsement  by  T.  L.  Pryor  in  the  name 
of  the  firm,  and  assented  thereto,  either  expressly  or  im- 
pliedly, and  therefore  upon  the  whole,  affirm  the  judgment  un- 
hesitatingly. 


4S«  NASHVILLE: 

HuTCHiNs  VS.  Hudson. 

1.  A  previous  dealer  with  a  firm  is  entitled  to  actual  notice  of  its  dissolution  before  1;^ 
shall  be  deprived  of  his  right  to  hold  all  the  members  of  such  firm  responsible  forilw 
contract  oft  one,  made  in  good  faith. 

2.  A  partner  has  a  right  to  borrow  money  for  the  ufe  of  the  firm,  anfl  this  priaeipla 
sanctions  the  borrowing  a  bill  or  note  for  the  purpose  of  raising  money  for  the  W 
of  the  firm;  provided  not  more  than  legal  interest  be  paid  for  such  note  or  bill. 

Assumpsil;.    Plea  non-assumpsit,  verdict  and  judgment  fe 
the  plaintiff;  Marchbanks,  judge,  presiding.    Appeal  by  de 
fendant. 

James  Campbell^  for  the  plaintiff  in  error. 

W.  E.  Venable,  for  defendant  in  error. 

TuBLBY,  J.  delivereH  the  opinion  the  court. 

In  this  case  Wm.  Hudson  was  previous  dealer  of  the  inn 
of  T.  L.  Pryor&  Co.,  upon  the  principles  established  in  the 
case  of  Hutchins  vs.  The  Bank  Tennessee^  and  of  Hutddns  vs. 
Zf.  P.  Sbns,  and  as  such  was  entitled  to  actual  notice  of  ito 
dissolution.  The  difference  between  the  three  cases  is  this;  in 
that  of  Hutchins  vs.  ITie  Bank^  the  bank  had  previous  to  the 
dissolution,  been  in  the  habit  of  discounting  for  the  firm,  notes 
and  bills  in  the  name  of  the  firm,  drawn  by  it,  and  endorsed 
by  it;  in  the  case  of  L.  P.  Sims,  he  had  been  previously  in&e 
habit  of  endorsing  for  the  firm;  and  in  the  case  now  under  con- 
sideration, Wm.  Hudson  had  been  in  the  habit,  previously,  of 
lending  his  note  to  the  firm,  which  was  negotiated  for  its  ben- 
efit; and  the  note  which  forms  the  subject  of  this  suit,  though 
executed  by  Hudson  after  the  dissolution,  was  in  reality  used 
to  take  up  one  executed  by  him  before  the  dissolution  for  the 
use  of  the  firm,  and  for  which  Hutchins  was  clearly  liable. 

Hudson  had  no  actual  notice  of  the  dissolution,  as  was 
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fotmd  by  the  jury,  upon  a  charge,  as  to  the  law  of  the  case,  by 
the  circuit  judge,  in  which  there  is  no  error,  and  we  are  satis* 
'fied  that  the  proof  sustains  the  verdict. 

But  it  is  argued,  that  it  is  contrary  tonsound  commercial  poli- 
cy  to  permit  one  partner  to  borrow  an  accommodation  note  or 
bill,  and  to  bind  his  co-partner  for  the  payment  thereof.  It  is 
very  possible  that  evil  may  result  from  permitting  such  a 
loose,  and,  as  it  seems  to  us,  unmercantile  mode  of  dealing, 
but  it  is  not  in  our  power  to  prevent  it.  We  know  of  no  prin* 
ciple  of  law  to  warrant  us  in  so  doing.  One  partner  has  the 
power  to  borrow  money  for  the  use  of  the  firm;  and  we  know 
of  nothing.which  will  prevent  his  borrowing  a  note  or  a  bill 
for  the  purpose  of  raising  the  money:  provided,  more  than  the 
legal  interest  be  not  paid  thereon.  We  do  not  think,  that  one 
partner^  without  the  consent  of  the  other  would  havetliepow* 
er  to  borrow  notes  or  bills,  to  be  sold  at  a  ruinous  discount,  for 
the  purpose  of  raising  money;  but  in  as  much,  as  if  the  per- 
son lending  the  note  had  received  the  m<mey  on  it  and  lent  it 
to  the  firm,  there  would  have  been  no  objection  to  its  legality; 
BO  it  seems  to  us,  the '  reception  of  it  by  a  member  of  the  firm, 
to  whom  it  was  made  payable,  would  be  equally  obligatory 
upon  the  firm,  though  executed  without  the  knowledge  of  the 
co-partners,  and«Chat  an  action  for  money  had  and  received 
would  well  lie  against  the  firm. 

Let  the  judgment  be  affirmed. 


4Sa  NASHVILLB: 

I 
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MuLLfiJH  etak  ns.  Emslev>  advCr.  et  ah. 

When  a  slave  hired  for  general  and  connnon  serriee,  it  employed  fa  any  hatardoM 
tmMoeas,  without  the  consent  of  the  owner,  it  ia  a  coaTorsioa,  and  the  hirer  it  liable, 
for  the  Ttloer  or  if  the  owner  4p  not  choote  to  cootider  It  a  cont  ertlon,  In  it  liable  in 
damages  for  any  injury  tho  slave  received  whilst  engaged  in  such  business. 

Lewis  Garrett  died  in  the  county  of  Davidson,  leaving 
slaves  and  other  personal  property:  Enoch  Ensly  administered 
pn  his  estate,  and  took  possession  of  his  slaves.  Theywere 
.  hired  out,  and  one  by  the  name  of  Jordan  was  liired  to  one 
Condon,  and  by  Condon  to  Ensly,  by  whom  the  slave  was  pat 
to  Ae  business  of  blasting  rock,  for  the  construction  of  a  turn* 
pike.  .  Whilst  so  engaged,  he  was  "blown  up,"  one  of  his  eyee 
put  out,  a9d  one  of  his  hands  severely  injured. 

The  distributees  of  the  estate,  Sarah  Mullen  and  others, 
filed  their  bill  in  the  chancery  court  at  Franklin  for  an  account 
of  llie  estate,  and  charged  the  administrator  with  the  amount 
of  the  deterioration  in  die  value  of  the  slave  Jordan,  by  theingu- 
ries  received  by  him  in  blasting  rock.  The  chancellor,  Cahal, 
estimated  the  diminished  value  of  the  slave  to  be  $350,  and 
decreed  against  the  defendant  accordingly.  The  defendant 
appealed.  •  ' 

WasMngUm^  for  complainants  in  error.        ^ 
A.  Sf  E,  H,  Ewing,  for  defendants  in  error. 

'  TuRLBV,  J.  delivered  the  opinion  of  the  court. 

The  question  presented  for  consideration  in  this  case,  is, 
whether  the  bailee  of  a  negro  for  hire,  can  employ  him  in 
blasting  rock,  as  an  ordinary  and  usual  employment,  such  as 
men  of  ordinary  discretion  and  prudence  would  usually  be 
willing  to  engage  their  own  slaves  in,  and  whether,  if  the 
bailee  so  employ  the  negro  hired,  without  the  consent  of  his 
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owner,  and  an  accident  happen  to  him  by  reason  thereof, 
whereby  his  value  is  impaired,  the  bailee  is  responsible  to  the 
owner  therefor. 

We  are  of  (^>inion,  that  the  employment  of  blasting  rock  is 
not  an  ordinary  and  usnal  one;  that  it  is  attended  with  more 
personal  danger  than  is  common  to  the  usaal  vocations  of  life: 
and  that  a  bailee,  who  has  hired  a  negro  for  general  and  com- 
mon service,  has  no  right  to  employ  him  in  such  an  occupation, 
without  the  consent  of  his  owner;  and  if  he  does,. it  is  a  con- 
version of  the  slave,  and  he  is  responsible  for  his  value  to  the 
owner,  if  he  think  proper  so  to  consider  it — ^but,  if  not,  that  he 
is  responsible  to  him  for  any  iiiiury  the  slave  may  wistiun  while 
engaged  in  this  unlawftd  employment;  whidi  may  be  recovered 
by  action  on  the  case.  And  in  the  case  under  consideration, 
by  bill  in  chancery  for  an' account,  because  £n8ley,the  defend- 
ant, had  possession  of  the  negro,  which  is  the  subject  of  con- 
troversy at  the  time  6f  the  unlawful  use  of  hun,  and  the  acci- 
dent consequent  thereon,  as  administrator. 

But  we  are  also  of  opinion,  that  too  large  an  amount  of 
damages  have  been  aUowed  firom  the  proof;  and  also,  that  the 
charge  for  hire  against  him  for  the  period  of  time  he  retained 
him  in  possession,  as  administrator,  after  the  accident,  which 
was  given  by  the  chancellor,  is  too  great.  We  think  $250, 
with  interest  from  the  date  of  the  accident,  is  as  much  as  the 
proof  warrants,  and  that  no  more  hire  should  be  allowed  after 
the  accident,  than  was,  or  could  have  been  had. 

The  clerk  and  master  vdll  recast  the  account  upon  this 
basis:  some  other  points  have  been  noticed,  but  not  pressed, 
and  we  have  not  thought  it  necessary  to  examine  them. 


4S0  NASHVILLE: 

Bowling,  gvardian  vs.  Strattom  &  Swavn . 

1.  Caae  for  the  non-delivery  of  a  slave:  The  judge  charged  ihe  jury  "that  if  the  de- 
fendant hired  the  slave  generally,  and  permitted  him  to  aec  as  a  frw^man  of  eolor. 
It  would  not  be  a  conversion  for  which  he  woo  Id  be  responsible,  unless  sooh  act  was 
the  cause  of  the  loss  of  the  slave,  as  for  Instance,  if  it  rendered  his  mind  restless 
under  bondage,  and  he  made  his  escape  in  consequence  thereof  In  that  event  tbe 
owner  might  recover."  This  charge  is  erroneous.  To  have  subjected  the  defend- 
ant for  the  loss  of  the  slave,  he  must  have  made  his  escape  during  the  time  he  was 
removed  from  the  custody  and  supervision  of  the  hirer,  and  in  consequence  of  ilio 
liberty  he  had  been  allowed. 
2.     What  amounts  to  reasonable  care  and  diligence  in  the  bailee  of  a  slave,  discus^. 

This  is  an  action  on  the  case  for  the  non-defiveiyof  aslave, 
by  the  bailee,  at  the  expiration  of  the  term  of  hiring,  which 
was  tried  on  the  plea  of  not  guilty,  by  judge  Maney  and  a  jniy, 
and  a  verdict  and  judgment  were  entered  for  the  plaintiflT. 
The  defendants  appealed.  ' 

.    Meigs  if  Lea^  for  the  plaintiff  in  error. 

A.  4"  E,  H.  EwiTigy  for  the  defendant  in  error. 

TuRL£Y,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  brought  by  the  heirs  at  law  of 
John  Cheatham  dec'd.,  by  their  guardian,  Wm.  K.  Bowling, 
against  Thos.  Stratton  and  Joseph  M.  Swann,  for  the  loss  of  a 
negro  man  named  Edmund,  hired  tp  them  for  the  year  1845, 
and  never  returned:  there  was  a  verdict  and  judgment  in  the 
circuit  court  of  Davidson  county  for  the  plaintiffs,  from  which 
the  defendants  have  appealed  to  this  court. 

Upon  the  trial,  it  appeared  from  the  testimony  of  Wm.  A. 
Cheatham,  that  he  came  to  Nashville  to  live  on  the  last  day 
of  December,  1844,  that  previous  to  his  leaving  home,  his 
father  requested  him  to  call  at  the  house  of  Thos.  E.  Stratton, 
and  take  the  note  of  Joseph  M.  Swann  for  $100,  for  the  hire 
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of  Edmund  for  the  year  1845,  that  said  Swann  executed  his 
note  for  that  amount,  with  Stratton  as  his  security,  to  his 
father,  Richard  Cheatham,  who  was  guardian  at  that  time  for 
the  minor  heirs  of  John  Cheatham  dec'd,  and  took  possession 
of  the  negro.  That  his  father  had  permitted  the  negroes  of 
the  estate  to  seek  the  places  or  masters  to  whom  they  wished 
to  be  hired;  that  he  supposes  Edmund  had  selected  Swann  for 
the  year  1845.  That  his  father  was  indulgent  to  the  negroes, 
and  that  Edmund  was  thought  to  be  a  good  and  trustworthy 
boy.  That  sometime  in  the  summer  of  the  year  1845,  Swann 
stated  to  him  that  Edmund  was  desirous  of  making  something 
for  himself,  by  driving  a  hack,  and  asked  him  if  there  would 
be  any  impropriety  in  permitting  him  to  do  so,-to  which  he  re- 
plied, he  thought  not,  that  he  did  not  consider  himself  as  giving 
his  consent  to  this  as  agent  of  his  father,  but  that  he  was  only 
expressing  his  own  opinioa  thereon,  but  that  there  was  nothing 
said  relative  to  his  agency  in  this  particular;  that  the  boy  Edr 
mund  drove  a  hack  about  town  in  the  summer  and  fall  of  that 
year,  that  he  went  to  Memphis  with  his  hack  in  the  fall,  where 
he  remained  a  month  or  two,  that  the  mother  and  sister  of 
Edmund  lived  in  Springfield,  and  that  it  was  usual  for  him  to 
visit  them  occasionally,  that  he  had  been  hired  at  the  Inn  in 
Nashville  for  several  years  previous,  and  that  Richard  Cheat- 
ham, the  guardian,  lived  in  Springfield,  and  died  on  the  9th  of 
September,  1845,  and  Wm.  K.  Bowling  was  appointed  in  his 
stead. 

It  also  appeared  from  the  testimony  of  Wm.  Philips,  that 
in  the  summer  of  1845,  he  sold  a  horse  to  the  negro  Edmund, 
with  the  consent  of  the  defendants,  and  took  his  note  for  the 
purchase  money,  that  he  sa\^  the  negro  during  the  summer  and 
fall  driving  a  hack  about  town,  that  he  acted  as  a  free  person 
of  color,  and  went  with  his  hack  to  Memphis,  where  he  re- 
mained several  weeks,  that  after  his  returning,  viz:  about  the 
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23rd  of  December,  he  showed  to  him  a  paas  Bigiied  by  one  «f 
the  defendants,  pevmittiiig  him  to  go  to  Springfield,  whkh 
abgat  35  miles  from  Nashville,  that  he,  witaesa,  hived  hii 
horse  to  ride  there,  and  that  he  has  nev^  rinoe  -seen  either  him 
<or  the  horse. 

It  also  appeacred  from  the  testimony  <if  Siuaael  GoUady, 
that  he,  as  agent  f<Nr  plaintiffs,  called  «n  defendants  for  the 
negro  about  the  24th  day  of  December,  1845,  and  was  infoiai- 
ed  that  the  negro,  was  not  in  their  ipossesmn,  bat  had  gl>ne4o 
Springfield,  and  that  afterwards,  in  Janaaty  <Nr  Febraary,  he 
again  called  on  them  and  told  them  that  the  negro  was  not  in 
Springfield.  It  also  i^pqpeared  from  the  testiaiDny  of  Wm. 
Batenian,  who  had  been  in  the  haUt  of  hiring  out  negsoes  for 
a  long  time,  that  it  was  not  the  custom  to  make  a  formal  da- 
livery  of  them  at  the  exjttration  of  the  time  of  hiring,  but  that 
they  were  allowed  to  .go  at  large,  and  to  return  home  at  the 
^nd  of  the  year:  and  that  it  was  usual  to  give  hired  negtoem 
some  days  holiday  about  Christmas. 

Upon  this  proof,  the  circuit  judge,  among  other  things  not 
excepted  to,  chaiged  the  jury,  '^that  if  the  defendants  hired 
the  negro  generally,  and  permitted  him  to  hire  his  own  time, 
or  act  as  a  free  person  of  color,  it  would  not  be  a  conversion 
for  which  they  would  be  responsible,  unless  such  act  was  the 
caime  of  the  loss  of  the  slave:  as  for  instance,  if  it  rendered  hie 
mind  restless  under  bondage,  and  he  made  his  escape  in  con- 
8<Hinence  thereof.  In  which  event  the  owners  might  recover." 
This  charge  we  think  is  erroneous.  The  permitting  the  ne- 
gro to  hire  his  own  time,  or  to  act  as  afree  man  of  color,  could 
not  of  itself,  as  the  judge  correctly  said,  amount  to  a  conver* 
sion;  something  more  was  necessary,  viz,  an  elopement  of  the 
slave  during  the  time  he  was  removed  Sfrom  the  .proper  espion- 
age of  the  defendants,  in  consequence  of  the  enlarged  liberty 
thus  allowed  him;  but  this  b  not  the  case.  The  attempt  to 
charge  the  defendants  for  a  loss  which  might  be  supposed  tQ 
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hme  i«fi«hedifrDm  a  tecilleM&eeB  on'the  pavtof  IbedawefcHrfer 
bondage  prodscsd  .by  IUb  libertir,  ^and  a  coasaqoMt  elopa- 
meaty  icaiiAot  be  ipwoutted:  it  reals  upon  jronad  too  anslei^le 
for  ks  aapyixirtt  >^  idea  id  too  intaagUrfe,  for  «  fixed  prineijplei 
31ie  bailee  of  a  <iegro  w^oald  nev^  be  aofe  under  Auch  a  nde  of 
aotioii,  in  the  govenunent  asMl  .maaagftmeat  of  bim,  ler  the 
jwinoiple  hemg  tbatbe  is  reqponftiUe  for  a  loss,  tbe  oonae* 
•^Qoaiiee  oi  ifais  abBoondiiig  fima  a  jeaitle«mea«  under  bondage, 
produced  by  tke  act  of  the  bailee,  any  thing,  done  .by  him  oiit 
<d  die  iaioal  'Caane  of  treatcneait  in  flw4i  oases,  firom  which 
attoh  A  ifltate  df  nund  might  result,  would  ehaiige  him,  and  if 
<a«0essaiy,  Us  UalnUty  would  in  every  amrtanee  rest  ii|pon  the 
Tague  .and  unoertaki  opinita  of  ajuiy,  ^  to  whether  such  a 
trtale  ^  mind  had  bean  produced  by  ttiis  improper  conduoC; 
aiash  a  prineiple  would  be  dangeoans  amd  detriiaental  to  :the 
««lation  between  ^bailor  and  bailee  of  this  kind  of  property. 
Bert  m  addiluin  to  this,  it  appears  that  the  defendants,  befere 
<liiey  wouldgrant  this  latitude  of  aotion  to tthe  slave, Edmunds 
aaked  of  Mm.  CSieathai^,  the  agent  of  Bichard  Cheatham  (the 
guardian  who  hired  the  negro  to  them)  for  the  purpose  of  taking 
IbeAote,  whether  it  would  be  imiN^per  to  giant  it,  and  was 
iafermed  TDy  him  that  it  would  not.  It  is  itrue  that  Wm. 
Gheatham.say6,;that  in  aaying  tUs  he  did  .not  consider  himself 
aa  actiagas  his  father's  agent,  butiouly  as  eiqpressing'his  opvi- 
iaa  theseon.  [But  the  defendants  did  not  know  rthw,  and  ihe 
having  been  employed  as  hisiather!s  atgeoit  in  taking  the  uptat 
itis  faudytto  be  inferred  that  theys^posed  he  miightigiveihis 
father's  assent  to  the  granting  the  privilege  asked  by  the  slavet 
especially  as  he  lived  at  the  distance  of  25  miles  off,  and  it  is 
proven  he  reposed  great  confidence  in  the  negro,  and  extended 
to  him  privileges  not  usually  granted  to  slaves.  This  at  least 
shows  an  honest  and  careful  action  on  the  part  of  the  defend- 
aats  in  relation  to  the  negro. 
But  in  addition,  we  are  not  prepared  to  say  that  the  negro 
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was  lost  by  the  neglect  or  miscondact  of  the  defendants,  or  bjr 
their  want  of  reasonable  care  or  diligence  in  relation  to  him. 
The  proof  shows  that  the  negro  had  been  hired  in  Nashville 
for  seyeral  years,  that  he  was  permitted  to  seek  his  place  and 
person  to  hire  him,  that  he  had  selected  the  defendant,  Swann, 
for  the  year  1645.  It  necessarily  follows,  as  it  seems  to  us, 
that  he  was  going  at  large  in  the  town  of  Nashville  at  the  close 
of  the  year  1844,  when  he  agreed  to  hire  himself  for  the  year 
1845,  to  the  defendants. 

They  then  having  found  him  at  large  at  the  expiration  of  the 
year  1844,  and  having  contracted  with  himself  for  his  hire  for 
1845,  and  finding  his  owner  recognizing  the  act  by  completing 
the  contract  in  taking  their  note,  were  warranted  in  conclud- 
ing that  such  was  bis  habit  of  acting,  permitted  by  his  master 
and  as  we  incline  to  think,  would  not  be  bound  to  see  what  be- 
came  of  him  after  the  term  for  which  they  had  hired  him  had 
expired,  but  that  he  might  again  seek  a  new  home  and  a  new 
master,  without  being  returned  to  his  master;  but  upon  this 
point,  intuimuch  as  a  decision  of  it  is  not  now  necessary,  we 
give  no  direct  opinion. 

The  defendants  were  clearly  justifiable  in  giving  him  a  pass 
to  go  to  Springfield,  because  the  proof  shows  that  nis  mother 
and  sister  resided  there,  that  it  had  been  the  place  of  the  resi- 
dence of  Richard  Cheatham  before  his  death,  and  that  during 
the  time  he  had  been  hired  in  Nashville,  it  had  been  customa- 
ry to  permit  his  visits  to  that  place. 

Let  the  judgments  be  reversed  and  the  case  remanded  for  a 
new  trial. 
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If  a  decree  M  MQghc  aj^iiut  the  defendant  on  ihe  groand  of  equity  diacloied  in  the  an- 
•wer,  die  entire  answer  must  he  taken  tog^ether;  the  matter  of  discharge  as  well  as 
the  matter  of  charge,  and  mast  together  make  a  proper  case  for  relief,  or  no  decree 
can  be  given. 

This  is  a  bill  in  chancery,  filed  at  Franklin,  and  was  deter- 
mined by  chancellor  Cahal  at  the  October  term,  1846,  on  bill, 
answer,  replication  and  proof.  He  dismissed  the  bill  and  the 
complainants  appealed. 

A.  4r  ^'  ^'  Emng  arid  F,  B,  Fogg,  for  the  complainants. 
J,  Marshall^  for  the  defendants. 

McKinn£y,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  to  enjoin  the  collection  of  certain  judgments 
rendered  against  the  complainants,  by  a  justice  of  Williamson 
county,  in  the  name  of  the  defendant  Robinson,  for  the  use  of 
the  other  defendant.  It  charges  in  substance,  that  in  1840  or 
1841,  the  complainant,  William  Neal  became  indebted  to  the 
defendant  Robinson  in  about  the  sum  of  8300,  for  money  won 
at  gaming,  for  which  he  executed  his  five  several  notes;  that 
upon  said  notes  suits  were  instituted  and  judgments  obtained 
in  Mississippi,  where  both  parties  resided  at  the  time  of  the 
transaction:  that  complainant  afterwards  removed  to  this  state, 
leaving  said  judgments  in  Mississippi  unsatisfied,  and  copies 
of  the  record  were  sent  here,  upon  which  he  was  sued,  ahd 
judgments  were  rendered  against  him  thereon ;  that  after  the 
last  named  judgments  were  obtained,  the  defendant,  Woodixifi', 
(in  whom  the  interest  in  said  judgments  was  vested,)  through 
his  agent,  one  E.  M.  Patterson,  prbposed  to  give  time  if  com- 
plainant would  secure  the  amount  due,  to  which  lie  assented, 
and   thereupon  executed  two  notes,    each  for   the  sum  of 
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$164  55,  with  the  o&er  complainant,  N.  B.  Neal,  as  surety: 
that  sometime  after  the  execution  of  said  notes,  complainant 
William  went  to  Mississippi  and  paid  the  amonnt  due  npon 
said  notes  to  the  defendant,  WoodrulT,  who  gave  to  com- 
plainant a  letter,  which  is  exhibited  with  the  bill,  addressed  t» 
said  E.  M.  Patterson,  diveetiag,  among  oiket  thmgs^,  the  snr- 
rander  of  said  notes  to  tite  eompiaiBasit,  Witllaim.  The  biD 
Itether  charges,  d>aft  notwithstanding  the  payment  et  mid 
notes,  they  were  not  surrendered;  but  tlmt  sidts  were  after- 
wards brought  thereon  againsnwth  the  complainants,  beftre  a 
justifce  of  the  peace  of  WlDlamsen  county,  judgments  obtain- 
ed, and  executions  issued,  which  were  levied  on  the  property 
of  the  complainant,  Napoleon  B.  Neal. 

The  charge  in  the  bill,  that  the  five  notes^executed  to  the  de« 
fendant,  Robinson,  were  for  money  won  at  gaming,  is  express- 
ly denied  in  his  answer.  He  states  that  said  notes  were  given 
for  borrowed  money  and  a  note  on  one  Martin  Tally,  sold  and 
transferred  by  him  to  complainant,  William.  He  disclaims 
any  interest  in  this  cause,  having  sold  said  five  notes  to  one 
Edson,  who  transferred  them  to  the  other  defendant.  Defend- 
ant WoodrufiTstates  in  his  answer,  that  executions  issued  upon 
the  judgments  first  rendered  in  Williamson  county,  and  were 
levied  on  a  slave,  the  property  of  complainant,  William  Neal; 
that  the  slave  was  sold,  and  purchased  by  E.  M.  Patterson,  as 
agent  of  the  defendant;  that  Patterson  agreed  with  the  com- 
plainant to  permit  him  to  repurchase  the  slave,  upon  giving 
security  for  the  amount  due  on  said  judgments:  this  was  as- 
sented to,  and  the  two  notes,  upon  which  the  judgments  sougl\{t 
fo  be  enjoined  were  obtained,  were  executed  by  the  complain- 
ant, William,  with  the  other  complainant  as  surety.  Defend- 
ant Woodrufi*{urther  states,  that  sometime  aft;^  the  executioa 
of  said  notes,  the  complainant,  William,  came  to  Missbsippi> 
bringing  with  him  a  negro  boy,  and  proposed  to  discharge  th* 
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debt  W  4el!mdyMt  by  l^ttiiifflum  ha,Te  said  slave;  hut  ke  woiqkl 
not  oonsent  to  purchase  tbe  slttve  uatU  infbrmad  by  eomplaift- 
aayfc  that  thare  were  iw>  amajabfiad  judsmaiits  existiiii;  agaimst 
lHa»  exoepi  one  for  aboiit  130.  Dofendaiiit  thea  purchased  the 
daYe,  and  gave  oomplainaat  the  fetter  exhihited  in  the  bill* 

Soon  after  the  porchaae  of  said  slave,  defendant  leavned 
that  there  were  large  judgments  against  the  complainant, 
mfilKam,  in  Mississippi,  unsatisfied,  and  that  efibrts  were  made 
to  levy  upon  said  slave.  Defendant  informed  the  eomplain- 
aiit  that  he  had  to  keep  lite  slave  concealed  from  the  sheriff, 
and  that  he  desired  to  cancel  the  contract  of .  purchase ;  the 
complainant  assented  to  do  so,  and  it  was  agreed  that  the 
letter  addressed  to  PattersMi,  directing  the  surrender  of  iJm 
notes,  should  be  Jeft  by  tibe  complainant,  in  the  hands  of  one 
William  Gate,  of  Holly  Springs,  into  whose  possession  the  de- 
fendant  delivered  said  slave,  in  pursuance  of  the  agreement 
with  complainant. 

The  defendant  states,  that  the  complainant  afterwards 
fraudulently  obtained  the  possession  of  the  paper  or  letter,  be- 
fore mentioned,  from  said  William  Gate,  without  the  know^ 
ledge  or  consent  of  the  defendant,  or  of  said  Gate.^  It  is  un- 
necessary to  notice  the  evidence  further  than  to  remark,  that 
it  fails  to  support  the  allegations  of  the  bill,  and  does  not  ma- 
terially vary  from  the  facts  as  stated  in  the  answers  of 
defendants.  It  is  very  clear  that  no  decree  'can  be 
favor  of  the  complainants  on  the  ground  of  equity 
the  bill.  But  it  is  argued,  that  the  answer  of  the  de 
Woodruff,  sets  forth  and  admits  facts  which  make  ou 
of  itself,  sufficient  to  ground  a  decree  upon;  and  that 
ciple  announced  by  this  court  in  the  case  of  Rose  vs. 
7  Yer,  entitles  the  complainants  to  the  relief  they  seek.  In 
that  case;  it  is  held,  ^*that  when  a  case  is  made  out  in  the  an- 
swer,  differing  in  the  grounds  and  principles  of  equitable  re- 
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lief  from  that  aet  forth  in  the  bill,  still,  if  the  answer  shows  a 
proper  case  for  relief,  the  court  will  decree  it." 

We  assent  to  the  correctness  of  the  principle;  but  does  the 
case  before  us  fall  within  it?  We  think  not.  Does  the  case 
made  in  the  answer  of  the  defendant,  Woodruff,  entitle  the 
complainants,  or  either  of  them,  to  any  relief  whatever? 

It  is  in  substance,  this — the  defendant  was  induced  to  pur- 
chase the  slave  in  satisfaction  of  the  debt  due  to  him,  from  the 
complainant,  William  Neal,  upon  the  faith  of  his  representa- 
tation  that  the  title  was  not  liable  to  be  embarrassed  or  6$- 
feated:  but  finding  this  representation  to  be  false,  the  contract, 
at  his  instance,  was  rescinded,  the  slave  redelivered,  and  the 
parties  placed  in  the  condition  in  which  they  stood  before. 
But  it  is  insisted,  that  so  much  of  the  answer  as  admits  the 
isolated  fact,  that  the  defendant  purchased  and  received  the 
slave  into  possession  in  satisfaction  of  his  debt,  should  be  taken 
to  charge  him,  rejecting  that  part  which  goes  to  discharge 
him,  because  it  is  not  supported  by  proof  We  do  not  concur 
with  complainant's  counsel  in  this  view  of  the  case.  The 
statement  of  facts  in  the  answer  upon  which  it  is  sought  to 
ground  a  jjecree,  is  not  responsive  to  the  bill ;  no  charge  is 
made,  nor  interrogatory  propounded  on  the  subject;  and  there- 
fore it  is  not  in  issue.  If  the  complainants  desired  to  avail 
.  themselves  of  this  matter  of  charge  admitted  in  the  answer, 
and  to  disprove  the  matter  of  discharge,  the  bill  should  have 
been  amended  so  as  to  have  put  the  matter  in  issue.  If  a  de- 
cree is  sought  against  the  defendants  upon  grounds  of  equita- 
ble relief,  disclosed  in  his  answer,  the  entire  answer  must  be 
taken  together,  the  matter  of  discharge,  as  well  as  the  matter 
of  charge,  and  must  make  a  proper  case  for  relief,  or  no  de- 
cree can  be  made.  The  answer  of  the  defendant,  Woodruff, 
does  not  in  our  opinion,  make  any  case  for  relief.  We  there- 
fore affirm  the  decree  of  the  chancellor  dismissing  the  bill. 
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Blackmose  vs.  Siudlbt. 

1.  Where  the  estate  of  minors  is  sold  under  the  decree  of  a  court  of  competent  juris- 
dictioD  and  a  guardian  purchases  fairly  and  without  benefit  to  himself  at  the  ex- 
pence  of  his  ward,  such  purchase  will  be  held  valid. 

2.  Where  a  party  without  fraud  sells  land  to  which  he  has  no  title,  and  afterwards  ao- 
quires  the  title,  tlw  vendee  shall  be  compelled  to  take  according  to  his  purchase. 

A  portion  of  the  heirs  of  Brunson  filed  a  petition  in  the 
circuit  court  of  Montgomery  county,  praying  the  sale  of  a 
tract  of  land,  belonging  to  them,  for  the  purpose  of  dividing 
the  proceeds  of  the  sale.  The  land  was  ordered  to  be  sold, 
and  was  sold,  smd  Clark  M.  Shelby,  who  was  the  guardian  of 
some  of  the  heirs,  became  the  purchaser*  Shelby  sold  the  land 
to  Blackmore,  and  gave  him  a  bond  for  title,  and  Blackmore 
executed  his  notes  for  the  purchase  money.  The  sale  was  not 
however  confirmed  by  the  court.  Shelby  recovered  a  judg- 
ment against  Blackmore  on  on^  of  the  notes  executed  for  the 
purchase  money,  and  Blackmore  filed  his  bill  in  the  chancery 
court  at  Clarksville  against  Shelby,  praying  a  perpetual  ii\junc- 
tion  against  the  judgment,  and  a  recision  of  the  contract  on 
the  ground  that  Shelby  had  no  title  to  the  land.  During  the 
pendency  of  the  suit,  the  heirs  of  Brunson  obtained  a  decree 
in  chancery  for  the  sale  of  the  land,  and  Shelby  became  at  the 
sale  the  purchaser,  and  the  sale  was  confirmed  and  the  title  of 
Brunaon's  heirs  vested  in  Shelby. 

Chancellor  Cabal,  at  the  hearing,  dissolved  the  injunction  of 
complainant,  and  dismissed  their  bill,  vested  the  title  of  de- 
fendant Shelby  in  the  complainant,  and  gave  a  decree  to  Shelby 
for  the  amount  of  judgment,  interest  and  cost. 

From  this  decree  the  conxplainant  appealed. 

E,  JS.  Foster^  for  complainant. 

1 .  A  party  selling  without  right  is  fn  fraud,  and  the  court  will 
rescind  the  contract  and  make  the  iiy  unction  perpetual.    Woods 
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VS.  Narihj  6  Hmnph.  dOft.    And  will  not  oompd  purckaser  to 
take'  subseqaently  acquired  title.    Ibid. 

2.  But  if  the  court  were  disposed  to  compel  acceptauGe  of 
subsequently  acquired  tide,  because  defendants  wece  free,  of 
blame,  yet  it  would  not  in  this  ease,  because  the  title  by  defiand- 
ant  to  complainant,  to  say  Ibe  least  of  it,  is  not  free  of  elood. 
Shelby  b  guardian  and  purchaser  of  ward's  lands,  is  a  trustee 
apparent  from  the  process  in  the  cause,  and  the  decree  render- 
ed.   See  cases  cited,  2d  Amer.  Dig.  568. 

■ 

Fi  B.  Fogg  and  BaUey,  for  defendant. 
McKjnhet,  J.,  delivered  the  opinion  of  the  court. 

It  is  generally  true,  that  a  purchase  by  a  guanttan  from  hio 
ward,  during  minority,  wiU  not  be  permitted  to  stand.  The 
nature  of  the  importaiU  and  delicate  relation,  resting  between 
lliese,  forbids  that*  they  should  deed  with  each  other.  But  thci 
caae  is  very  different  when  the  properly  of  the  ward  is  sold  «■• 
der  the  order  or  decree  of  a  court  of  competent  jurisdiGtion 
fer  his  benefit.  In  suoh  ease,  the  guardian  may  purchase;  and 
alUM>ugh  his  conduct  will  be  watched  with  jealousy,  yet,  if  it 
be  manifest  that  he  has  acted  fairly,  with  the  utmost  good 
feith,  and  the  transaction  is  free  from  aay  imputation  of  a  de- 
sign on  his  part  to  gain  a  benefit  to  himself,  to  Aie  prejvdioe  of 
the  interests  of  his  ward,  such  purchase  wiH  be  held  vafid.  In 
like  caee  before  us,  the  land  was  sold  under  an  order  or  decree 
of  the  circuit  coivt.  The  proceeding  was  in  the  names  of  att 
the  heirs,  being  nine  in  number,  upon  the  ground  that  partition 
could  not  be  made  of  the  land,  without  prejudice  to  the  in- 
terests of  all  concerned.  The  proceedings  seem  to  have  been 
regular,  and  are  certainly  binding  on  the  minors,  as  well  as  on 
.  those  who  hiid  attained  miyority.  The  defendant  purchased 
iairly^  and  gave  a  full  priee  for  the  land,  and  the  minor  &r 
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i/irlioin  he  was  gaardian,  desired  a  conflrmation  of  the  sale  and 
porohase:  viip%^  these  &cts,  we  think,  the  ptifiAttse  was 
valid,  and  Tested  the  defendant  wilji  a  good  title  to  the  land. 
We  are  also  of  opinion,  that  there  was  no  fraud  on  the  part 
of  the  defendant  in  the  sale  to  the  complainant.  The  com- 
plainant purchased,  as  he  shows  in  the  bill,  with  knowledge 
tiiat  the  land  had  belonged  to  tiie  heirs  of  Branson.  Tliis 
case  does  not,  therefore,  Ml  within  the  principle  of  the  case 
of  Woods  Ts.  North  ^  Joknsony  6  Humph.  869,  reBed  on 
by  the  complainant's  council.  In  that  case,  it  is  held,  that  if  a 
party  fraudulently  sell  and  convey  land  to  which  he  has  no 
title,  the  vendee  who  comes  into  a  court  of  chancery  to  rescind 
the  contract,  will  not  be  compelled  to  take  an  after  acquired 
title  from  the  vendor.  This  is  unquestionably  a  oorreet  prin- 
ciple, but  it  has  no  application  to  this  case.  Here,  we  think, 
there  was  no  fraud  on  the  part  of  the  vendor,  and  the  case  is 
governed  by  the  well  established  principle,  that  although  the 
vendor  may  have  been  unable  to  make  a  good  title  at  the  time 
oi  the  contract  of  sale,  yet,  if  he  is  in  a  condition  to  make 
such  title  at  any  time  before  final  decree,  the  vendee  will  be 
compelled'  to  accept  it. 

We  are  of  opinion  therefore,  that  there  is  no  error  in  the 
decree  of  die  chancellor,  and  affirm  die  same  with  costs. 
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Seals  t^.  Cubimings. 

1.  DAmagM  may  be  recovered  in  u-over  for  the  uolavrful  detentttn  of  a  note,  and  the 
note  itself  may  be  recovered  in  detinae. 

2.  The  defendant  waa  summoned  to  answer  "in  a  plea  of  trespass  for  the  fraudulent  da* 
tention  of  a  note  for  the  wood  work  of  a  waggon  to  the  plaintiff 's  damage  $50. 
This  is  a  good  warrant  in  trover. 

m 

This  case  was  tried  by  Judge  S.  Anderson,  and  a  jury  in 
the  circuit  court  of  Cannon  county,  and  a  verdict  and  judg- 
ment were  entered  for  the  plaintiff.    The  defendant  appealed. 

C.  Ready ^  for  plaintiff  in  error. 

H,  M.  Burton^  tor  the  defendant  in  error. 

•McKiMNEY,  J.  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  before  a  justice  of  the  peace. 
The  facts  appear  to  be,  that  Cummings  held  a  note  on  Seals 
for  $20,  to  be  paid  in  the  wood  work  of  a  wagon,  which  had 
been  executed  to  one  Tate.  On  presenting  the  note  for  pay- 
ment to  Seals,  he  refused  tp  pay,  because,  as  he  alledged,  it 
had  been  fraudulently  obtained  from  him  by  Tate ;  and  it  was 
agreed  that  the  note  should  be  delivered  to  Seals  to  Eold,  un- 
til the  matter  should  be  settled  between  them  by  arbitration. 
They  fixed  upon  a  time  and  place  for  the  arbitration ;  but, 
before  the  day  agreed  on,  Cummings  declined  submitting  the 
matter  to  arbitration,  and  demanded  the  note,  which  not 
being  delivered  he  instituted  this  suit  by  warrant.  The  war- 
rant is  in  '^trespass  for  the  fraudulent  detention  of  a  note,  for 
the  wood  work  of  a  wagon,  to  the  plaintiff's  damage  fifty 
dollars."  The  justice  gave  judgment  for  the  plaintiff  and 
the  defendant.  Seals  prosecuted  an  appeal  to  the  circuit  court 
of  Cannon  county.  On  the  trial  in  the  circuit  court  the 
justice's  judgment  was  affirmed,  and  the  case  comes  into  this 
court  by  an  appeal  in  error. 
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We  cannot  say  that  there  is  error  in  this  record.  It  is  true, 
the  warrant  is  very  informal,  to  say  the  least;  but,  regard- 
ing  it  M'ith  the  indulgent  toleration  usually  extended  to  mag* 
istrate's  proceedings,  we  think  it  may  be  considered  as  a  suf- 
ficient warrant  in  trover;  and,  that,  in  this  view,  the  plain- 
tiff below  might  well  recover,  upon  the  facts  of  the  case, 
damages  for  the  conversion  of  the  note  de0CEy|>ed  therein. 
The  defendant  in  error,  Gummings,  might  make  the  agree- 
ment  to  submit  to  arbitration,  or  refuse  to  abide  by  it,  as  he 

• 

did  in  this  case ;  and,  in  either  case,  he  had  the  right  to  de- 
mand, and  receive  possession  of  the  note  from  Seals.  And 
if  upon  such  demand  being  made,  Seals  refused  to  sifrrender 
it,  an  €u;tion  of  trover  would  lie  against  him  for  the  recovery 
of  damages  for  its  conversion ;  detinue  for  the  recovery  of 
the  note  itself. 

We  afiirm  the  judgment  of  the  circuit  court. 


Lanofokd,  adnCr  vs.  Frev,  ez^r* 

1.  A  defendant,  Btied  as  execatori  may  plead  ne  ungues  executor  and  non  est  factum. 

2.  An  infantas  release  of  bis  legacy  or  distributee  is  Yoid«  and  be  is  not  a  cooipeten  t 
witness  for  the  execatorsin  a  sait  broaght  against  him. 

Langford  sued  Frey  as  executor  of  Jordan  in  debt  in  the 
circuit  court  of  Davidson  county.  A  judgment  was  jren^ 
dered  for  the  defendant  on  issues  of  fact  and  law,  and 
the  plaintiff  appealed.  During  the  pendency  of  the  proceed- 
ings, Langford  died,  and  the  suit  was  revived  in  the  name 
of  his  administrator. 

Washington,  for  plaintiff. 

Fogg  and  A,  ^  B.  Ewing^  for  defendant. 
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Ghsbn,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt,  against  Frey,  aa  execnjfcor  of 
Marcellus  Jordan,  deceased,  upon  a  writing  obligatoiy  for 
$1204.  The  defendant  pleaded  ne  ungnes  executor;  apoii 
which  there  was  issue.  At  a  subsequent  term,  the  defendant 
applied  for  leave  to  pleeul  nan  est  factum;  which  the  court 
permitted  mn  to  do,  whereupon  the  defendant  pleaded,  that' 
the  said  Marcellus  Jordan,  did  net  in  his  lifetime  execute  the 
«aid  writing  obligatory  declared  on.  To  this  plea  the  plain* 
tiff  replied,  that  the  defendant  had  no  right  to  file  the  plea  of 
mm  estjactum^  while  the  plea  of  n^  nnqwes  exeoutor  stands; 
because  the  two  pleas  are  repugnant.  To  this  replication  the 
defendant  demurred,  and  the  demurrer  was  sustained  by  the 
court.  • 

On  the  trial,  the  jury  found  for  the  defendant,  upon  the 
plea  of  wm  est  factum.  The  bill  of  exceptions  shows,  that  on 
the  trial,  the  plaintiff  produced  a  deed  of  release  from  Nich- 
olson Langford,  a  son  of  the  plaintiff's  testator,  to  himself, 
of  all  the  interest  he  had  to  any  portion  of  the  proceeds  of 
the  writing  sued  on;  and  thereupoti  llie  said  N.  Langford 
was  examined  as  a  witness.  It  appeared  in  the  progress  of 
the  examination  of  N.  Langford,  that  he  was  under  twenty* 
one  years  of  age,  whereupon  the  defendant  ol^ected  to  hid 
testimony,  as  incompetent,  on  the  ground  that  the  release  ex- 
ecuted by  (he  witness  was  void;  the  court  sustained  the  ob- 
jection and  admitted  the  evidence ;  to  which  the  plaintiff  ex- 
cepted. The  plaintiff  moved  for  a  new  trial,  which  was  re- 
fused by  the  court,  from  which  ju(|gment  this  appeal  is  jiro- 
secuted. 

1 .  The  plaintiff's  attorney  now  insists,  that  the  defendant 

ought  not  to  have  been  permitted  to  file  the  -plea  o£  wm  est 

factum.    By  the  act  of  1794,  ch.  1,  sec.  26,  the  defendant  in 

any  action,  may  jfktmA  as  many  te^wrAlmatters,  -^bm  nmj  be 
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neceBsary  ftr  his  deftnee.''  AnA  by  tbe  acst  of  1809,  ok.  40, 
«ee.  ISl ,  tbe  oomts  are  suthomed  topermtt  fhe  pleadings  to  be 
ttMended  from  time  to  time,  upon  eneh  terms  as  in  their  dis- 
erf^tion  snd  by  tbeir  rules  they  may  prescribe.  It  would  be 
very  difficult  for  this  court  to  say,  in  any  case,  when  the  oir- 
cnit  court  may  have  allowed  an  amendment,  that  its  discretion 
had  not  been  legally  exercised ;  but  in  this  case,  the  affidavit 
of  the  defendant,  presented  sufficient  reasons  wherefore  the 
plea  df  turn  est  factum  bad  not  been  offered  at  ah  earlier  stage 
of  the  pitHseedings.  But  it  is  said  that  the  defendant  was  an 
executor  of  his  own  wrong,  and  therefore  ought  not  to  be  al- 
lowed  to  plead  any  matters  in  defence,  other,  than  he  is  Bot 
executor.  In  1  "Williams  on  Executors,  155-6,  it  is  laid  down, 
fhat  an  executor  of  his  own  wrong,  may  plead  any  defence 
to  the  action,  which  a  rightful  executor  could  plead,  except  a 
retainer  to  satisfy  his  own  debt.  He  may  plead  ne  ungues  ex- 
ecutor, and  elBO  plene  administravitf  and  although  on  tiie  for- 
mer issue  he  may  be  unsuccessftd,  he  may  have  a  verdict  on 
the  latter. 

2.  It  is  insisted,  that  Nicholson  Langford,  although  a  son 
and  legatee  of  the  plaintiff's  testator,  was  rendered  a  com- 
petent witness  by  the  release  he  executed  to  the  plaintiff.  A 
legatee  or  distributee,  is  certainly  not  a  competent  witness  in 
an  action  affecting  the  estate,  without  a  release.  1  Greeiil. 
Ev,,  sec.  392.  Nor  will  the  release  of  a  residuary  legatee  of 
the  debt,  render  him  competent  for  the  executor,  in  an  ac- 
tion agcdnst  the  debtor;  for  he  is  still  interested  in  support- 
ing the  action,  in  order  to  release  the  estate  "iVom'the  costs. 
1  Greenl.  Ev.,  p.  461,  note  1. .  By  the  will  of  his  father, 
Nicholson  Langford,  is  to  share  equally  with  his  brotiiers*and 
sisters  of  the  residutun  of  the  estate;  he  would  plainly  there-  < 
fore,  be  interested,  notwithstanding  his  release,  in  supporting 
the  action,  in  order  to  TeKeve  the  estate  from  the  charge  6( 
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costs,  bat  for  the  fact  that,  he  also,  releases  so  <nuch  of  his 

share  of  the  residue  of  his  father's  estate,  as  may  be  equal 

to  the  diminution  of  his  distributive  share  of  said  estate,  that 

may  be  occasioned  by  the  costs  of  the  suit  having  to  be  paid 

out  of  the  estate. 
But  this  latter  release  passes  no  interest  to  the  executor, 

and  cannot  therefore  render  the  party  making  it  competent. 
But  if  the  question  of  the  competency  of  this  witness,  depends 
upon  the  validity  of  his  release,  h^  being  an  infant  at  the  time, 
the  same  result  will  follow.  All  the  discussions  that  we  have 
examined  upon  the  question,  what  acts  of  an  infant  are  void, 
and  what  are  voidable  only,  have  failed  in  stating  with  pre- 
cision any  certain  criterion  by  which  to  determine. 

The  rule  adopted  by  this  court  in  the  case  of  Wheaton  vs. 
Easty  5  Yerg.  R.  we  are  disposed  to  adhere  to,  viz:  where 
an  infant's  contracts  are  manifestly  for  his  benefit,  as  for  ne- 
cessaries, they  are  binding  upon  him ;  when  they  are  yyurious, 
they  are  void ;  and  when  of  uncertain  character,  they  are  void- 
able only,  at  his  election.  It  was  upon  the  application  of  this 
rule,  in  the  case  of  Richmmd  vs.  McMinn,  6  Yerg.  R.,  that 
this  court  declared  a  negotiable  note,  executed  by  an  infant  to 
be  void.  The  deeds  of  an  infant,  are  generally,  voidable  only, 
because  it  does  not  appear  that  the  contract  is  disadvantage- 
ous to  him.  But  a  release  by  an  infant  of  his  legacy,  or  dis- 
tributive share,  can  hardly  be  otherwise  than  iiyurious  to  him, 
and  therefore  void. 

It  is  true,  if  the  release  were  voidable  only,  the  party  might 
be  a  witness,  because  at  that  period  he  would  not  be  interested, 
although  he  might  the  next  day  after  a  recovery  had  been  ob- 
tained, by  nteans  of  his  evidence,  avoid  the  deed,  and  claim 
all  the  benefits  of  such  recovery,  as  if  there  had  been  no  release. 
And  if  he  should  intend  to  avoid  his  release,  he  would  testify 
under  all  the  pressure  of  interest  which  would  have  been  felt, 
if  there  had  been  no  release. 
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It  is  easy  to  perceive,  that  by  perimtting  infants  to  release 
their  interests  and  become  witaesses,  great  temptations  would 
exist  to  induce  them  to  make  releases,  which  would  be  intend- 
ed to  answer  the  temporary  purpose  of  making  them  compe- 
tent witnesses — ^but  which  would  be  .avoided,  so  soon  as  that 
purpose  had  been  accomplished.  Upon  the  whole,  we  deem 
it  safest  and  most  consonant  with  principle,  to  hold,  that  such 
release  is  absolutely  void. 

There  is,  therefore,  no  error  in  thi^  record,  and  we  affirm 
the  judgment. 


Union  Bank  vs.  Baker  et  als, 

1.  The  act  of  1836,  ch.  AX  and  of  1838,  cb.  166,  a^nliorise  atiacbment  billn,  only 
in  cases  wbere  tbe  relation  of  debtor  and  creditor  exists,  and  do  not  apply  to  cases 
arising  ex  delicto,  in  wbicb  tbe  tort  may  not  be  waived. 

9.  A  resulting  trast  may  be  set  up  and  established  as  to  land  and  to  slaves,  but  not  as 
to  other  property  more  perishable  in  its  nature. 

This  bill  was  filed  by  the  Union  Bank  against  H.  Baker  and 
others  in  the  chancery  court  at  Nashville,  to  set  up  and  estab- 
lish a  resulting  trust  as  to  certain  property.  At  the  hearing 
on  bill,  answer,  replication  and  proof,  the  chancellor,  sus- 
tained the  prayer  of  the  bill,  and  gave  a  decree  accordingly. 
The  defendants  appealed.  The  facts  will  be  foui\d  correctly 
stated  in  the  argument  of  Mr.  Washington. 

WiashinfrtoTiy  for  the  complainant. 
.  A  large  sum  of  money  was  purloined  from  the  Union  Bank; 
a  part  of  this  money  afterwards  came  to  the  hands  of  the  de- 
fendant in  this  cause,  he  knowing  it  to  be  stolen.  This  money 
consisted  of  the  notes  of  said  Bank,  of  fifty  dollars  each,  pay- 
able at  a  particular  bank  in  New  Orleans,  and  had  been  paid, 
32— Vol.  viii. 
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and  withdrawn  frem  cireulalion,  bnt  not  deslrojed.  Tk«  de- 
fendant, after  obtaining  pesseBsion  of  lirat.  portion  of 
money  wliich  came  to  his  hands  as  aforesaid,  proeeeded 
it  to  llie  city  of  St.  Louis,  and  there  exchanged  a  part  of  it 
with  a  broker  of  that  place,  for  other  banic  notes.  He  diefi 
proeeeded  to  LouisyiUe,  in  the  State  of  Kentucky ;  and,  at  Ae 
latter  place,  exchanged  another  portion  of  the  said  notes  (tf  the 
Union  Bank,  with  a  broker,  for  Kentndty  notes;  and  with  (he 
last  mentioned  notes,  he  purchaeed  a  qnantity  of  wliiskey  in 
Louisville,  which  he  caused  to  be  shipped  to  Nashville,  con- 
signed to  Messrs.  Yeatman  &  Co. 

This  is  a  bill,  to  subject  said  whiskey,  upon  the  principle  of 
a  resulting  trust;  and  the  only  question  is,  as  to  whether  such  a 
bill,  upon  such  a  state  of  faots,  can  be  sustained. 

fst.  The  felony  of  which  the  defendant  was  guilty,  in  get- 
ting possession  of  the  plaintiff's  money,  did  not  merge  the  civil 
injury ;  and  consequently,  did  not  effect  the  plaintiff's  right  to 
move  for  the  civil  u\iury,  acc<»rding  to  the  nature  of  his  remedy,- 
whether  at  law  or  in  equity,  BallewYs,  Alexander^  6  Hump.  433. 
There  is  a  case  in  4th  Iredell's  Rep.,  to  the  contrary ;  bat 
that  case,  it  appears  to  me,  is  founded  upon  very  insufficient 
reasons,  and  is  neither  binding  authority  upon  this  court,  nor 
does  it  overrule  the  decision  of  this  court  which  I  have  cited 
above.  The  only  reasoning  advanced  in  the  North  Carolina 
oase,  is,  that  there  is  no  precedent  of  the  kind  to  be  foondi 
and  that  if  one  were  establi'shed,  it  would  lessen  the  induce- 
ments to  public  prosecutions.  The  answer  to  that  reasoning 
is,  that  this  court  has  already  established  a  precedent ;  and,  in 
the  second  place,  that  whether  such  a  precedent  would  lessen 
the  inducements  to  public  prosecutions  or  not,  cannot  affect 
private  rights,  and  is  moreover,  a  consideration  for  the  legisla- 
ture, but  not  for  the  courts. 

2.  The  fact  in  this  caser,  that  the  tnoney  of  the  Union  Bank 
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was  first  turned  into  Kentucky  money,  and  Ae  whiskey  pur- 
chased with  t^  Kentudsy  money,  can  make  no  difierenee  as 
regards  the  raising  of  a  resulting  trust.  The  equitable  own- 
ership of  the  Tennessee  mcmey,  as  between  the  plaintiff  and  ^ 
defendant,  was  not  changed  by  beipg  turned  into  ihe  Kentucky 
money — and  the  Kentucky  money  being  the  specific  jHrooeeds 
of  the  Tennessee  money;  the  plaintiff  was  equally  entitled  to 
that—and  the  whiskey  being  the  specific  proceeds  of  the  Ken- 
tucky money,  is  in  like  manner  subject  to  the  plaintiff^s  claim. 
8.  The  remedy  that  has  been  pursued  in  this  case,  is  much 
the  most  convenient  and  just  one,  for  the  reason,  that  it  ren- 
ders unto  "CaBsar,  the  things  that  are  Caesar's,"  mid  does  not 
leave  them  equally  subject  to  the  demands  of  other  citizens, 
having  no  specific  lien  upon  them,  and  thus  divert  them  from 
the  proper  owner. 

A.  Sf  E.  H.  Swing  and  F.  B.  Fogg,  for  the  defendant. 

TuRLEY  J.  delivered  the  opinion  of  the  courjt. 

# 

This  is  an  attachment  bill  filed  by  the  Union  Bank  of  Ten- 
nessee against  the  defendant,  Hiram  Baker,  on  the  18th  day  of 
June,  1841,  under  the  provisions  of  the  acts  of  1836,  chap.  43, 
^   and  of  1888,  chap.  166. 

The  bill  charges  that  a  large  amount  of  the  notes  of  the 
bank  were  stolen  fi'om  its  vaults,  a  considerable  portion  of 
which  came  into  llie  possession  of  Baker,  he  at  the  time  know- 
ing them  to  be  stolen,  that  he  exchanged  these  notes  at  Louis- 
ville  and  St.  Louis,  for  Illinois  and  Kentucky  money,  with 
which  he  bought  a  quantity  of  whiskey  and  brc^ndy,  which  be 
shipped  to  Nashville,  that  he  also  purchased  a  lot  of  ground  in 
Nashville,  upon  whieh  he  erected  valuaMe  improvements,  all 
of  whidi  was  paid  for  out  of  the  funds  thus  obtained  from  the 
bank;  mad  prays  an  attachment  against  ^e  effects  of  him,  llie 
maid  Baker,  and  that  a  lien  be  decreed  in  favor  of  the  bank. 


450  NASHVILLE : 

[Union  Bank  vt.  Baker  et  als.] 

upon  the  whiskey  and  brandy  shipped  as  aforesaid,  and  upon 
the  house  and  lot;  and  that  the  same  be  sold  to  satisfy  the  de- 
mand of  the  bank  against  the  said  Baker,  for  the  amount  of 
its  notes  stolen  from  its  vaults,  and  fraudulently  received  by 
him,  knowing  them  to  have  been  stolen.  To  this  bill  there 
were  answers  and  replications,  upon  which  there  was  proof 

■ 

taken ;  and  upon  the  hearing,  the  chancellor  decreed  for  the 
complainant  according  to  the  prayer  of  the  bill.  To  reverse 
which,  this  appeal  is  prosecuted. 

It  is  contended  for  the  complainant,  that  inasmuch  as  the 
property  sought  to  be  charged  by  the  decree,  wa^  bought  with 
the  notes  of  the  bank,  which  had  been  stolen  from  it,  there 
is  a  resulting  trust  in  favor  of  the  bank,  which  can  be  set  up 
by  a  decree  of  a  court  of  chancery;  and  that  inasmuch  as  the 
defendant  Baker  absconded,  the  proceeding  by  attachment  is 
legal.  To  this  argument  we  cannot  yield  our  assent  for  sever- 
al reasons: 

1st.  The  cause  of  action  in  favor  of  the  bank  against  Baker, 
arises  ex  delictOy  and  not  ex  conWaciu;  and  it  is  not  a  case  in 
which  the  tort  may  be  waived ;  for  it  is  a  felony ;  and  granting 
that  under  our  decisions  the  bank  might  have  sued  for  damages 
by  civil  action,  before  a  conviction  for  the  felony,  yet  it  must 
have  been  by  special  action  on  the  case  for  the  wrong,  and  not 
upon  an  implied  assumpsit;  in  such  case  an  attachment  in 
equity  will  not  lie  by  virtue  of  the  statutes  under  which  this  bill 
is  framed,  for  they  are  applicable  only  to  the  cases  of  debtor  and 
creditor.  This  objection  is  fatal  of  itself  to  the  whole  of  this 
proceeding, because  it  destroys,  the  process  by  which  the  de- 
fendants are  brought  into  court. 

But  2nd.  If  this  were  not  so,  the  facts  of  this  case  do  not  es- 
tablish a  residting  trust:  because,  1st,  a  resulting  trust  cannot 
be  set  up  in  ^uch  perishable  articles  as  whiskey  and  brandy. 
In  England  it  has  never  been  done,  as  far  as  our  observation 
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extends,  except  in  lands:  in  this  state  it  has  been  extended  by 
analogy  to  slaves.  2d,  because  a  trust  can  no  more  be 
created  out  of  a  felony,  than  a  contract;  indeed  it  would  be  a 
new  and  amusing  principle  to  hold  every  thief  a  trustee  by 
construction,  for  the  owner  of  the  effects  stolen,  and  to  pursue 
them  by  decree  in  chancery,  through  every  change  of  form 
'  they  may  undergo  till  they  get  into  the  hands  of  an  innocent 
holder,  as  in  this  case.  Union  Bai))^  paper  is  stolen;  it  comes  ^ 
fraudulently  into  the  hands  of  Baker,  who  exchanges  it  for  Illi- 
nois and  Kentucky  bank  notes,  with  which  he  purchases  whis- 
key and  brandy;  if  a  resulting  trust  be  declared  in  the  whiskey 
and  brandy,  so  it  would  be  if  ahorse  were  stolen  and  placed  in 
the  hands  of  an  accomplice,  who  sells  it  for  money,  with  which 
he  buys  hogs  and  sheep,  and  we  would  have  a  bill  in  chancery 
to  dUblare  a  resulting  trust  in  forty  head  of  sheep  and  fifty  head 
of  hogs,  because  they  were  purchased  with  money  received 
from  the  saile  of  a  horse  stolen  from  the  complainant,  and  re- 
ceived by  the  defendant  from  the  thief,  knowing  it  to  have 
been  stolen:  which  is  too  plainly  erroneous  to  be  thought  of. 
But  this  principle  is  equally  applicable  to  a  case  of  land,  ac- 
^quired  by  money  stolen,  or  which  is  the  proceeds  of  pro- 
perty stolen,  and  is  sustainable  neither  upon  reason  or  au- 
thority. 

In  the  case  of  Campbell  vs.  Drake  et  ah,  decided  by  the  su- 
preme court  of  North  Carolina  at  its  December  term,  1844,  it  is 
held,* 'that where  a  clerk  in  a  store  pilfered  money  and  goods 
from  his  employers,  and  laid  out  the  proceeds  in  the  purchase 
of  a  tract  of  land,  the  person  thus  robbed  could  hold  neither 
the  clerk  nor  his  representatives  after  his  death  as  trustee  for 
his  benefit."  There  are  other  objections  taken  to  this  proceed- 
ing, equally  fatal  to  it  in  our  opinion,  but  as  the  points  discuss- 
ed go  to  the  merits  of  the  case,  and  are  decisive  of  it,  we  have 
not  deemed  it  necessary  to  notice  them. 
Let  the  decree  be  reversed  and  the  bill  diBmissed. 
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1.  A  parol  promiM  to  lettle  the  property  of  the  inteiuied  wife  on  her  after  maniage, 
it  Toid  by  virtue  of  the  1st  section  of  the  statute  of  frauds.  And  althou^^h  a  fracd 
was  intended  at  the  time  of  the  promise,  a  court  of  chaooery  can  give  no  relief. 

2.  A  court  of  chancery  has.  no  power  to  give  a  decree  for  costs  against  next  friend'» 
eurety,  summarily  and  without  process. 

This  is  a  bill  which  was^filed  ia  the  chaacerj  court  at  Co- 
lumbia, by  Margaret  Hackney  against  Joseph  Hackney.  The 
bill  prayed  a  specific  execution  of  a  contract  to  settle  cer- 
tain slaves  on  the  complainant.    The  bill  charges  in  sub- 

• 

stance,  that  complainant  waa  the  owner  of  several  slaves, 
and  that  she  was  married  to  defendant,  Hackney,  on  eicpress 
condition  and  agreement,  that  he  would  settle  heriNroperfy  on 
her  after  marriage,  and  that  defendant  had  no  such  inte^lon 
at  the  time  he  made  the  agreement,  but  intended  and  did  prac- 
tise a  deliberate  fraud  on  the  complainant.  These  allegations 
are  denied  in  the  answer,  but  substantially  proved.  The  chan- 
cellor at  the  hearing  on  bill,  answer,  replication  and  proof, 
being  satisfied,  that  if  defendant  ever  made  any  promise, 
agreement  or  contract  with  complainant,  to  settle  said  slaves , 
on  complainant,  it  was  an  agreement  made  in  consideratum 
of  marriage,  and  therefore  null  and  void,  dismissed  the  biQ 
and  ordered  that  the  next  fiiend  of  complainant,  and  surety 
pay  the  costs.    From  this  decree  the  complainant  appealed. 

Nicholton  4*  HousUm,  for  complainant. 

1 .  The  facts  show  that  defendant  by  parol  agreed  upon  mar- 
riage to  settle  his  wife's  property  on  her  after  the  marriage, 
but  this  promise  was  made  fraudulently  to  induce  her  to  marrv 
him,  and  with  no  honest  intention  of  complying  with  it.  The 
statate  of  frauds  does  not  bar  complainant  of  relief.  Atherly 
on  Marriage  Settie.  86.  1  Per.  Wms.  619.  1  Ves.  19te.  I 
Story  Eq.  sec.  830-874.    2  Story,  sec.  766.    1  Paige  147. 
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BmcUr,  for  defendant. 

The  answer  denies  tiiiat  defendimt  ever  made  the  promise 
alledged  in  complainant's  bill ;  and  I  insist  ttie  weight  ef  the 
testimony  is  with  him. 

'^  A  contract  to  claim  the  aid  (^  this  court  for  its  enforcement 
must  be  clearly  proved  to  exist,  and  must  be  certain  in  its 
terms.    Newnan  vs.  CarroU,  3  Yerg  16.     1  Hen.  &  Munf.  91. 

An  agreement  made  by  the  husband  before  marriage  with- 
out writing  that  the  wife's  estate  Ihould  be  eiyoyed  by  her  to 
her  separate  use  is  within  the  statute  of  frauds  of  Charles  2. 
1  P.  Williams  616. 

Our  act  of  1601,  ch.  25,  eec.  1,  so  far  as  it  relates  to  ^'agree- 
ments made  i^n  consideration  of  marriage"  is  a  literal  co|^ 
of  that  statute.    C.  &.  N.  550.    Chitt  on  Con.  67. 

Tliis  coort  has  come  to  the  det^mination  to  execute  the 
statute  of  frauds  as  near  within  the  letter  as  may  be.  PtOkm 
VB.  M  Chare,  M.  &  Y.  333.  CanqMl  vs.  TmL,  8  Yerg.  556,  bot- 
tom paragraph. 

The  bill  alledges  a  promise  to  execute  the  settlement  after 
the  marriage,  and  that  it  was  agreed  and  understood  by  both 
parties  that  it  was  not  to  be  done  b^ore. 

The  fraud  that  will  take  an  agreement  in  consideration  of 
marriage  out  of  the  statute,  relates  to  the  exe^itton  of  the  in- 
strument, as  when  one  agreement  in  writing  should  be  pre« 
pared  and  drawn,  and  another  should  be  fraudulently  and  se- 
<aretly  brought  in  and  signed  in  hen  of  the  former.  For  if  diere 
has  been  no  agreement  to  reduce  the  settlement  to  writing, 
but  the  other  p€u*ty  has  placed  reliance  solely  upon  the  hon- 
or, word  or  promise  of  the  husband,  no  relief  will  be  grant- 
ed; for  in  such  caae,  the  party  chooses  to  rest  upon  a  parol 
agreement,  and  must  take  the  conjseqnences.  And  the  suibse- 
<|uent  marriage  is  not  deemed  a  part  performance,  taking  the 
ease  out  of  the  statute,  contrary  to  the  rule  which  {Mrevaik  in 
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England  in  other  cases  of  contract.  In  this  respect  it  is  al- 
ways treated  as  a  peculiar  case,  standing  on  its  own  ground.  2 
Story's  Eq.  768.     1  P.  Williams  617. 

Substantially  the  same  doctrine  is  applied  by  this  court  to 
conveyances  of  real  estate.  Potion  vs.  MClurCy  M.  &.  Y. 
page  340. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  for  a  specific  execution  of  an  ante-nuptial 
contract.  The  proof  shows  satisfactorily,  that  the  defendant 
although  ui^ently  requested  by  the  complainant  before  the 
marriage  to  convey  her  own  property  in  trust  for  her  separate 
use,  with  an  unlimited  power  of  disposal,  always  refused  so  to 
do,  upon  the  alledged  ground,  that  such  a  course  was  in  vio- 
lation of  all  his  preconceived  opinions  concerning  the  antici- 
pated relation  of  husband  and  wife;  that  it  was  calculated  to 
impair  the  independence  of  the  husband,  and  to  subject  them 
both  to  the  strictures  and  animadversions  of  others.  But  at 
the  same  time,  repeatedly  assured  her,  that  he  had  no  objec- 
tion, whatever,  to  her  retaining  the  use  and  control  of  her 
property,  unaffected  by  his  marital  rights;  and  that  after  the 
marriage  was  consummated  he  would  execute  such  a  convey- 
ance as  might  be  necessary  to  effectuate  this  end.  There  is 
no  doubt  but  that  the  complainant  placed  implicit  confidence 
in  this  promise,  and  as  little,  that  the  defendant  had  no  idea 
whatever,  of  complying  with  it.  Under  this  state  of  affairs 
the  marriage  between  them  was  solemnized,  and  the  defendant 
has  since  utterly  failed,  and  refused  to  execute  his  promise, 
though  repeatedly  urged  by  the  complainant  to  do  so:  and  she 
has,  as  the  last  means  of  redress,  sought  the  aid  of  a  court  of 
chancery  to  enforce  its  execution.  If  it  were  not  for  the  stat- 
ute of  frauds  and  peijuries,  there  would  be  no  obstacle  in  the 
way  of  granting  the  relief  asked  by  the  complainant,  for  the 
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contract  is  clearly  efltabliehed  by  the  parol  proof,  and  the 
marriage  would  be  a  sufficient  consideration  to  support  it. 
Bat  by  the  1st  section  of  the  act  of  1801,  ch.  25,  commonly 
called  the  statute  of  frauds  and  perjuries,  it  is  provided,  "that 
no  action  shall  be  brought,  whereby  to  charge  any  person 
upon  any  agreement  made  upon  consideration  of  marriage, 
unless  the  promise  or  agreement  upon  which  such  action  shall 
be  brought,  or  some  note  or  memorandum  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  by  him  thereunto  lawfully  authorised.'* 

Now  it  is  not  pretended  in  this  case,  that  there  is  any  written 
note  or  memorandum  of  the  contract  sought  to  be  executed 
by  this  bill ;  it  is  admitted  that  the  statute  is  as  obligatory  upon 
a  court  of  chancery  when  its  aid  is  asked  to  execute  the  con- 
tract wheie  the  marrisLge  has  taken  place,  as  it  would  be 
upon  a  court  of  law  when  such  a  suit  is  brought  upon  it,  to 
recover  damages  for  its  breach,  when  such  action  will  lie,  the 
contract  having  been  entered  into  by  third  persons ;  and  it  is 
not  denied  that  the  statute  precludes  the  relief  in  this  case 
unless  there  be  something  in  the  transaction  which  takes  it 
from  within  the  operation  of  the  statute.  This  it  is  urged  with 
much  earnestness  is  to  be  found  in  the  conduct  of  the  defend- 
ant;  that  under  false  pretences,  he  declined  making  a  settle- 
ment of  complainant's  property  upon  her  previous  to  the  mar- 
riage, and  falsely  induced  her  to  believe  that  he  would  do  so 
after  marriage,  by  an  express  promise  so  to  do,  when  he  had 
no  intention  of  performing  it,  but  made  the  same  only  with 
the  view  of  inducing  her  to  marry  him,  and  thereby  to  obtain 
in  his  own  person  an  absolute  right  to  her  property;  that  this 
conduct  is  of  such  a  character,  as  to  constitute  the  acts  of  the 
defendant  a  fraud  upon  his  wife,  against  which  a  court  of 
chancery  will  relieve ;  and  which  takes  the  case  from  within 
the  operation  of  the  statute.     That  the  behavior  of  the  defen- 
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dant  is  a  groM  and  inexcoBable  fraud  upon  the  oompiaiaaiit^ 
cannot  admit  of  a  doubt;  but  k  the  fraud  of  that  charaeter 
which  the  law  contemplates  as  sufficient  to  take  a  case  fr«HD 
^within  the  operation  of  the  statute  of  frauds  aiul  perjuries. 
We  are  constrained  to  hold  that  it  is  not)  though  we  know  in 
so  doing  we  are  giving  a  valuable  property  to  one  who  has 
diown  himself  utterly  unworthy  of  receiving  it 

Mr.  Story  in  speaking  of  specific  performance,  and  the 
operation  of  the  statute  of  frauds  and  perjuries,  and  of  excep* 
tions  thereto  in  his  work  upon  equity  jurisj^udenoe,  says  in 
sec.  766:  '^Another  exception  to  the  statute,  is  when  the 
agreement  is  intended  by  the  parties  to  be  reduced  to  writing 
according  to  the  statute ;  but  it  is  prevented  from  being  done 
by  the  fraud  of  one  of  the  parties.  In  such  a  case,  courts  of 
equity  have  said,  that  the  agreement  shall  be  specifically  ex- 
ecuted; for  otherwise  the  statute  designed  to  suppress  fraud, 
would  be  the  greatest  protection  to  it.  Thus  if  one  agreement 
in  writing  should  be  proposed  and  drawn,  and  another  should 
be  fraudulently  and  secretly  brought  in  and  executed  in  Ueu 
of  the  former,  in  this  and  the  like  cases  equity  would  relieve. 
So  if  instructions  are  given  by  an  intended  husband  to  prepare 
a  marriage  settlement,  and  he  promises  to  have  the  settlement 
reduced  to  writing,  and  then,  fraudulently  and  secretly  pre- 
vents it  from  being  done ;  and  the  marriage  takes  efiect  in 
consequence  of  false  assurances  and  contrivance,  a  specific 
performance  will  be  decreed.  But  if  there  has  been  no  fraud 
and  no  agreement  to  reduce  ihh  settlement  to  writing;  but  the 
other  party  has  placed  reliance  solely  upon  the  honor,  word, 
or  promise  of  the  husband,  no  relief  will  be  granted;  for  in 
such  cases  the  party  chooses  to  rest  upon  a  parol  agreement 
and  must  take  the  consequences." 

Also,  the  same  author  in  note  1  to  the  same  section  con- 
tinues,  it  has  sometimes  been  attempted  to  except  from  the 
statute,  cases  where  the  parties  have  expressly  agreed,  that 
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tlieir  ooatract  should  be  feduced  to  wtitiag,  but  this  doctrine 
except  in  cases  of  fraud,  (and  here  the  author  obviously  means 
fraud  in  preventing  the  execution  of  the  ^mting,)  has  been 
expres^  denied.  BeU  vs.  Whkneg,  let  Vem.  157-159,  Jfkite 
Ckmrch  vs.  BeviSy  Snd  Bro.  Ch.  Rep.  565. 

In  the  case  of  YiscourUess  Maniague  vs.  her  busbtnuly  George 
Maxwell,  reported  in  1st  Peer  Williams  618,  the  bill  was 
brought  by  the  plaintijOT  against  the  defendant,  her  husband, 
setting  forth  that  he,  before  her  intermarriage  with  him,  did 
promise  that  she  should  eiyoy  all  her  own  estate  to  her  sepS"- 
rate  use,  that  he  had  agreed  to  execute  writings  to  that  pur- 
pose, and  had  instructed  counsel  to  draw  such  writings,  and 
that  when  they  were  to  be  married  the  writings  not  being 
perfected,  the  defendant  desired  this  might  not  delay  the 
mateh,  in  regard  his  friends  being  there,  it  might  shame  him; 
but  engaged  upon  his  honor,  she  should  have  the  same  ad- 
vantage of  the  agreement,  as  if  it  were  in  writing,  drawn  in 
form  and  executed,  upon  which  the  marriage  took  effect,  and 
afterwards  the  plaintiff  wrote  a  letter  to  the  defendant,  her 
husband,  putting  him  in  mind  of  his  promise ;  to  which  he 
wrote  her  an  answer  expressing,  that  he  was  always  willing 
she  should  eiyoy  her  own  fortune  as  if  sole  and  that  it  should 
be  at  her  command. 

To  this  bill  the  defendant  pleaded  the  statute  of  frauds  and 
penuries. 

Upon  this  plea,  the  lord  chancellor,  Hardwicke,  said,  ''In 

« 

cases  of  fraud,  equity  should  relieve,  even  against  the  words 
of  the  statute;  as  if  one  agreement  in  writing  should  be  pro- 
posed and  drawn,  and  another  fraudulently  and  secretly 
brought  in  and  executed  in  lieu  of  the  former,  in  this  or  such 
like  case  of  fraud,  equity  would  relieve ;  but  when  there  is  no 
fraud,  only  relying  upon  the  honor,  word,  or  promise  of  the  de- 
fendant, the  statute  making  the  promise  void,  equity  will  not 
interfere;  nor  were  the  instructions  given  to  counsel  for  prepar- 
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ing  the  writingB  material  since  after  they  were  drawn  and  en* 
grossed,  the  parties  might  refase  to  execute  them;  and  as  to  die 
letter  it  consists  only  of  general  expressions;  indeed  had  it  re- 
cited or  mentioned  the  former  agreement,  and  promised  the 
performance  thereof,  it  had  been  material,  but  as  thb  case  is 
circumstanced,  allow  the  plea. 

These  are  all  the  authorities  we  deem  it  necessary  to  quote 
upon  this  subject,  and  they  fully  and  conclusively  establish  the 
position  that  the  fraud  spoken  of  which  will  take  a  case  from 
within  the  operation  of  the  statute  of  frauds  and  perjuries,  is 
not  fraud  in  making  the  promise  with  no  intention  of  comply- 
ing with  it;  but  a  fraud  by  which  the  reduction  of  it  to  writ- 
ing is  prevented,  the  parties  so  intending;  and  the  compltdning 
.party  being  induced  to  believe  that  it  had  been  done,  and  this 
fraud  may  be  perpetrated  in  two  ways,  one  by  signing  a  false 
paper,  at  the  same  time  inducing  the  belief  that  it  is  the  true 
one,  and  the  other  by  inducing  the  belief,  that  tlie  paper  had 
been  signed  when  in  fact  it  had  not.  But  they  also  clearly  es- 
tablish, that  if  there  was  no  intention  of  reducing  the  promise 
to  writing,  or  if  there  were  knowledge  that  though  there  was 
an  intention  of  reducing  it  to  writing,  that  this  had  not  been 
done,  and  the  marriage  be  solemnized  upon  the  parol  promise 
of  the  husband,  the  promise  is  void  under  the  statute,  no  mat- 
ter with  what  protestations  of  sincerity  and  pledges  of  honor 
in  such  pledges  and  protestations,  and  no  matter  whether  the 
party  making  it,  at  the  time  intended  to  perform  it,  or  contem-, 
plated  a  false  violation  of  it ;  for  it  is  folly  to  trust  when  the  law 
prohibits,  and  avoids  the  promise. 

The  authorities  quoted,  it  is  true,  are  upon  the  English  stat- 
utes, but  upon  this  subject  it  is  the  same  with  our  own;  and  it 
is  to  be  observed  that  much  greater  latitude  has  been  allowed 
in  England  in  taking  cases  from  under  the  operation  of  this 
statute,  than  is  sanctioned  with  us.    If  then  such  cases  as 
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thofic;  referred  to  in  the  authorities,  are  held  in  England  to  fall 
within  the  provisions  of  this  statute,  much  more  so  will  they 
be  held  to  fall  witliin  the  provisions  of  our  own. 

In  the  case  under  consideration,  the  defendant  absolutely  re- 
fused to  make  the  settlement  before  marriage;  and  only  prom- 
ised to  do  so  after  marriage;  then  there  was  no  fr&ud  practised 
as  to  the  execution  of  the  promise  in  writing;  no  such  promise 
was  contemplated  by  the  parties;  but  the  wife,  that  was  to  be, 
relied  solely  upon  the  promise  of  her  intended  husband  to 
xaake  such  settlement  after  marriage;  she  then  knew  that 
there  was  no  antenuptial  contract  to  be  reduced  to  writ- 
ing, but  that  in  point  of  fact  there  was  no  antenuptial  con- 
tract at  all ;  nothing  but  a  verbal  promise  to  make  a  settle- 
ment aft;er  marriage.  * 

The  distinction  attempted  to  be  drawn  between  cases  where 
the  party  promising  at  the  time  intended  to  perform  it,  though 
he  afterwards  refuse;  and  where  he  had  no  such  intention  at 
the  time,  but  made  the  promise  with  intention  to  deceive,  in- 
sisting that  it  is  a  fraud  in  the  latter  case  which  will  be  reliev- 
ed against,  though  it  is  not  in  the  former,  is  too  refined  and 
unsubstantial  for  a  basis  for  judicial  decision,  and  moreover 
the  distinction  is  not  warranted  by  authority.  We  would 
gladly  relieve  this  foolish  old  woman  from  the  evils  of  her  rash 
engagment,  if  we  could  do  so  without  impairing  one  of  the 
wisest  statutes  of  our  state,  but  as  it  is  she  must  bear  the  con- 
sequences of  her  ridiculous  and  imprudent  confidence  in  the 
promises  of  one  who  has  wilfully  deceived  her,  and  with  the 
sole  view  no  doubt  of  making  her  property  his  own. 

The  decree  of  the  chancellor  dismissing  the  bill  will  be  af- 
firmed, but  as  he  has  erred  in  giving  a  decree  against  the  sure- 
ty of  the  next  friend  for  cost,  he  having  no  power  to  do  so  thus 
summarily,  the  same  will  be  reversed,  and  the  defendant  tax- 
ed with  all  the  costs  both  of  the  chancery  and  supreme  court. 
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Haywood  et  als,  vs.  Enslbt  &  Hatwood. 

1.  Th0  jiwisdictiQn  of  a  court  of  cbtnoeiy  to  enfince  tbo  apoeife  osoeodoa  of  •  tiwi, 
declared  by  parol  in  relation  to  real  property,  if  plain  and  unambifaoat  in  its  tens* 
and  esublished  by  satisfactory  evidence,  is  well  established. 

2.  Wfaei«  a  vendee  of  real  estate  in  his  answer  admiu  that  he  had  heard  that  the 
estate  was  in  some  way  devised  in  trust;  it  is  beM  that  this  admission  chained  him 
with  notice  of  the  trust. 

3.  Where  land  held  in  trust  for  the  benefit  of  wi£e  and  cluldno,  was  sold  at  cbaaeerj 
sale,  and  purchased  ondei^an  a^reeoMnt  made  by  vendee,  witL  the  husband,  that  he 
should  be  permitted  to  redeem,  the  trust  enures  to  the  benefit  of  the  wife  a^l 
children;  thou^  the  vendee  may  have  been  ignorant  of  the  trust. 

4  Where  a  parol  agreement  was  made  that  one  person  should  porehaoe  property  at 
chanoery  sale,  and  permit  a  redemption,  and  no  tiniB  was  fixed  at  which  the  rifht  » 
redeem  should  expire:  it  is  held  that  such  afreemant  will  be  held  not  to  limit  the  time 
allowed  by  law,  but  to  enlarge  it.  The  right  of  ledemption  is  favored  in  law,  and 
will  be  decreed  in  equity  if  asserted  in  a  reasonable  time. 

John  Haywood,  by  his  last  will,  devised  a  tract  of  land  lying 
in  Davidson  county,  to  Egbert  Haywood,  in  trust  for  the  bene- 
fit of  Susan  Haywood  and  children,  the  wife  and  children  of 
Thomas  ttaywood.  This  land  was  encumbered  by  mortgage, 
and  was  ordered  to  be  sold  by  decree  in  chancery  for  the  pay- 
ment of  the  sum  charged  on  it.  It  was  sold,  and  purchased  by 
E.  Ensley  at  the  sale,  and  the  sale  was  confirmed  by  the  chan- 
cellor on  the  12th  of  November  1835,  and  title  vested  in  Ensley, 
and  the  possession  was  delivered  to  him,  and  he  continued  to 
occupy  the  land.  The  wife  and  children  of  Thomas  Haywood 
oflered  to  redeem;  this  was  refused,  and  they  thereupon  filed 
this  bill  in  the  chancery  court  at  Nashville,  on  the  1 1th  October 
1847,  against  Ensley  and  Egbert  Haywood,  declaring  that  Ens- 
ley purchased,  as  trustee,  for  the  benefit  of  said  Susan  and 
children,  and  praying  tor  a  decree  divesting  said  Ensley  of  all 
title  to  the  land,  and  that  he  account  for  rents  and  profits,  and 
that  he  be  allowed  his  money  and  interest  thereupon. 

The  case  was  tried  on  bill,  answer,  replication  and  proof, 
and  a  decree  given  in  conformity  with  the  prayer  of  the  IhU. 

From  this  decree  the  defendant  Ensley  appealed. 
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Waskington,  forthe  eomplaiBants. 
A,  4*  •^*  -^^  Ewmgj  for  the  defendant. 

McKnmsT,  J.  delivered  the  opimon  of  the  court. 

The  complainant,  Susan  G.  Haywood,  is  the  wife  of  Thomas 
Haywood ;  and  the  other  complainants,  except  Joseph  Nash, 
are  the  children  of  said  Thomas  and  Susan  C.  Hajrwood,  and 
^rand  children  of  John  Haywood  dec'd.:  said  Joseph  Nash  is 
the  husband  of  Martha,  one  of  the  children  of  Thomas  and 
Sosan  C.  Haywood. 

It  a{qpear8  from  the  allegations  of  the  bill,  that  John  Hay- 
wood, in  his  lifetime,  purchased  of  one  Lynch,  a  tract  of  land 
in  Davidson  county,  containing  211  acres;  and  that  he  after- 
wards, by  deed,  founded  upon  the  consideration  of  natural 
love  and  affection,  declared  himself  a  trustee  of  said  tract  of 
land,  for  the  benefit  of  Susan  C.  Haywood,  and  her  children, 
as  a  settlement  for  their  support  and  maintainance,  in  conse- 
quence of  the  incapacity  of  said  Thomas  Haywood.  A  portion 
of  the  purchase  money  of  this  tract  of  land  remained  due  to 
Lynch,  and  it  was  also  incumbered  by  mortgage.  By  his  last 
will  and  testament,  said  John  Haywood  devised  said  land  to 
his  executor,  £gbert  Haywood,  upon  the  same  trust  declared' 
in  said  deed,  and  charged  his  estate  with  the  payment  of  what- 
ever sum  might  remain  due,  either  to  the  incumbrancers  or  to 
said  Lynch.  But  his  estate  being  found  insolvent,  no  part  of 
either  of  said  debts  was  discharged  by  the  executor;  and  by  a 
decree  in  chancery,  said  tract  of  land  was  ordered  to  be  sold, 
unless  the  balance  reported  to  be  due,  being  $1347  97,  should 
be  paid  on,  or  before  the  15th  day  of  September  1835.  Thom- 
as Haywood  being  insolvent,  and  the  complainants  being  also 
wholly  destitute  of  means,  no  part  of  the  decree  was  satisfied, 
and  the  land  was  advertised  for  sale.    Under  these  circum- 
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stances,  Thomas  Haywood,  and  the  complainant,  Susan,  in 
great  distress  at  the  prospect  of  losing  said  land,  sent  a  mes- 
senger to  Alabama  to  solicit  from  some  of  their  wealthy  rela- 
tions the  means  of  discharging  said  decree,  so  as  to  prevent  a 
sale  of  said  land.  The  messenger  retomed  before  the  day  of 
sale,  with  a  letter  from  one  Jones,  one  of  the  relatives  ap- 
plied to  in  Alabama,  giving  them  a8sm*ance  that  he  woahl  at- 
tend the  sale,  and  purchase  in  the  land  for  the  benefit  of  com- 
plainant, Susan  C.  Haywood  and  her  children.  Failing  to  ar- 
rive, however,  on  the  day  before  the  sale,  Thomas  Haywood, 
in  a  state  of  great  mental  anxiety  and  distress,  addressed  a 
note  to  the  defendant,  Ensley,  a  neighbor,  living  on  the  a4ioin- 
ing  tract  of  land,  who  was  a  man  of  wealth,  and  could  at  all 
times  command  any  amount  of  money  he  might  desire,  making 
an  appeal  to  him  to  buy  in  said  land  at  the  sale,  then  near  at 
hand,  for  the  benefit  of  his  wife  and  children,  in  order  that  they 
might  not  be  turned  out  of  house  and  home ;  and  offering  him 
as  security  for  the  money  he  might  advance,  the  use  of  said 
land,  until  it  should  be  paid ;  and  that  Ensley  sent  word  by  the 
bearer  of  the  note  that  he  would  do  so.  '^That  on  the  day  of 
sale,  said  Ensley  came  by  the  house  of  Thomas  Haywood,  on 
his  way  to  the  sale,  and  then  and  there  verbally,  in  person,  re- 
newed to  said  Thomas  Haywood  the  assiu*ance  that  he  would 
buy  said  land  for  the  benefit  of  complainants,  and  hold  the  land 
as  a  security  for  the  repayment  of  the  purchase  money  to  him. 
and  that  the  said  Thomas,  relying  on  this  assurance  that  the 
land  would  be  saved  for  his  wife  and  children,  did  not  attend 
the  sale,  and  made  no  further  efforts  to  procure  a  purchaser, 
or  to  make  any  arrangement  whereby  the  land  might  be  pre- 
served for  the  complainants.^'  Said  Ensley  purcha<«ed  the 
land  at  said  sale,  and  hindered  competition  in  bidding,  as  al- 
ledged,  by  the  representation  that  he  was  buying  the  land  for 
the  benefit  of  complainants.  The  possession  of  the  land  was 
shortly  afterwards  surrendered  to  Ensley,  in  parsuance  of  the 
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agreement  that  he  was  to  have  the  upe  of  the  land  as  Becoritj 
for  the  repayment  of  the  purchase  money,  and  he  has  contin- 
ued to  occupy  the  same  ever  since.  The  bill  ccmtains  this 
ftorther  specific  charge.  ^Yoor  orators  and  oratrixes  further 
state,  that  they,  by  W.  H.  Haywood,  acting  for  himself  and  tiie 
residue  of  them,  and  by  their  counsel  in  this  cause,  on  the  5th 
day  of  October  1842,  called  on  the  said  Enoch  Ensley,  and 
proposed  to  redeem  the  said  land  according  to  the  terms  of  said 
agreement  with  Thomas  Haywood:  stating  to  him  what  that 
agreement  was,  as  above  set  forth;  and  offering  him,  after 
charging  him  wilii  liie  reasonable  rent  of  the  land  which  he 
had  held  as  security  for  the  refunding  of  the  purchase  money, 
aforesaid,  to  pay  him  the  residue  of  said  purchase  money,  so 
far  as  any  might  be  found  due,  together  with  all  lawfiil  interest. 
But  the  said  Ensley  denied  the  agreement,  alleging,  that  on 
the  morning  of  the  sale  of  said  land,  he  called  at  Thomas 
Haywood's  bouse,  on  his  way  to  the  sale,  and  told  Thomas 
Haywood  that  he  (Ensley)  would  buy  in  the  said  land  as  he  had 
been  requested  to  do  in  the  said  Thomas  Haywood's  letter  of 
the  preceding  day ;  that  he  intended  to  buy  the  land  at  any 
rate;  but  that  he  would  now  buy  it,  and  he,  Thomas  Haywood, 
might  have  it  back  again  by  refunding  the  purchase  money; 
lliat  in  a  day  or  two  after  the  sale,  he  saw  Thomas  Haywood 
again,  and  told  him  he  had  bought  the  land,  and  for  what 
priee;  and  again  told  him  that  by  refunding  die  purchase 
money  he  might  have  the  land;  but  that  he,  Ensley,  expected 
it  to  be  in  a  short  time,  and  certainly  did  not  expect  to  wail 
always."  The  bill  seeks  to  redeem  said  land,  and  prays  an 
account  of  rents,  and  profits,  value  of  timber  wasted,  &c. 

The  defbndant,  Ensley,  in  his  answer,  states  that  he  knew 
but  little  respecting  the  title  to  said  tract  of  land  previous  to 
the  day  of  sale;  'Hhat  he  did  not  know  of  any  trust  for  the 
complainant,  though  he  had  heard  it  said  in  the  neighborhood, 

that  Judge  Haywood  had  left  this  property,  in  some  way,  in 
83— Vol.  vui. 
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trust  for  Thomas  Haywood's  wife  and  children.  That  he 
had  heard  the  land  was  advertised  for  sale,  and  as  it  lay  ad- 
joining  his  lands,  he  resolved  to  buy  it,  if  it  should  seU  at  a 
reasonable  price;  that  he  had  formed  this  resolution,  and  had 
the  money  ready  before  he  was  applied  to  by  Thomas  Hay- 
wood to  purchase.  He  states  that,  some  day  or  two  before 
the  sale,  Thomas  Haywood  did  write  to  this  respondent,  re- 
questing him  to  buy  the  land  for  his,  (Thos.  Haywood's)  bene- 
fit; stating  that  he  had  sent,  or  was  in  the. act  of  sending,  a 
negro  down  to  Alabama  to  some  friends  he  had  there,  to  get 
money  to  buy  the  land.  In  his  letter  no  mention  was  made, 
as  respondent  believes,  and  states,  to  the  best  of  his  reooi- 
lection,  of  the  wife  and  children  of  said  Thomas  Haywood; 
that  the  letter  is  lost  or  mislaid,  and  therefore  cannot  be  pro- 
duced; that  he  does  not  remember  to  have  returned  an  an- 
swer to  said  letter,  but  might  have  done  so.  That  on  the 
morning  of  the  sale,  respondent  went  by  the  house  of  said 
.  Thomas  Haywood  and  saw  him;  when  the  said  Thomas  re- 
newed his  request  to  this  respondent  to  buy  said  land,  and 
did  not  mention  his  wife  or  children,  as  respondent  believes. 
Said  Thomas  Haywood  in  this  conversation,  stated,  in  sub- 
stance, what  he  had  already  stated,  by  letter,  to  respondent, 
and  further,  that  from  the  negro's  delay,  he  expected  his 
friends  were  making  arrangements  to  send  the  money;  he 
stated  that  he  wished  me  to  let  him  have  the  land  if  he  shoidd 
get  the  money,  alleging  that  this  respondent  would  be  safe, 
as  the  land  would  be  good  to  me  for  what  it  would  sell  for,  if 
he  did  not  get  the  money  from  Alabama.  He  ftirther  stated, 
that,  that  was  the  only  chance  he  had  to  get  the  money,  and  if 
that  failed,  the  land  must  go.  Respondent  told  said  Thomas 
Haywood,  that  he  intended  to  buy  the  land  any  way,  and  had 
made  his  arrangements  to  do  so  before,  if  it  did  not  go  too 
Ugh;  that  ^he  would  bid  it  ofi*,  and  if  he  bought  it,  that  said 
Thomas  should  have  it  again,  if  his  messenger  brought  tiie 
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money  .'^  He  denies  that  he  did  any  thing  to  prevent  compe- 
tition; that  he  fairly  bought  the  land  at  its  reasonable  cash 
vahie.  He  denies  that  he  agreed  to  take  the  land,  and  pay 
himself  out  of  the  rents  and  profits.  He  admits  that  in  Octo* 
ber  1842,  Thomas  Washington  Esq.  and  William  H.  Hay- 
wood called  on  this  respondent,  and  made  enquiry  of  him  in 
regard  to  his  pm'chase  of  said  tract  of  land,  and  told  him  they 
would  go  into  an  account  with  him  of  what  was  due,  taking 
principal  and  interest  of  purchase  money,  and  deducting  rents; 
and  that  they  would  pay  him  the  balance  of  principal  and  in- 
terest due  him;  and  that  it  was  their  intent  to  redeem  said 
land  upon  an  alleged  agreement,  to  that  effect,  as  stated  in  the 
bill.  They  did  not,  however,  produce,  or  tender  any  money  to 
respondent,  nor  does  he  believe  they  had  it  to  tender.  It  is 
true,  respondent  denied  the  agreement  as  stated  by  Washing- 
ton and  Haywood,  and  refused  to  permit  them  to  redeem  un- 
der said  agreement  and  on  the  terms  they  proposed.  This 
respondent  then  stated  to  them,  in  substance,  the  circum- 
stances of  his  purchase,  as  he  has  above  stated  them  in  his 
answer.  He  tojd  them  that  the  dependance  of  Thomas  Hay- 
wood for  redeeming,  was  upon  money  expected  by  a  boy  he 
had  sent  to  Alabama;  and  that  when  that  failed,  respondent 
considered  the  matter  at  an  end.  He  states,  ^'that  he  was 
kindly  disposed  towards  Thomas  Haywood,  and  was  willing 
to  give  him  the  chance  he  asked  to  get  back  his  land,  but 
never  supposed  he  was  placing  an  indefinite  mortgage  ui>on 
the  land.  The  plaintiff  insists  in  his  answer,  that  Thomas 
Haywood  had  no  right  to  redeem,  because  he  had  no  interest 
in  the  land. 

It  is  proved  by  Mr.  Washington,  whose  deposition  makes 
part  of  the  evidence  in  the  cause,  that  Ensley,  in  stating  the 
terms  of  the  agreement  v^th  Thomas  Haywood,  admitted  that 
he,  Ensley,  on  the  morning  of  the  sale  of  said  land,  and  on 
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his  way  to  the  sale,  called  at  the  house  of  said  Haywood,  and 
told  him  that  he,  Ikisley,  would  buy  in  said  land  as  he  had 
been  requested  in  Haywood's  letter  of  the  preceding  day;  aad 
that  he,  Thomas  Haywood,  might  have  it  back  again  by  re- 
funding the  purchase  money.  And  that  in  a  day  or  two  after 
the  sale,  he  again  saw  Thomas  Haywood,  and  informed  him 
that  he  had  bought  the  land,  and  for  what  price,  and  repeated 
to  him  that,  by  refunding  the  purchase  money,  he  might  have 
the  land.  That  no  time  was  fixed  for  the  refunding  of  the 
purchase  money ;  but  that  he,  Enaley,  expected  it  to  be  in  a 
short  time,  and  did  not  expect  to  wait  always.  On  the  view 
we  have  taken  of  the  case,  it  is  unnecessary  further  to  notice 
the  proof.  The  jurisdiction  of  a  court  of  equity  to  enfiirce  the 
specific  execution  of  a  trust,  declared  by  parol,  in  relation  to 
real  property,  if  plain  and  unambiguous  in  its  terms,  and  es- 
tablished by  clear  and  satisfactory  evidence,  is  well  establish- 
ed ;  and  indeed,  is  fully  admitted  by  the  counsel  of  the  defend- 
ant in  this  case.  The  ground  of  defence  assumed  in  argu- 
ment is,  that  the  proof  wholly  fails  to  support  the  ease  made 
out  in  the  bill..  It  b  insisted  in  the  first  place,  that  the  argu* 
ment  on  the  part  of  the  defendant,  to  purchase  the  tract  of  land 
in  controversy,  and  to  allow  the  same  to  be  redeemed,  was 
made  with  Thomas  Haywood  alone,  and  exclusively  for  his 
own  benefit:  that  at  the  time  of  making  the  agreement,  de- 
fendant was  ignorant  of  the  equitable  right  of  the  complain- 
ants; that  they  were  not  parties  to  the  agreement,  nor  was  it 
made  for  their  benefit;  and  therefore  they  cannot  avail  them- 
selves of  it.  This  ground  of  defence  cannot  be  maintained, 
because  fit)m  the  defendant's  own  admission,  in  his  answeri 
he  had  notice  of  the  equitable  title  of  the  complainants  at  the 
time  of  entering  into  said  agreement:  the  defendant,  in  his  an- 
swer,  it  is  true,  says  he  did  not  know  of  any  trust  for  the  com- 
plainant; though  he  admits  ^^he  had  heard  it  said  in  the  neigh- 
borhood, that  judge  Haywood  had  lefl  this  property,  in  some 
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way,  in  trust  for  Thomas  Haywood,  "wife  and  children."  This, 
if  not  actual  notice,  was  at  least  sufficient  to  have  put  the  de- 
fendant upon  inquiry ;  and,  in  equity,  will  be  regarded  as  suffi- 
cient to  hind  him;  he  cannot  be  allowed  to  protect  himself  up* ' 
on  the  ground  that  he  intentionally  omitted  to  make  inquiry  in 
order  to  avoid  knowledge  of  complainant's  title.  The  defend- 
ant therefore  will  be  held  a  trustee  for  the  complainants,  and 
the  agreement  will  be  taken  as  having  been  made  for  their 
benefit  But,  aside  from  the  question  of  notice  to  the  defend- 
ant, we  are  of  opinion  upon  the  facts  of  this  case,  that  the 
agreement  made  with  Thomas  Haywood,  standing  in  the  re- 
lation that  he  did  to  the  complainants,  would  enure  to  their 
benefit,  and  entitle  them  to  maintain  a  bill  for  its  specific 
execution. 

2d.  It  is  contended,  that  the  right  to  redeem  the  land  was 
limited  as  to  time;  that  it  was  based  upon  the  expectation  of 
receiving  the  redemption  money  from  Alabama  in  some  short 
period,  and  that  upon  failure  of  this  expectation,  the  right  to 
redeem  was  to  be  at  an  end.  This  proposition,  we  think,  is 
not  tenable.  In  the  first  place,  it  is  incompatible  with  the  ob^ 
ject  of  the  agreement.  Thomas  Haywood's  design  was  to 
save  the  land,  and  the  defendant  professed  to  be  willing 
to  aid  him  in  doing  so.  With  such  purpose,  it  would  seem 
strange  that  the  right  to  redeem  the  land,  which  by  law  exists 
ed  for  two  years  from  the  sale,  should,  by  the  agreement,  have 
been  narrowed  down  and  limited  to  a  few  weeks,  at  most. 
This,  so  far  from  conferring  a  benefit  on  Thomas  Haywood, 
0^  on  his  wife  and  children,  would  have  been  just  the  reverse. 
It  is  said,  however,  in  argument,  that  the  agreement  was 
made  in  mutual  ignorance  of  the  law;  this  does  not  appear 
from  anything  in  the  record,  and  the  presumption  of  law  is 
otfierwise.  But  the  fact  assumed,  that  the  time  for  repayment 
of  money  was  limited,  is  not  only  unsupported  by  the  evi- 
dence in  the  case,  but  is  disproved.    It  is  distinctly  alledged 
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in  the  bill,  upon  the  admission  of  defendant,  that  no  time  was 
fixed  for  the  refunding  of  the  purchase  money.  This  chaise 
is  neither  denied,  nor  directly  responded  to  in  the  answer. 
The  consequence  is,  that  the  complainants  are  put  to  the  ne- 
cessity of  proving  the  allegations,  and  this  they  have  done 
very  fully  by  the  testimony  of  Mr.  Washington;  and  one  wit- 
ness is  sufficient  to  support  a  charge,  either  not  denied  or 
evasively  denied.  It  may  be  remarked  that  it  is  not  indicated 
by  anything  in  the  record,  that  any  definite  time  was  agreed 
upon  between  the  parties,  within  which  the  money  should  be 
refunded  to  the  defendants;  at  mo^t,  there  was  merely  an  ex- 
pectation that  it  would  be  paid'  in  some  "short  time." 

To  restrict,  or  limit  the  right  of  redemption  in  the  present 
case,  unless  upon  plain,  direct  proof  that  such  was  the  agree- 
ment of  the  parties,  would  be  unwarranted  either  upon 
principle  or  authority.  By  analogy  to  the  case  of  a  mortgage* 
the  right  of  redemption  is  to  be  favored;  and  will  be  decreed 
in  equity,  if  asserted  in  reasonable  time.  We  do  not  think 
lapse  of  time^  in  this  case,  interposes  any  obstacle  to  the  re- 
lief sought  by  the  complainants.  The  decree  of  the  chancel- 
lor will  be  affirmed  with  costs. 


GiLUAM  VS,   MoORE. 

The  act  of  1846,  oh.  167,  was  intended  to  throw  open  the  doort  of  a  coart  of  cbai»- 
cei7  to  the  inTettigation  of  all  qoettions  of  usury,  without  mgard  to  preTioas  pro- 
oeedingt  at  law. 

This  is  a  bill  which  was  filed  in  the  chancery  court  at  Frank- 
lin, by  Gilliam  against  Moore,  for  the  purpose  of  obtaining  re- 
lief, against  a  judgment  obtained  against  him  by  Moore,  on 
the  ground  of  usury. 

At  the  hearing  on  the  proof,  at  the  October  term,   I8469 
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chancellor  Cahal  being  of  the  opinion,  that  the  qneation  of 
fyct  was  open  to  investigation,  regardless  of  the  previous  pro- 
ceedings at  law,  but  that  there  was  no  usury,  dismissed  the 
bill.    The  complainant  appealed. 

MeigSf  for  complainant. 

A.  4*  ^'  B'  Ewmg^  for  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  to  eiyoin  a  judgment  against  the  complain- 
ant, obtained  by  the  defendant  for  $1250  48. 

The  facts  as  disclosed  in  the  bill,  answer,  and  proof,  are 
briefly,  as  follows:  In  April  1835,  the  complainant  and  one 
William  H.  Moore,  formed  a  partnership  in  the  queensware 
business  in  Nashyille,  each  partner  advancing  910,000  of  cap- 
ital, and  each  was  to  give  time  and  attention  to  the  business, 
and  to  share  equally  in  the  profits  and  losses.  The  firm  con- 
tinued in  business  until  January  1888;  at  that  date,  the  firm 
was  dissolved  by  consent;  Gilliam  taking  the  stock  of  wares 
and  efiects,  and  assuming  the  liabilities  of  the  firm,  and  exe- 
cuted his  three  notes,  one  for  $4388,89,  dated  15th  January 
1838,  and  due  February  1839 ;  another  for  $4722,22,  dated  as 
above  and  due  February  1840;  and  a  third  for  $5055,55,  dated 
as  above  and  due  February  1844. 

On  the  10th  February  1842,  the  balance  due  on  said  notes 
was  $4143;  at  which  date  the  old  notes  were  taken  up,  and 
small  notes  executed  for  said  balance,  all  of  which  have  been 
paid,  except  a  note  for  $1339  48,  which  has  been  transferred 
to  the  defendant  Robert  I.  Moore,  who  has  obtained  a  jlidg*- 
ment  thereon,  which  this  bill  seeks  to  ei^'oin.  It  is  alledged 
in  the  bill,  that  the  contract  at  the  time  of  the  dissolution  was 
usurious;  that  the  terms  of  the  contract  were,  that  W.  H. 
Moore  should  withdraw  his  capital  of  $10,000,  and  that  ten 
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per  ceat.  uiterest  slioiild  be  added  to  the  several  payments 
from  the  5th  of  December  1885,  until  date,  for  the  forbew- 
ance  of  payment. 

The  answer  denies  that  there  was  any  mvaj  in  the  said 
notes ;  and  states,  that  it  is  true  the  said  W.  H.  Moore  was 
to  receive  his  capital  of  $10,000,  with  ten  per  cent,  thereon, 
from  the  5th  December  1635,  the  time  it  was  advanced,  until 
the  notes  were  due',  but  said  ten  per  cent,  was  not  added  in 
for  forbearance  of  payment,  but  in  lieu  of  profits  and  as  a 
means  of  acyusting  the  profits  of  the  concern.  The  answer 
also  insists  that  as  there  has  been  a  trial  at  law,  where  the 
complainant  put  in  the  defence  of  usury,  and  upon  a  full  and 
fair  trial  a  verdict  was  found  against  him,  he  is  barred  from 
any  remedy  in  equity  lor  the  same  matter. 

1.  The  first  inquiry  is,  whether  the  trial  at  law  is  a  bar  to 
the  relief  sought  by  this  bill.  The  act  of  the  26th  of  January 
1846,  provides,  that  when  a  defendant  relies  on  the  plea  of 
usury  in  an  action  of  law,  and  his  "defence  fails  for  want  of 
proof,"  he  shall  be  authorized  to  file  his  bill  in  equity,  and  the 
court  shall  give  the  requisite  relief,  "and  it  shall  not  be 
necessary  to  his  obtaining  relief  in  equity,  to  show  that  he 
could  not  have  availed  himself  of  the  defence  at  law.^' 

It  seems  to  us,  that  this  act  was  intended  to  open  the  doora 
of  the  courts  of  chancery,  to  the  investigation  of  all  questions 
of  usury,  without  regard  to  any  previous  proceeding  at  law. 
It  is  insisted,  that  the  expressions  in  the  act,  "defenoe  fiEula 
for  want  of  proof,"  imply  an  intention  on  the  part  of  the 
legislature,  that  the  party  shall  show,  when  he  comes  into 
equity,  that  he  has  other  proof  than  that  which  was  before 
the  jury  in  the  trial  of  law,  and  therefore,  his  defence  failed 
for  want  of  such  proof  This  position,  we  think,  is  not  sus- 
tained by  the  tenor  of  this  law;  for  it  is  provided  in  the  con- 
cluding part  of  the  section  above  referred  to,  "that  it  shall 
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not  be  necessajry  to  Ua  obtaining  relief  in  equity  to  show  that 
he  could  not  have  availed  himself  of  the  defence  at  law." 

N0W9  if  he  need  not  show  th^t  he  could  not  have  availed 
himself  of  the  defence  at  law,  he  may,  or  he  may  not  make 
such  defences,  as  he  may  choose ;  and  no  valuable  end  would 
be  obtained,  by  restricting  a  party  to  his  defence  at  law,  un- 
less he  can  show  he  has  other  proof  than  that  he  produced 
before  the  jury,  when  he  is  not  required  to  show  he  could  not 
have  produced  it  there.  Besides,  the  construction  contended 
for,  would  be  productive  of  the  greatest  difficulty  and  embar^ 
rassment,  in  the  investigation  of  these  causes  in  the  chancery 
court.  In  every  case,  the  principal  question  would  be^ 
whether  all  the  evidence  there  produced,  was  before  the  juiy, 
in  the  trial  at  law.  And  as  the  evidence  before  the  jury,  rests 
only  in  the  memory  of  those  who  heard  the  trial,  such  an  in- 
vestigation would  embarrass  the  cause,  be  uncertain  in  its 
character,  and  lead  to  no  beneficial  result.  We  think,  there- 
fore, that  it  must  be  tckken,  that  where  the  jury  found  against 
a  defendant  on  the  plea  of  usury,  such  verdict  is  evidence  that 
the  "defence  failed  for  want  of  proof." 

2.  We  are  next  to  consider  whether  the  proof  in  this  case, 
establishes  the  existence  of  usury.  It  is  insisted  for  the  com- 
plainant, that  the  admitted  fact,  that  ten  per  cent,  per  annum 
was  added  to  the  910,000  of  capital,  and  included  in  the  notes, 
is  conclusive  of  the  usury.  Besides,  neither  the  proposition 
for  dissolution  made  by  Moore,  nor  the  articles  of  dissolution 
drawn  up  by  Mr;  Meigs,  at  the  instance  of  the  parties,  but  not 
executed  by  them,  mention  the  ten  per  cent.  In  both,  it  was 
stipulated  that  Moore  was  to  withdraw  his  capital  ($10,000) 
with  interest  from  the  time  he  advanced  it  until  paid,  and  he 
was  to  wait  one,  two,  and  three  years  for  payment.  Moore's 
receipt  for  the  notes,  in  which  he  agrees  to  receive  payment 
before  the  day  stipulated  in  the  notes ;  and  to  deduct  ten 
per  cent  on  such  payments,  it  is  insisted,  proves,  that  he  was 
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receiving  ten  per  cent  for  forbearance.  Besides,  it  is  insisted, 
that  there  were  no  profits  n\ade  by  the  partnership..  On  the 
other  hand  William  H.  Moore,  who  has  obtained  a  certificate 
of^  discharge  in  bankraptcy,  give?  evidence  in  the  cause,  and 
swears  positively,  that  the  business  had  been  profitable,  and 
that  the  only  object  in  adding  the  ten  per  cent,  to  his  ci^ital 
was,  because  it  was  an  easy  mode  of  a4}usting  profits,  and 
that  it  was  so  added  in  lieu  of  profits  and  not  in  considera- 
tion of  the  forbearance  of  payment.  He  says,  it  was  un- 
derstood by  the  parties  at  the  time  his  proposition  was  sub- 
mitted to  Mr.  Gilliam,  that  the  profits  and  good  will  of  the 
establishment,  were  worth  ten  per  cent,  upon  the  capital  ad- 
vanced, and  that  sum  was  to  be  received  by  the  retiring  part- 
ner in  lieu  of  profits.  The  books  showed  that  profits  had 
been  made  to  the  amount  of  thirteen  thousand  dollars. 

In  addition  to  this  evidence,  the  fact  that  the  ten  per  cent, 
was  received,  fi'om  the  time  the  capital  was  put  in,  in  Decem- 
ber 1835,  up  to  the  time  of  dissolution  in  January  1838, 
proves,  that  so  far,  at  least,  it  could  not  have  been  added  on 
account  of  forbearance  of  payment.  For  the  receipt  of  W. 
H.  Moore,  before  referred  to,  stipulating  for  the  deduction  of 
ten  per  cent,  discount  per  annum,  should  any  of  the  notes  be 
paid  by  Gilliam  before  they  were  due,  shows,  that  if  Gilliam 
had  made  prompt  payment  of  all  the  notes,  Moore  would 
still  have  been  in  the  receipt  of  his  capital  ($10,000)  with 
ten  per  cent.  p6r  annum  from.December  1835  to  January  1838. 

« 

So  that  to  this  extent,  the  ten  per  cent  could  not  have  been 
usurious,  because,  evidently,  it  was  not  added  for  forbearance 
of  payment. 

But  the  facts  connected  with  the  dissolution,  and  especially, 
the  agreement  of  Moore,  to  deduct  ten  per  cent,  per  annum 
discount  on  all  payments  that  might  be  made  before  the  notes 
should  fall  due,  strongly  indicate  that  the  ten  per  cent,  per 
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annum,  firom  the  time  of  the  disBolution  xmiit  the  notes  were 
due,  was  added  for  forbearance  of  payment,  and  we  should, 
without  difficulty,  so  adjudge,  if  it  were  not  for  the  opposing 
evidence  of  W.  H.  Moore. 

But  taking  his  testimony  as  tmimpeached,  we  cannot  say 
that  it  is  so  inconsistent  with  the  circumstances  above  referred 
to,  as  that  we  are  authorized  to  disregard  it.  And  as  he  pos- 
itively disproves  the  allegation  of  usury,  we  feel  constrained 
to  dismiss  the  bill. 

Affirm  the  decree. 


WiTCHER  VS.  Richmond. 

1.  Where  the  deelantion  in  an  action  of  slander  did  not  show  that  the  woids  spoken 
were  material,  yet  a  plea  of  jostification  filed  by  defendant,  did  show  that  fact,  the 
defect  in  the  declaration  is  cured. 

2.  The  statements  of  the  defendant  subsequent  to  the  bringing  of  an  action  for  slander 
are  admissible  to  show  that  defendant  spoke  the  words  charged,  or  to  eaplain  his 
meaning  in  ipeaking  them.    * 

This  is  an  action  in  the  case  brought  by  Richmond  against 
Witcher  in  the  circuit  court  of  Jackson  county,  which  was 
tried  by  Judge  Caruthers  and  a  jury,  on  the  plea  of  not  guilty, 
and  a  verdict  and  judgment  were  entered  for  the  plaintiff. — 
The  defendant  appealed. 

W.  CuUom  4*  S.  Tameyy  for  plaintiff  in  error. 

FUe^  for  defendant  in  error. 

« 
Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  slander.  The  slanderous  words  are  laid 
in  the  declaration  to  have  been  spoken  of  and  concerning  a 
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suit,  whea-ein  Taady  K.  Witcher  was  plaiutiff,  and  Robert  Rich- 
mond was  defendant,  in  which  suit,  the  plaintiff  was  sw^om  as 
a  witness,  and  did  give  evidence  on  the  trial,  and  in  a  conver- 
sation concerning  the^vidence  so  given,  the  defendaixt  spoke 
the  following  words,  ib  wit,  "Ben  Richmond '  swore  a  lie  and 
I  can  prove  it." 

The  defendant  pleaded  "not  guilty,"  and  justification.  In 
the  plea  of  justification,  the  defendant  alledges,  that  in  the 
said  suit,  it  became  ''a  material  question  to  prove  that  the  de- 
fendant, the  said  Robert  Richmond,  did  keep  accounts  against 
the  said  Malvina  for  articles  furnished  by  said  Robert  to  her 
while  she,  said  Malvina,  lived  at  the  house  of  said  Robert; 
and  the  said  Beiyamin  W.  Richmond  being  so  produced  and 
sworn,  as  aforesaid  &c.  After  which,  the  plea  proceeds  to 
set  out,  and  charge  the  perjury.  On  the  trial  the  plaintiff  prov- 
ed by  J.  L.  Grifiith,  that  at  the  appearance  term  of  this  cause, 
the  witness  had  a  convwsation  with  the  defendant,  in  which 
the  defendant  said,  the  plaintiff  had  sued  him  and  that  he 
would  plead  justification;  that  he  did  not  regard  the  suit,  as 
he  could  prove  by  two  or  three  respectable  citizens,  that  he 
had  in  the  suit  of  himself  and  wife,  against  Robert  Richmond, 
sworn  a  lie.  The  defendant  objected  to  this  evidence,  but  the 
objection  was  overruled. 

The  court  among  other  things  not  here  objected  to,  told  the 
jury,  "that  they  had  a  right  to  look  to  the  testimony  of  Grifiith, 
and  to  any  thing  that  the  defendant  said  after  the  suit  com* 
menced  to  show,  as  far  as  they  thought  it  might  have  any  rea- 
sonable tendency  to  show,  whether,  in  charging  the  plain- 
tiff with  swearing  falsely,  before  this  suit  commenced, 
the  defendant  referred  to  the  testimony  given  by  the  plaintiff 
in  the  case  of  the  defendant  and'  wife,  against  Robert  Rich- 
mond." 

The  jury  found  for  the  plaintiff,  and  assessed  his  dam- 
ages to  $dOO.    The  defendant  moved  for  a  new  trial,  but  the 
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eourt  overruled  the  motion.  The  defendant  then  moved  in  ar- 
rest of  juc^fment,  because  the  declaration  dods  not  state,  that 
the  defendant  charged  the  plaintiff  with  swearing  a  lie  in  a 
matter  material 'to  the  matters  in  controversy  between  the 
parties  in  the  suit  of  WUcher  vs.  Rickmimd.  The  court  over- 
ruled the  motion  in  arrest,  and  proceed  to  render  judgment  in 
favcHT  of  the  plaintiff,  from  which  judgment,  this  appeal  in 
error,  is  prose<»iited. 

Ist.  The  first  question  is,  whether  the  court  ^rred  in  refus- 
ing to  arrest  the  judgment.  It  is  true,  the  declaratioii  does  not 
alledge,  that  the  matters  about  which  the  plaintiff  gave  his  ev- 
idence in  the  case  of  WUcher  vs.  Richmond  were  material;  but 
in  the  plea  of  justification,  that  allegation  is  distinctly  and  ful- 
ly made.  The  defect  in  the  declaration,  is  therefore,  cured  by 
the  plea.  In  Cro.  Car.  288,  it  is  laid  down,  that  a  plea  of  jus- 
tification veil!  sometimes  cure  a  defective  declaration.  The 
wor^  were,  "he  is  forsworn;"  and  there  was  no  averment  to 
connect  them  with  a  judicial  oath;  'but  the  plea  averring, 
that  the  words  were  spoken  in  reference  to  a  judicial  oath,  it 
was  held  that  the  defect  was  cured.  1  Starkie  on  slander,  421 
note  g, 

2d.  It  is  next  objected,  that  the  evidence  of  Griffith,  proving 
statements  of  the  defendant,  made  since  the  commencement 
of  this  suit,  was  incompetent.  We  think  there  was  no  error 
in  admitting  this  evidence.  The  words  spoken  before  the  com- 
mencement of  this  suit,  did  not  refer  with  precision,  to  the 
case  in  which  the  defendant  charged  the  plaintiff  with  having 
sworn  a  lie ;  and  Griffith's  evidence  is  competent  to  show  the 
meaning  of  the  defendant  in  uttering  the  slanderous  words 
charged  in  the  declaration.  2  Starkie  on  Slander  49.  it  was 
also  competent,  as  an  admission  by  the  defendant,  that  he  had 
spoken  the  words  charged  in  the  declaration. 

3d.  It  is  insisted  in  argument,  that  there  is  a  variance  be- 
tween the  declaration  and  proof,  in  the  description  of  the  suit, 
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in  which  the  defendant  charged  that  the  defendant  had  sworn 
falsely;  the  declaration,  describing  it  as  a  case  between  Witch- 
er  and  Richmond,  and  the  proof  showing  that  the  case  was 
WUcher  and  vAfe  vs.  Bidvmand.  It  appears  However,  that  no 
such  variance,  in  fact,  is  shown  by  the  record.  Although  the 
style  of  that  suit,  as  sometimes  stated,  in  the  bill  of  exceptions 
is,  Wiicher  andw^e  vs.  Richmond^  yet  the  warrant  in  that  suit, 
that  was  given  in  evidence,  is,  that  the  defendant  answer  Tan- 
dy K.  Witcher,  in  a  plea  of  assumpsit  for  work  done  by  Mai- 
vina,  his  wife.  There  is  therefore  no  variance. 
Affirm  the  judgment. 


NoLENSVILLE  TuRKNIKS  Co.   VS.   QuDTBT. 

1.  The  proeeodiDgby  writ  of  ad  qitod  dtnmium  to  assess  damages,  when  the  Ifad  of 
the  applicant  u  sobjected  to  s  pubKo  easement,  is  not  in  derogation  of  the  coansoB 
law,  bat  is  in  accordanco  with  its  proTisions:  If,  therefore,  the  coort  have  jarisdie- 
tion  of  the  party  or  of  the  sattject  matter  in  such  proceeding,  altfaongh  its  proceed- 
ings may  be  erroneous,  the  judgment  is  not  void. 

2.  The  provision  in  the  act  bf  incorporation  of  the  Nolensville  Turnpike  Company, 
authorising  the  proceeding  by  writ  ottul  quod  damnum  against  the  company  is 
stitutional.  The  company  accepted  the  charter,  with  a  full  knowledge  of  the 
dy  given  to  landholders  whd  might  be  aggrieved  by  the  exercise  of  the  powers  graft- 
ed to  the  company. 

3.  The  act  of  1794,  ch.  1,  sec.  66,  authorising  an  affirmance  of  judgment  by  the 
superior  courts  on  appeals  from  the  county  courts  to  the  soperiw  courts,^  where  the- 
party  appealing  had  failed  to  carry  op  the  transcript,  is  applicablo  to  appeals  from 
the  county  court  to  the  circuit  court. 

The  Nolensville  Tornpike  Company  in  the  laying  down  and 
constructing  of  the  road,  for  which  the  chiirter  was  granted, 
took  possession  of  and  occupied  a  portion  of  the  land  of  Susan 
Quinby.  At  the  October  session  of  the  county  court,  for  the 
county  of  Davidson,  she  appeared  before  the  court,  and  moved 
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the  cpnrt  to  order  the  sheriff  to  Bummon  and  empannel  a  jury 
of  twelve  diainterested  freeholders,  to  meet  upon  the  premises 
of  said  Sosan  Quinby,  over  which  is  run  the  Nolensville  turn- 
pike road,  and  assess  heir  damages  by  reason  thereof.  The 
foUowing  order  was  made  thereupon:  ''It  appearing  to  the  coun- 
ty court,  th&t  notice  of  this  application,  more  than  ten  days 
previous  thereto,  was  served  on  the  president  of  said  turnpike 
company,  and  it  appearing  that  no  compensation  has  been 
made  by  the  said  turnpike  company  for  the  injury,  and  that 
this  application  is  made  within  one  year  since  the  finishing 
and  opening  said  road:  It  is  ordered,  that  the  sheriff  summon 
a  jury  to  view  the  road  and  assess  the  damages  and  report  to 
the  court. 

At  a  subsequent  term  the  report  of  the  jury  was  made, 
stating  that  they  had  met  on  the  premises  of  Susan  Quinby; 
that  they  had  been  duly  sworn;  that  they  had  ascertained  that 
the  road  run  through  her  land,  and  occupied  a  pArtion  of  it; 
and  that  she  was  iiyured  to  the  extent  of  $250.  This  report 
was  confirmed  by  the  court,  and  it  was  ordered  that  Susan 
Quinby  recover  the  said  sum  of  $250,  and  costs.  The  case 
was  taken  to  the  circuit  court,  from  thence  to  the  supreme 
court,  where  it  was  reversed  and  remanded  to  the  county  court 
for  Airther  proceedings.  On  the  return  of  the  case  to  the  coun- 
ty court  a  new  jury  was  smnmoned  by  the  sheriff  on  the  order 
of  the  county  court.  The  jury  assessed  the  damage  of  the 
plaintiff  at  $200.  This  report  of  the  jury  was  confirmed,  and 
it  was  ordered  that  the  plaintiff  recover  the  said  sum  of  $200, 
and  costs. '  From  this  judgment  the  defendant  appealed.  The 
transcript  was  not  filed  by  the  appellant  in  the  time  required 
by  the  act  of  1704,  ch.  1,  and  the  transcript  was  presented 
by  the  plaintiff,  and  a  motion  made  to  aflirm  the  judgment. 
This  was  resisted  by  the  defendant  on  the  alledged  ground, 
that  the  clerk  was  induced  not  to  send  up  the  transcript  by  the 
interference  of  the  plaintiff's  attorney;  in  support  of  this,  affi- 
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davits  were  read.  The  defendant  moved  to  quaah  the  pro- 
ceedings  of  the  eoanty  court.  This  motion  was  overmled, 
and  the  judgment  affirmed.  From  this  judgment  the  defend- 
ant  ai^ealed. 

jR.  iV.  WUUams,  for  the  plaintiff  in  error.         * 
The  circuit  court  erred  in  refusing  to  quash  the  proceedings 
of  the  county  court,  and  in  affirming  its  judgment.    The  judg- 
ment of  the  county  court  was  void  Cm*  several  causes. 

Ist.  Because  the  county  court  had  no  jurisdiction  of  such  a 
cause,  its  jurisdiction  having  been  taken  away  by  the  act  of 
1835,  sec.  7  and  8,  C.  &  N.  201-2.  The  court  having  no 
jurisdiction  of  the  subject  matter,  its  judgment  is  void.  Age 
vs.  Dementf  Ist  Humph.  332. 

2d.  Even  if  the  court  had  jurisdiction,  its  judgment  is 
void,  because  it  does  not  recite  the  facts  which  are  necessary 
to  its  validity.    These  are: — 

1.  Ten  days  notice  to  the  president  of  the  intention  to  ap- 
ply to  the  court  for  a  writ  of  ad  quod  damnum, 

2.  The  application  for  said  writ. 

3.  The  granting  of  said,  writ. 

4.  Issuance  of  such  writ,  directed  to  sheriff. 

5.  The  summoning  and  empannelling  the  jury  of  disin- 
terested freeholders,  by  the  sheriff. 

6.  The  finding  of  the  inquest  by  the  jury. 

7.  The  return  of  that  inquest  by  the  sheriff:  and, 

8.  A  motion  for  judgment  upon  it — See  acts .  1829,  ch. 
205,  sec.  5,  page  161. 

These  requisites  do  not  appear,  and  the  judgment  is,  there* 
lore,  void.  See  Jones  vs.  Read,  1st  Humph.  335;  Barry  vs. 
Patterson,  3d  Humph.  313,  and  Burt  vs.  Davidson^  5th  Humph. 
425. 

« 

The  act  authorizing  this  summary  mode  of  proceeding  is  in 
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derogation  of  common  law,  an:l  must  be  strictly  construed — 
See  Baker  Sf  Hunter  vs.  Agei/,  2d  Humph,  14. 

3d.  The  act  of  the  Territorial  Assembly  of  1794,  does  not 
apply  to  our  circuit  courts,  but  waj  made  and  intended  to  ap- 
ply to  the  old  superior  court,  created  by  that  act.  And  we 
have  no  act  giving  the  same  rules  of  practice  to  our  present 
circtiit  courts. 

4th.  Even  if  that  act  was  applicable  to  the  circuit  court, 
the  defendant,  here,  conld  not  take  advantage  of  the  fact,  that 
the  transcript  was  not  filed  in  time,  because  her  counsel  in- 
terfered and  prevented  the  filing  of  it  by  the  clerk. 

5th.  The  act  authorizing  summary  proceedings  against  this 
company  is  unconstitutional  and  void,  because  it  is  a  law  ope- 
rating on  a  few  companies  only,  and  not  upon  all — See  Budd 
vs.  The  Statey  8d  Humph.  473,  and  cases  there  cited. 

McDowddy  for  tke  defendant  in  error. 

Greek,  J.  delivered  the  opinion  of  the  court. 

• 
This  case  is  a  proceeding  against  the  plaintiff'  in  error  un- 
der its  cliarter,  by  the  defendant  Quinby,  by  writ  of  ad  qwod 
damavMf  to  recover  damages,  by  reason  of  the  laying  out  said, 
road  on  her  land.  The  jury  alwarded  $200,  and  the  county 
court  gave  judgment  therefor;  C*om  which  judgment  the 
Turnpike  Company  appealed. 

The  plaintifi*  in  error,  failing  to  file  the  record  in  the  circuit 
court,  fifteen  days  before  the  commencement  of  its  term,  as 
the  act  of  1794  requires,  the  defendant  in  error,  moved  the 
court  for  an  affirmance  of  judgment,  as  said  act  authorizes. 
The  plaintifi*in  error  resisted  this  motion,  and  read  the  affida- 
vit of  the  clerk  of  the  county  court,  in  which  he  states  '^that  a 
month  or  so  before  the  setting  of  the  circuit  court,  the  attorney 

for  Quinby,  came  into  his  offi!ce,  and  enquired  whether,  the  re- 
34 — ^Vol.  viii. 
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let  it  be,  until  the  defendants  call  for  it.  This  conversation 
could,  properly,  have  no  influence  upon  the  clerk,  to  prevent 
him  from  filing  the  record,  was  evidently  not  intended  to  pro- 
duce such  result;  and  from  the  clerk's  own  statement,  it  is 
manifest,  exerted  no  influence  upon  him. 

We  are  therefore  of  opinion,  there  is  no  error  in  the  judg- 
ment of  the  ciniuit  court,  and  order  that  it  be  affirmed. 


ESSELHAN  vs.  WeLLS  &  EwiNG. 

1.  Where  a  party  took  judgment  on  notes,  securing  uturioiu  interest,  but  released  the 
excess,  he  is  a  bona  fide  judgment  creditor  within  the  meaning  of  the  act  of  1844^ 
ch.  182. 

2.  A  court  has  the  power  to  oitler  the  issuance  of  an  execiition  during  the  term  at 
which  the  judgment  was  entered,  and  where  it  has  been  issued  during  the  term,  it 
will  be  presumed,  in  the  absence  of  proof  to  the  contrary,  to  have  been  ordered  and 
regularly  issued. 

3.  The  sheriff,  on  his  official  responsibility,  may  return  an  execution  "nothing  found" 
during  the  term  at  which  it  was  issued,  and  upon  its  return  a  bill  may  be  filed  based 
on  such  return,  and  the  court  o  f  chancery  will  not  enquire  whether  it  was  prematura^ 
ly  issued  and  returned,  or  not. 

4.  The  prices  fixed  upon  property  by  the  parties  themselves  in  closing  usurious  trans- 
actions, when  made  (airly,  cannot  be  controlled  by  courts  of  justice. 

This  is  a  bill  which  was  filed  in  the  chancery  court  at  Nash- 
ville.   The  bill  charged  that  Esselman  obtained  a  judgment 
against  T.  Wells  in  the  circuit  court  of  Stunner  county,  on  the 
15th  day  of  February,  1847,  for  $2960,  and  an  execution  was  • 
issued  and  returned,  nothing  found,  and  this  bill  was  filed  on 
the  16th  of  the  same  month  against  O.  Ewing  and  said  T 
Wells.    The  face  of  the  judgment  showed  that  the  plaintiff 
had  released  a  part  of  his  claim,  as  exhibited  on  the  face 
of  the  notes.    The  case  was  heard  by  the  chancellor,  on  bUl, 
answers,  replication  and  proof     He  gave  a  decree  for  the 
complainant.    The  defendant  appealed. 
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A.  O.  P.  Nicholson^  for  complainant. 

1 .  Complainant  is  a  judgment  creditor,  and  as  euch,  files  this 
bill  to  recover  an  amount  of  usury  taken  by  defendant,  Ewing, 
from  defendant,  Wells.  This  is  authorized  by  the  act  of  1844, 
(Nich.  Sup.  307.) 

2.  The  bill  was  filed  after  execution  issued  and  returned 
^^nuUa  hona^^  but  before  the  return  day  of  the  writ.  The  issu- 
ance, and  not  the  return  of  the  execution  creates  the  lien,  and 
it  is  the  lien  which  gives  the  court  jurisdiction.  Levin  on 
Trusts,  528;  1  Yes.  399;  3  Atk.  300;  3  Paige,  311;  Meigs,  317; 
lOYerg.  316. 

3.  The  relief  cannot  be  denied  on  the  ground  that  the  debt 
of  complainant  is  affected  with  usury.  This  defence  is  not 
made  in  the  plen^ngs,  nor  is  therp  any  usury  in  tlie  judgment. 
The  defence  can  only  be  made  when  the  complainant  shows 
the  illegality  in  making  out  his  own  case:  6  Humph.  277;  4 
Humph.  259. 

4.  The  (defendant,  Ewing,  cannot  have  the  overvaluation  of 
the  real  property  purchased  from  Wells  set  ofl"  against  the 
usury.  3  Humph.  666. 

F<^^  for  defendant  Ewing. 

This  is  an  action  under  the  act  of  29th  January,  1844,  chap. 
182,  to  recover  what  is  termed  usurious  interest  said  to  have 
been  received  by  Ewing  from  Thomas  Wells.  This  usurious 
interest  consisted,  if  at  all,  in  a  high  estimate  on  value  of  real 
estate  received  on  a  compromise  from  Wells  by  Ewing.  Ew- 
ing contends  that  he  is  authorized  to  show  the  circumstances 
under  which*  the  real  estate  was  received,  and  its  estimated 
value,  and  not  to  be  accountable  for  any  more  than  its  real 
value,  and  that  the  principles  laid  down  in  the  case  of  Boyers 
vs.  Sc^arrans,  3  Humph.,  do  not  apply  to  a  case  situated  like 
the  present. 

2.  This  complainant  filed  his  bill  prematurely,  the  same  term 
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at  which  the  judgment  was  obtfdned.  No  exeeution  had  iasu- 
ed  and  beoa  regularly  retwned,  no  piofiierty  found,  which 
ought  to  have  been  done  on  the  responsibility  of  Aie  sheriff, 
3  Paige's  Rep.  311.  The  act  of  1844,  in  specifyiag  judgment 
creditors,  did  not  repeal  the  ordinaiy  laws  of  the  land  in  re- 
gard to  thejurisdiction  of  courts  of  equity.  They  enlai^ged  the 
fund  for  creditors,  but  did  not  give  a  newinode  /of  {Krooeeding 
in  courts  of  equity. 

3 .  Ey  elman  is  not  a  homajiie  oredito^r,  being  himself  a  usinner, 
and  having  made  an  illegal  contract. 

MoKjnk£t,  J.  delivered  the  opinion  of  the  court. 

On  the  15th  day  of  February,  1*847,  the  conmlainant  obtain- 
ed a  judgment,  by  confession  against  the  defendant,  Thomas 
Wells,  for  $3225  83,  of  which  a  remittitur  was  entered  upon 
the  record,  for  $235  21.  And  on  the  18th  day  of  the  same 
month  this  bill  was  filed,  under  the  act  of  1844,  ch.  182.  By 
said  act,  it  is  provided,  "that  securities  and  creditors  shall  have 
the  right  in  law  or  equity,  to  recover  from  any  person  who 
may  have  received  usurious  interest  from  the  principal  or 
debtor,  the  amount  so  received,  over  and  above  lawfiil  inter- 
est in  satisfastion  of  their  debt  or  liability;  and  such  unlawful 
interest,  in  the  hands  of  the  usurer,  shall  be  in  all  cases,  a  fund 
to  satisfy  Atma  fiie  creditors  and  securities ;  provided  they  shall, 
before  they  bring  suit  under  this  act,  be  judgment  creditors.'* 
The  bill  charges,  that  an  execution  issued  on  said  judgment, 
and  was  placed  in  the  hands  of  the  sheriff  of  Davidson  coun- 
ty, the  residence  of  the  defendant,  Wells,  and  that  the  same 
had  been  returned  nvUla  bona.  It  further  charges,  that  the  de- 
fendant, Ewing,  is  indebted  to  Wells  in  a  lai^e  amount,  grow- 
ing out  of  a  long  continued  and  extensive  course  of  usurious 
transactions  between  said  parties ;  in  which  the  defendant  Ew-' 
ing,  from  time  to  time,  exacted  and  received  from  Wells,  lai^e 
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scunB  88  ueiurioiB  interest.  The  amount  of  OBory  thus  receiv- 
ed,  is  unknown  to  the  complainant;  but,  he  aDedges,  that  it  is 
mcore  dion  sufficient  to  satisfy  his  judgment ;  and  he  prays  a 
dtsoovery  and  account.  The  bill  is  answered  by  both  defend- 
ants. Ewing  in  his  answer,  states,  that  at  various  times  since 
1S88,  he  left  in  the  hands  of  Wells,  and  advanced  to  him,  at 
his  special  request,  divers  sums  of  money ;  upon  which  Wells 
agreed  to  pay  him  at  ihe  rate  of  12i  per  cent,  interest  per  an- 
num. That  up  to  the  24th  day  of  June,  1846,  he  had  not,  in 
any  instance,  received  usurious  interest  from  WeUs ;  though, 
in  the  several  notes  from  time  to  time  executed  to  him  by  said 
Wells,  interest  at  the  rate  above  stated,  was  included.  That 
shortly  before  the  24th  day  of  June,  1846,  Wells  became  em- 
barrassed  in  his  circumstance^,  and  defendant  was  doubtful  of 
his  ability  and  intention  to  pay  him ;  that  his  debt  to  the  amount 
of  $7000,  or  upwards,  was  not  secured  in  any  manner,  and  he 
became  urgent  with  WeUs  to  pay,  or  make  his  debt  secure; 
and  wished  to  have  the  matter  finally  adjusted  with  him.  That 
Wells  was  aware  of  his  anxiety,  and  was  determined  as  he 
1>elieves,  to  take  advantage  of  it  to  compel  him,  with  a  view 
to  his  security,  to  take  property  at  enormous  prices  in  discharge 
of  his  debt.  That  Wells  was  the  owner  of  two  valuable  store 
houses  on  the  public  square  in  Nashville,  one  worth  about 
910,000,  and  the  other  $12,000;  which  defendant  was  willing 
to  take  at  a  fair  valuation,  towards  his  debt ;  but  Wells  insist- 
ed on  a  price  much  beyond  their  value,  and  sometimes  hesitat- 
e.d  whether,  in  any  event,  he  would  let  them  go  to  defendant. 
At  length,  defendant  agreed,  from  fear  of  losing  a  large  portion 
of  his  debt,  to  take  said  two  store  houses  at  the  very  high  price 
of  $27,500.  Defendant's  debt  at  that  time,  24th  June,  1846, 
including  usurious  interest,  was  $25,400,  which  he  gave  up  in 
payment  for  said  property,  and  the  balance,  being  $2,100,  was 
paid  by  a  sale  to  Wells  of  thirteen  acres  of  land  in  the  vicini- 
ty of  Nashville.     In  pursuance  of  this  agreement,  said  houses 


486  NASHVILLE: 

[Esselman  vs.  Wells  &  Bwing.] 

were  conveyed  to  defendant ;  and  this  is  the  only  manner  in 
which  he  ever  received  usury  |rom  Wells.  He  states  that  the 
property  was  at  a  fair  estimate,  worth  some  $22,000;  but 
that  if  he  shall  be  held  to  account  for  the  price  agreed  on,  $27,- 
500,  then,  he  admits,  he  did  receive  usurious  interest  from 
Wells  to  an  amount  sufficient  to  satisfy  complainant's  judgment; 
and  that,  waiving  an  account,  it  may  be  so  decreed.  The 
chancellor  decreed  against  the  defendant,  and  the  case  comes 
into  this  court  by  appeal.  It  is  contended  that  this  decree  is 
erroneous  for  several  reasons: 

1st.  It  is  argued  that  the  complainant  is  not  dLbonafide  cred- 
itor within  the  meaning  of  the  act,  because  the  notes  on  which 
his  judgment  was  obtained,  were  usurious ;  and,  therefore,  he 
is  not  entitled  to  the  relief  he  seeks  in  his  bill.  It  is  said  that 
the  release  of  $235  21,  was  for  usurious  interest.  Taking  the 
fact  to  be  so,  can  the  position  assumed  by  the  defendant's  coun- 
sel,  be  maintained?  We  think  not.  The  notes  are  set  forth 
in  the  record  and  made  part  thereof,  and  do  not  upon  their  faces 
furnish  any  evidence  of  usury.  If  the  defendant  Wells,  had 
filed  his  plea  of  usury  under  the  act  of  1835,  he  could  only 
have  avoided  the  excess  over  legal  interest;  and  if  the  com- 
plainant, by  a  voluntary  release,  discharged  the  usurious  inter- 
est, and  conceded  to  defendant  all  that  he  was  entitled  to 
demand,   and  took  judgment  for  no  more  than  at  law,  or    in 

■ 

equity,  he  was  entitled  to,  it  cannot  be  perceived  upon  what 
ground  he  is  not  to  be  regarded  as  a  bona  jide  creditor,  or  why 
he  should  be  repelled  in  a  court  of  chancery. 

« 

2d.  It  is  argued,  that  the  act  of  1844,  does  not  repeal,  or  dis- 
pense with  the  established  rule,  that  a  judgment  creditor  can- 
not go  into  a  court  of  chancery  to  obtain  satisfaction  of  his 
judgment  out  of  the  equitable  personal  assets  of  the  debtor, 
without  showing  that  he  has  exhausted  his  legal  remedies,  by 
the  return  of  an  execution  nvJla  bojia. 

And  it  is  said,  the  issuance  and  return  of  the  execution  in 
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this  case  should  be  regarded  as  of  no  effect; because  it  appears 
from  the  bill  that  it  was  issued  anil  returned  during  the  term  at 
which  the  judgment  was  rendered,  and  within  three  days 
thereafter.  We  are  not  prepared  to  hold,  that,  under  this  stat- 
ute, it  is  incumbent  on  the  creditor  to  do  more  than  establish 
the  validity  of  his  debt  by  judgment,  before  filing  his  bill.  It 
is  not  necessary,  however,  to  determine  this  question ;  because, 
in  the  first  place,  it  does  not  appear  firom  anything  in  the  re- 
cord before  us,  that,  in  point  of  fact,  the  execution  did  issue 
during  the  term;  for  aught  that  we  can  judically  know,  the 
court  may  have  fuj^ourned  before  its  issuance.  But  again;  up- 
on  a  proper  case  being  made,  the  circuit  court  had  authority 
to  award  execution  during  the  term  at  which  the  judgment  was 
rendered;  and  nothing  appearing  in  this  record  to  the  contrary, 
we  are  to  presume  that  such  a  case  was  made  oat,  and  that  the 
execution  was  regularly  issued  by  authority  of  the  court. 

It  is  ai^ed,  that  the  return  of  the  execution  on  the  third 
day  after  its  issuance,  was  illegal  and  should  be  treated  as  a 
nullity;  because  it  was  the  duty  of  the  sheriff  to  retain  the 
execution  in  his  hands  until  the  return  day,  to  the  end  that  he 
might  levy  upon  any  property  of  the  defendant's  which  might 
be  found  before  the  day  fixed  by  law  for  its  return,  and  that 
this  not  having  been  done  in  the  present  case,  it  cannot  be 
held^at  the  complainant  has  exhausted  his  legal  remedy;  and 
to  sustain  this  position,  we  are  referred  to  the  opinion  of  the 
chancellor,  in  the  case  of  Cassidy  vs.  Meacham  4*  Pond^  3 
Paige,  R.  311. 

The  law  is  otherwise  in  this  state,  and  the  practice  has 
been  wholly  different.  We  think,  the  sheriff,  upon  his  official 
responsibility,  may  make  return  of  an  execution  at  such  time, 
before  the  return  day,  as  he  may  deem  proper.  And  upon  his 
return  of  nvUa  hona^  in  such  cases  where  this  may  be  neces- 
sary to  give  the  party  a  title  to  proceed  in  equity,  a  bill  may 
be  properly  filed;  and  it  will  not  be  enquired  into,  in  the  court 
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of  chancery,  ^whether  or  not  the  execution  wae  prematurely, 
or  improperly  returned:  these  are  questions  belonging  to  an- 
o&er  forum,  in  a  proceeding  against  the  &henS. 

3d.  It  is  insisted,  with  mudi  plausibility,  that,  upon  Ihe 
merits  of  this  cause,  no  decree  ought  to  be  made  against  &e 
defendant;  because,  estimating  the  property  conveyed  to  him 
in  discharge  of  his  debt,  at  its  fair  cash  value,  at  the  time,  he 
did  not,  in  point  of  iact,  receive  more  than  the  principal  and 
I^al  interest  due  to  him  from  Wells ;  that  the  price  given  by 
him  for  the  property  exceeded  its  value  to  an  amount  equal  to 
the  usurious  interest  reserved  upon  his  debt;  and  Aat  he  can- 
not, therefore,  be  regarded  as  having  recdved  any  usurious  in- 
terest. If  there  were  anything  in  the  caae  to  warrant  the 
conclusion,  that  in  view  of  the  usury,  the  property  had  been 
estimated  by  the  parties  at  a  price  beyond  its  value,  equal,  or 
nearly  equal,  to  the  amount  of  usuiy  reserved ;  and  tiiiat  the 
defendant  agreed  to  take  it  at  such  overvaluation;  in  consider- 
ation of  usurious  interest  received  upon  his  debt,  we  should  feel 
no  hesitation  in  refusing  reUef.  But,  we  think  the  proof  in  this 
case,  repels  any  such  conclusion;  the  defendant  Ewing  had  no 
purpose  or  intention  to  relinquish  any  part  of  tiie  usurious 
interest ;  he  felt  under  no  obligation  to  do  so;  on  the  contrary, 
he  was  pressing  Wells  to  pay,  or  secure  the  entire  debt ;  and 
fearing,  from  his  embarrassed  condition,  that  a  large  amount 
of  the  debt  might  be  lost,  he  was  willing  to  take  the  property 
at  what  he  regarded  its  cash  value.  Wells  on  the  other  hand^ 
made  no  complaint  on  the  score  of  usury,  and  asked  no  abate- 
ment of  the  debt  on  that  account;  but  was  willing  to  transfer 
Ihe  property,  in  discharge  of  the  debt,  at  what  he  considered 
its  value.  The  parties  differed  widely  in  their  estimate  of 
vahie;  Ewing  was  willing  to  give  $22,000,  and  WeDs  want- 
ed $20,000.  Finally,  however,  after  several  interviews,  and 
after  various  offers  had  been  made  by  Ewing,  and  rejected  by 
Wells,  the  price  of  $27,500,  was  agreed  upon.    We  think 
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firom  die  proof  in  tbe  record,  that  this  wms  a  price  much  be- 
yond the  cash  valae  of  the  property ;  and  that  Ewing  was 
uapelled  lo  give  it,  from  fear  of  losing  a  laige  porticm  of  Hke 
debt.  StUl,  it  wae  a  price  fiur^y  agneed  upon  between  the 
particB,  a&er  mudi  deliberation;  and,  in  audi  case,  we  think 
Ijie  only  safe  principle  is  that  annoimced  by  this  court  in  tiie 
eaae  of  Bi^fers  ts.  Boddie,  3  Hnmp.  666,  that,  '"the  price  fixed 
upon  property  by  parties  themselves,  when  fairly  done,  can- 
not be  changed,  or  controlled,  by  coorts  of  justice." 

The  decree  of  the  chancellor  is,  therefore,  affiriaed,  but  the 
coats  will  be  paid  by  the  complainant  out  of  the  fund. 


GoLBS  vs.  Amdehson  Sl  Guiswell. 

1.  ^bere  an  appeal  was  taken  from  a  judgment  against  the  makers  and  endorser  of  a 
promissory  note,  by  the  makers,  without  the  knowledge  or  consent  of  the  endorser, 
Mid  jadgment  affirmed  against  anch  endorser;  soob  judgment  of  affirmance  is  Toid. 

2.  Where*  Ion  is  to  be  thrown  od  ooe  of  two  indtWduals  eqiuUIy  entitled  to  the  favor  of 
a  coart  of  equity,  as  for  ia^tance,  a  surety  in  an  appeal  bond,  and  an  aecommodatton 
endorser,  that  party  must  lufTer  by  whose  act  the  loss  is  occasioned. 

This  is  a  bill  which  was  filed  in  the  chancery  court  at  Leba- 
non.    The  decree  of  the  chancellor  exhibits  a  summary  of 
the  &ct8  of  the  case,  and  his  opinion  of  the  law  arising  there- 
upon.   It  is  as  follows:  , 

^This  caose  came  on  to  be  heard  on  the  20th  day  of  Janu- 
ary 1847,  before  chancellor  Ridley  on  bill  and  answers,  repli- 
cation, and  proof,  when  it  appearing  to  the  court  that  defen- 
dant Griswell  obtained  judgment  in  the  circuit  court,  at  its 
September  t^m  1845,  against  the  conq»lainant  as  endorser, 
and  James  A.  and  William  Sununerhill,  Lawrence  and  Robert 
B.  Sypert  as  the  drawers  of  the  promissory  note  mentioned 
in  the  pleadings,  fix)m  which  judgment  the  said  drawers  or 
makers  prayed  and  obtained  an  appeal  to  the  supreme  court. 
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That  the  said  makers  executed  an  appeal  bond,  and  at  the  re- 
quest and  for  the  benefit  of  the  said  Robert  B.  Sypert,  defend- 
ant Anderson  became  the  security  and  complainant's  name  was 
signed  to  the  appeal  bond  without  any  authority  from  him,  and 
without  his  knowledge,  consent  or  approbation ;  and  it  ap- 
pearing further  to  the  court,  that  the  judgment  of  said  circuit 
court  was  affirmed  in  the  supreme  court,  whereupon,  on  the 
29th  day  of  January  1846,  a  judgment  was  entered  up  against 
said  Summerhill  and  Sypert,  complainant,  and  defendant 
Anderson  as  security  for  $504  64,  and  costs — ^that  execution 
issued  and  the  said  drawers  having  failed,  the  same  was 
levied  upon  the  property  of  complainant.  That  at  the  time 
the  appeal  was  prayed,  said  Robert  B.  Sypert  was  amply 
good  for  said  judgment,  being  the  owner  of  a  valuable  tract 
of  land  and  seven  or  eight  negroes,  and  that  defendant  An- 
derson became  security  in  the  appeal  bond,  for  the  benefit 
alone  of  said  Robert  B.,  who  took  advantage  of  the  delay 
thus  obtained,  and  carried  his  property  out  of  the  State. 
And  the  court  being  of  opinion  that  the  defendant*  Anderson 
is  liable  in  said  judgment,  before  the  complainant.  It  is  or- 
dered, adjudged  and  decreed  by  the  court,  that  the  defendant 
Griswell  or  his  assignee,  be  enjoined  or  restrained  from  pro- 
ceeding Anther  in  the  collection  of  said  judgment  in  the 
supreme  court,  as  to  the  complainant,  until  he  shall  have  ex- 
hausted thp  property  of  defendant  Anderson— that  the  defen- 
dant Anderson,  is  liable  on  said  judgment  as  security  before 
the  complainant,  and  in  the  event  the  said  judgment  cannot 
be  made  out  of  defendant  Anderson,  then  defendant  Griswell, 
or  the  assignee  of  the  said  judgment,  in  the  supreme  court, 
may  collect  the  same  from  the  complainant.  It  is  ordered  by 
the  court  that  the  defendant  Anderson  pay  the  costs  in  this 
cause,  for  which  execution  may  issue  &;c. 
From  this  decree  the  defendant,  Anderson,  appealed. 


# 
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/.  StokeSj  for  the  complainant. 

/.  8.  Brieuy  for  the  defendant. 

McKnrnEYy  J.  delivered  tke  opinion  of  the  court. 

It  appears  from  the  pleadings  and  proof  in  this  cause,  that 
the  complainant  was  acconunodation  mdorser  of  a  note  made 
by  William  Sunmierhill,  Lawrence  Sypert  and  Robert  Sypert, 
for  $375  25,  upon  which  suit  was  brought  on  the  20th  day  of 
January,  1845,  in  the  circuit  court  .of  Wilson  county,  against 
the  makers,  and  complainant,  as  indorser,  jointly:  Summerhill, 
without  consulting  the  complainant,  and  without  his  know- 
ledge, retained  an  attorney  to  file  a  plea  merely  for  delay.  Rer 
lying  on  the  ability  of  the  makers,  or  some  of  them,  complain- 
ant felt  no  apprehension  for  his  safety,  and  did  not  employ  an 
attorney,  nor  authorize  any  other  person  to  do  so,  on  his  be- 
half. At  the  September  term,  1845,  of  said  court,  a  judgment 
was  rendered  against  all  the  defendants  for  $889  38,  and 
costs  o&  suit.  To  obtain  further  delay,  an  appeal  was  prayed 
to  the  Supreme  court,  at  the  instance  of  Sumi^erhill  and  R. 
B.  Sypert,  on  behalf  of  all  the  defendants ;  this  was  done  in 
the  absence  of  complainant,  without  his  knowledge,  and  not 
only  without  his  authority,  but  against  his  wishes:  And  in  like 
manner,  hb  name  was  signed  to  the  appeal  bond,  by  the  attor- 
ney of  Summerhill,  without  his  knowledge,  and  wholly  with- 
out authority  fi:t)m  him,  either  express,  or  implied.  By  the 
procurement  of  Summerhill  or  Sypert,  or  one  of  them,  the  de- 
fendant, Anderson,  became  surety  in  the  bond  for  the  prosecu- 
tion  of  the  ^peal.  In  his  answer,  Anderson  states,  that  on 
the  last  night  of  the  court,  at  a  late  hour,  Summerhill  called 
on  him,  after  he  had  retired  to  ^d,  and  informed  him  that 
judgment  had  been  rendered,  and  that  he  and  Sypert  desired 
to  prosecute  an  appeal  to  the  supreme  court,  and  requested 
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him  to  he  security ;  and  to  induoe  him  to  do  flo>  informed  him 
that  all  the  defendanta  would  be  liable  before  he,  Anderson, 
could  be  subjected  to  the  satisfaction  of  the  judgment:  die  af- 
firmance of  which  in  the  supreme  court,  was  expected  aa  a 
matter  of  course;  that  in  asseuting  to  become  secart^,  he  es- 
pecially looked  to  the  ability  of  the  complainants  for  his  in- 
demnity ;  and  would  not  have  been  security  if  he  had  known 
that  the  complainant  dul  not  wiah  an  appeal ;  bat  he  knew  of 
no  objection  on  the  part  of  complainant,  and  executed  Ae 
bond  al|er  complainant's  name  had  been  signed  to  it  by  tlie 
attorney  of  the  other  defendants  ;.tlie  attorney  states,  that  An- 
derson was  informed  before  executfag  the  bond,  that  the  com- 
plainant an^  all  liie  other  parties  wonld  be  first  liable  to  the 
satisfaction  of  the  judgment  of  the  supreme  court.    The^clerk 
of  the  court,  however,  states,  that  when  the  bond  was  exeent- 
ed,  or  just  before,  Anderson  said  to  R.  B.  Sypert,  that  he  wae 
not  going  security  tor  Summerhill,  but  for  him,  Sypert    Three 
other  witnesses  state,  that  Anderson  afterwards  said,  he  had 
executed  the  bond  as  security  for  Sypert,  and  no  other  person. 
At  the  time  of  the  rendition  of  tjie  judgment  in  the  circuit 
court,  R.  B.  Sypert  was  the  owner,  as  he  states  in  his  deposi- 
tion, of  seven  slaves,  worth,  as  he  supposes,  $2000.     These 
slaves  were  run  off*  about  the  time,  or  shortly  after  the  affirm- 
ance of  said  judgment  in  the  supreme  court 

An  execution  issued  fit>m  the  supreme  court,  and  was  levied 
on  the  property  of  the  complainant,  there  being  no  property  to 
be  found  of  the  other  parties  to  the  judgment,  except  Ander- 
son's, out  of  which  to  satisfy  the  same:  and  the^complainant 
brings  tUs  bill  to  ei\join  the  plaintiff  in  said  judgment  finom  en- 
forcing satisfaction  firom  him ;  and  to  have  the  defendant  An- 
derson sulgected,  in  the  first  instance  at  least,  to  the  satiafae- 
tion  of  the  same.  Upon  these  facts,  is  the  complainant  enti- 
tled to  relief  in  equity?  We  think  he  is: — Ist  because  in  tlie 
view  of  a  court  of  chancery,  he  was  not  a  party  to  the  jodg- 
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ment  in  the  eapreme  court,  which  i8  sought  to  be  eafcHrced 
against  him.  He  did  not  join  in  the  appeal;  it  waa  prosecuted 
without  his  knowledge  or  consent;  the  other  defendants  had 
no  right,  or  authority  by  law,  to  join  him  in  the  appeal,  with- 
out his  assent;  and  their  doing  so,  was  a  fraud  upon  his  rights. 
The  signing  of  his  name  to  the  bond  was  a  nullity ;  the  per- 
son by  whom  it  was  signed  was  not  his  attorney;  no  such  re- 
lation as  that  of  client  and  attorney  had  ever  existed  between 
them ;  and  if  it  had,  a  retainer  merely  for  the  purpose  of  de- 
fending the  suit  in  the  circuit  court,  would  have  conferred  no 
authority  upon  the  attorney  to  prosecute  an  appeal  to  the  sur 
preme  court,  much  less  to  sign  an  appeal  bond  in  the  name  of 
the  complainant ;  this  authority  in  his  absence,  could  only  have 
been  exercised  by  virtue  of  an  express  power  conferred  by  an 
instrument  under  seal.  It  was  the  business  of  the  defendant, 
before  incurring  liability,  to  have  inquired  into  the  authority 
of  the  other  parties  to  {Prosecute  an  appeal  in  behalf  of  the 
complainant,  or  to  sign  his  name  in  the  appeal  bond,  in  his 
absence.  He  is  presumed  to  have  known  that  they  had  no  right 
or  power  to  do  so,  and  if  misled  by  their  opinions,  he  must 
abide  the  consequences.  He  voluntarily  undertook  as  the  sure- 
ty of  Sypert,  not  of  the  complainant,  and  his  liability  rests 
upon  the  grotuid  of  positive  contract. 

But  upon  another  ground,  we  think  the  complainant  is  enti- 
tled to  relief.  It  is  obvious,  that,  but  for  the  act  of  the  defend- 
ant in  becoming  the  surety  of  Sypert  in  the  appeal  bond,  no 
appeal  would  have  been  prosecuted,  and  the  judgment  might 
have  been  onfinreed  against  the  persons  justly  liable  to  its  sat- 
isfaction. By  his  interference,  without  the  knowledge  and 
against  the  wishes  of  the  complainant,  he  enabled  Sypert  to 
run  off  his  slaves ;  in  consequence  of  which  a  loss  must  now 
fall  on  one  or  the  other  of  the  pa^es  to  this  cause ;  and  the  fa- 
miliar principle  of  equity  in  such  cases  is,  that  it  will  be  cast 
upon  him  by  whose  act  it  has  been  occasioned.    And  it  may 
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be  remembered,  that  the  defendant  has  no  claim  to  the  favor  of 
a  court  of  chancery,  on  the  score  of  his  being  a  surety  only, 
over  the  complainant,  who  is  merely  an  accommodation  indor- 
ser;inthis  respect  they  stand  on  equal  footing. 
We  affirm  the  decree  of  the  chancellor,  with  costs. 


Ott  w.  Whttworth,  adnCr. 

A  conversion  of  property  will  warrant  an  implication  of  indebtednest,  and  a  proml^o 
to  pay,  on  which  indebitatus  auumptit  would  lie;  but  the  admiMioaof  a  eooversioa 
within  three  years,  will  not  lake  the  case  out  of  the  operation  of  the  ttatoia  of  limi* 
tations,  because  it  is  not  an  express  proihise  to  pay  or  an  admission  of  an  existing 
debt.  »  A 

Ott  sued  Whitworth,  ^ministrator  of  Morgan,  in  assump- 
sit in  the  circuit  court  of  Davidson  county.  There  were 
issues  submitted  to  a  jury  or  the  plea  of  nil  debet^  and  the 
statute  of  limitations,  and  a  verdict  and  judgment  foe  the 
defendant,  Maney,  judge,  presiding;  from  which  judgment 
the  plaintiff  appealed. 

JoneSy  for  plaintiff. 

A,  Emngy  for  the  defendant. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case ;  and  the  declaration  contains 
a  count  in  indebUatus  assumpsit  for  the  sum  of  one  hundred 
dollars  for  the  value  of  a  canyall,  which  the  defendant's  in- 
testate, Robert  F.  Morgan,  hired  of  the  plaintiff,  and  never  re- 
turned. The  defendant  pleaded  nil  debet^  and  the  statute  of 
limitations.  The  plaintiff  replied,  that  the  defendant's  intes- 
tate did,  within  three  years  next  before  the  commencement  of 
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the  suit,  proinise  in  manner  and  form  as  he  had  declared 
against  him.  Upon  the  plea  of  nil  dehety  and  the  replication  to 
the  plea  of  the  statute  of  limitations,  there  were  issues. 

Upon  the  trial,  it  was  agreed,  that  the  deposition  of  A.  D. 
Ott  should  be  read;  from  which  it  appeared,  that  some  time 
between  the  year's  1828  and  1835,  Robert  F.  Morgan,  the 
defendant's  intestate,  hired  of  the  plaintiff  a  carryall,  for  the 
purpose  of  going  to  McMinnville,  and  said  that  he  would 
want  it  for  a  few  days — but,  he  never  returned.  That  Ott, 
the  plaintiff,  next  heard  of  Morgan,  (as  he  thinks)  in  the  town 
of  Nashville,  in  the  summer  or  fall  of  the  year  1845.  That 
the  plaintiff  and  witness  went  to  Nashville  to  see  Morgan, 
that  plaintiff  spoke  to  lum  about  the  carryall,  and  he  acknowl- 
edged that  he  hired  the  cairyall  and  never  returned  it ;  but, 
,  stated,  that  the  man  that  was  with  him,  had  sold  it  without  his 
consent,  and  that  he  was  willing  to  pay  one  half  of  what  it 
broQght,  which  was  twenty  dollars,  to  which  plaintiff  replied, 
"that  was  poor  compensation  for  a  piece  of  property  which 
cost  him  eighty  dollars."  Morgan  again  said,  he  would  pay 
ten  dollars,  upon  which  Ott  requested  the  witness  to  write  a 
receipt  for  ten  dollars  in  part — to  this  Morgan  objected,  and 
refused  to  pay,  unless  he  could  get  a  receipt  in  full,  and  asked 
the  plaintiff  what  he  would  take — who  told  him,  what  the 
carryall  cost;  upon  which  Morgan  swore  he  would  pay  no  such 
4)rice:  all  of  this  conversation  took  place  in  the  summer  or  fall 
of  1845.  And  the  deposition  further  states,  that  the  carryall 
was  worth  fifty  dollars.  There  was  no  other  proof  in  the 
case.    The  suit  was  commenced  on  the  5th  day  of  May  1847. 

Itswas  ftirther  agreed  between  the  parties,  that  if  upon  this 
atafeement  of  facts,  the  law  of  the  case  upon  the  piea  of  ther 
statute  of  limitations,  was  in  the  judgment  of  the  court  with 
the  plaintiff,  judgment  should  be  rendered .  in  his  favor  for 
fifty  dollan  and  costs,  but  if  'for  the  ddendant,  then  in  his 
85— Vol.  viii. 
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favor  for  costs — and  judgment  was  given  for  the  defendant. 
From  which  the  plaintiff  appeals. 

We  think  the  judgment  of 'the  circuit  court  is  correct. 

The  defendant's  intestate  within  three  years,  before  the 
commencement  of  this  suit,  admitted  a  conversion  of  the 
carryall ;  but  this  is  not  an  action  for  a  conversion  of  it,  and  if 
it  were,  an  admission  of  the  conversion  would  not  take  the 
case  from  within  the  operation  of  the  statute  of  limitations, 
because,  it  would  be  an  action  in  form  ex  dilicto;  but  this  is 
an  action  of  indebitatfis  assumpsit  for  one  Hundred  dollar^,  and 
the  promise  is  charged  to  have  been  made  in  consideration 
of  the  conversion.    Now,  this  promise  to  be  obligatory,  must 
have  been  made  within  three  years  before  the  commencement 
of  the  suit,  either  expressly  or  impliedly,  or  the  case  is  barred 
by  the  statute  of  limitations,  unless  there  have  been,  within 
three  years,  an  express  ](lromise  to  pay  the  debt,  for  which  the 
suit  is  brought,  or  an  admission,  that  it  was  an  existing  debt 
still  due.    Betote,  ex*r  vs.   Wynney    et  als^  7  Yerg.  534,  10 
Yerg.  406,  TTumqmn  vs.  FVench.    Now,  though  a  conversion 
of  the  carryall  within  three  years  before  the  suit  brought, 
would  warrant  an  implication  of  indebtedness,  and  a  promise 
to  pay,  upon  which  iTidebitatus  assumpsit  would  lie,  yet,  an 
admission  of  a  conversion  within  three  years,  will  'not  take 
the  case  out  of  the  operation  of  the  statute  of  limitations,  be- 
cause, it  is  not  a  promise  to  pay,  nor  an  admission  of  an  ex-* 
isting  debt,  but  only  the  admission  of  a  fact,  from  which  ordi- 
narily the  law  would  imply  indebtedness,  and  a  consequent 
promise  to  pay;  but  in  such  case,  the  indebedtness  cannot  be 
raised  by  implication — it  must  be  expressly  admitted,  and  the 
law  will  then  imply  the  promise.    Now  the  defendant  in  tibia 
case,  has  made  no  admission  of  indebtedness — ^no  promise  to 
pay,  but  only  offered  ten  dollars  as  a  compromise  of  the  daim 
against  him,  alledging  as  a  reason,  therefor,  that  the  canyall 
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was  converted  by  another  without  his  consent,  which  00  far 
froib  admitting  his  legal  liability  for  the  demand  is  an  attempt 
to  protect  himself  against  it. 

There  is  no  error  in  the  case,  and  the  judgment  must  be 
affirmed. 


PORTEBFIELD  &    BfiOOKS  1)9.    HuMPHKEYS«« 

The  ownen  of  steamboatt,  who  receive  bonetto  beconireyed  from  one  point  to  another 
are  reaponaible  to  the  same  extent  as  inn-keepers  are  for  losses.  Where  a  horse 
escapes  from  his  fastenings  on  a  boat,  and  is  lost  in  the  river,  this  is  negligence, 
for  which  the  owners  of  the  boat  will  -be  held  res|K>nsible. 

This  is  an  action  on  the  case  in  the  circuit  court  of  David- 
son county,  for  the  value  of  a  hcMrse.  The  first  count  charged, 
the  delivery  of  a  horse  to  Porterfield  &  Brooks,  owners  of  a 
steamboat,  to  be  carried  safely  from  Smithland  to  Memphis, 
and  delivered  to  the  plaintiff;  and  that  they  so  negligently 
conducted  themselves  that  the  horse  was  not  securely  kept, 
conveyed  of  delivered,  but  was  lost.  The  second  count  was  in 
trover.  The  defendants  pleaded  not  guilty,  and  issue  being 
taken,  the  case  was  submitted  to  a  jury.  It  appears  that  the 
plaintifi!s  were  owners  of  a  steamboat,  engaged  in  the  trans- 
portation of  passengers  and  freight  from  Nashville  to  New 
Orleans,  and  that  plaintiff  and  horse  came  on  board  at  Smith- 
land  to  be  conveyed  for  a  reasonable  sum  to  Memphis;  that  the 
horse  was  placed  in  a  safe  place  on  the  boat;  and  the  witness 
said  he  was  securely  fastened  with  a  good  rope,  and  that  he 
got  loose,  leaving  the  rope  unbroken,  and  went  overboard  in 
the  night,  and  W€U9  not  seen  or  heard  of  afterwards.  Some 
proof  was  adduced,  the  object  of  which  was  to  show,  that  the 
plaintiff  had  loosened  the  rope  by  which  the  horse  was  secur- 
ed»  under  the  apprehension  that  he  would  be  choked  to  death. 
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The  jury  rendered  a  verdict  for  the  value  of  the  horse,  under 
the  charge  of  the  presiding  judge,  which  was  not  excepted  to. 
Judgment  was  rendered  for  the  plaintiff,  and  defendant  ap* 
pealed. 

A.  Emng  and  J,  M.  Lea,  for  the  plaintiff  in  error. 

Moseley,  for  the  defendant  in  error. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 


We  think  there  is  no  error  in  this  case.  The  owner  of  a 
steamboat,  who  receives  horses  to  be  carried,  is  responsible 
for  the  safe-keeping,  at  least,  to  the  same  extent  as  an  inn- 
keeper. 

In  the  present  case,  the  horse  escaped  from  his  fastenings 
on  board  of  the  boat,  and  was  lost  over-board  in  the  night. 
Now,  he  must  have  been  negligently  fastened,  or  this  could 
not  have  happened—- ^prirna  facie^  tiiis  negligence  is  attributa- 
ble to  the  owners  of  the  boat,  and  the  proof  does  not  Warrant 
the  assumption,  that  it  was  the  consequence  of  an  improper 
interference  on  the  part  of  the.owner  of  the  horse. 

There  is  no  error  in  the  charge  of  the  judge,  and  tiie  proof 
sustains  the  verdict. 

Let  the  judgment  be  affirmed. 
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Where  a  joint  defendant  anewers  a  bill,  and  removes,  by  alle^tion  and  proof,  the 
matter  of  equity  chafed  against  another  defendant,  against  whom  there  is  a  pro 
eonfe9»o  decree:  It  is  held,  that  there  can  be  no  final  decree  against  the  party  who 
has  failed  to  answer. 

■ 
« 

S.  Tumeif  and  JZ.  A.  CamjAeUj  for  complainant. 
Thompson^  for  defendants,  cited  10  John.  Rep.  525. 

Grebn,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  brought  to  enforce  the  specific  execution  of  an 
agreement  for  the  purchase  of  a  tract  of  land  sold  by  the  sher- 
iff of  Warren  county  for  taxes,  and  which  the  complainant 
alleges  he  purchased  at  said  sale. 

The  bill  alleges,  that  notwithstanding  said  purchase  by  the 
complainant,  the  said  sheriff  returned  on  the  order  of  sale, 
that  J.  W.  Ford  and  D.  Mercer  were  the  purchasers ;  and  said 
sheriff  has  made  a  deed  .to  them,  and  they  have  conveyed  to 
the  defendant.  Little. 

Complainant  has  paid  nothing  for  said  land,  because  the 
sheriff  agreed  that  he  might  buy  without  paying  the  money, 
and  that  he  would  call  on  complainant  in  a  feW  days  for  it. 

The  sheiiff,  Webb,  denies  that  complainant  bid  off  the  land. 
He  states  that  the  complainant  asked,  if  he  should  buy  at  the. 
sale,  whether  the  defendant  would  wait  with  him  for  the  mo- 
ney; to  which  defendant  replied,  that  if  he  go}  it  in  a  few 
days,  it  would  answer  him.  But,  defendant  states,  he  did  not 
intend  to  credit  the  complainant,  and  did  not  strike  off  the 
land  to  him,  but  to  the  defendants,  Ford  ds  Mercer,  as  he 
was  by  diem,  authorized  to  do. 

Ford  &>  Mercer,  answer  separately,  that  they  know 
nothing  of  any  bid  by  the  complainant,  or  of  any  understand- 
ing between  him,  and  the  sheriff,  Webb,  as  is  set  forth  in  the 
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bill.  Webb  was  authorized  by  them,  to  strike  off  the  land  to 
them  for. the  amount  of  the  taxes  and  costs,  due  on  each  tract; 
and  he  returned  the  order  of  sale,  with  an  endorsement,  that 
the  land  in  question  had  been  sold  to  them. 

They  paid  the  amount  of  Ihe  bill  to  the  sheriff,  and  took  a 
deed  from  him,  and  they  conveyed  to  Little. 

The  defendant,  Little,  failed  to  answer,  and  the  bill  was 
taken  pro  confesso^  as  to  him. 

Several  witnesses  prove  the  statement  in  the  complainant's 
bill,  that  he  bid  off  the  land,  and  two  of  them  (Scales  and 
Henry  Hennessee,)  prove  that  the  sheriff  agreed  to  wait  with 
the  complainant  for  the  sum  bid,  and  to  call  on  him  for  it. 
But  the  witnesses,  Scales,  and  Henry^Hennessee,  are  discred- 
ited  by  the  testimony  of  many  witnesses ;  and  disregarding 
the  proof  made  by  them,  there  is  not  evidence  in  this  record 
to  overturn  the  answer  of  the  sheriff,  Webb.  Add  to  this, 
that  the  complainant  never  paid,  or  offered  to  pay  anything 
until  the  time  of  redemption  had  run  out,  and  that  for  so  long 
a  period  he  permitted  his  pretended  right,  by  virtue  of  his  bid, 
to  slumber,  without  any  attempt  to  set  it  up,  and'enforce  it; 
wa  think  now,  when  the  title  has  gone  into  other  hands,  by 
whom  the  taxes  and  costs  have  been  paid,  it  is  too  late  for 
the  complainant  to  come  into  the  court,  with  his  doubtful 
stale  claim. 

But  it  is  said,  that  as  the  bill  has  been  taken  for  confessed, 
as  to  Little,  that  the  complainant  is  entitled  to  a  decree 
agsdnst  him,  although  he  may  be  repelled  as  to  the  other  de- 
fendants who  have  answered. 

« 

We  think,  that  where  a  joint  defendant  answers  a  bill, 
and  by  proof  removes  the  matter  of  equity  set  up  against 
himself  and  the  other  defendants,  who  do  not  answer,  there 
can  be  no  decree  against  the  defendant  so  failing  to  answer, 
10  Joh.  R.  525; 


1 
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The  rule  would  be  different,  if  the  bill  were  to  allege  a 

■ 

distinct  matter  of  equity  against  the  party  failing  to  appear. 
Aflirm  the  decree,  diBmissing  the  bill  with  costs. 


Heed  et  al.  vs.  Dew  et  al. 

Where  there  wai  a  verdict  and  judgment  in  ejectment  for  two  tracts  of  land  jointly i 
and  it  appeared  that  the  plaintiff  had  title  to  one  tract  of  land,  and  not  the  other,  the 
cooit  cannot  affirm  the  judgment  of  the  circait  court  as  to  one  and  reverse  as  to  the 
other. 

This  is  an  action  of  ejectment  by  Herd  &  Taylor  against  J. 
C.  and  J.  Dew,  which  Was  tried  by  Judge  Caruthers,  and  a  jury 
in  tiie  circuit  court  of  White  county.  A  verdict  and  judgment 
were  entered  for  the  plaintiffs.    The  defendants  appealed. 

Mrnnis  and  Savage^  for  plaintiff  in  error. 

James  Campbell  and  Goodall^  for  defendants  in  error. 

TuRLET,  J.  delivered  the  opinion  of  the  court.  , 

This  is  an  iaction  of  ejectment  brought  to  recover  possession 
of  two  tracts  of  land,  lying  in  the  county  of  White,  one  of  thir- 
ty-five, and  the  other,  of  sixty  two  and  one  half  acres. 

The  jury  returned  a  verdict  in  favor  of  the  lessors  of  the 
plaintiffs,  for  both  tr^acts,  and  there  was  judgment  accordingly 
— ^to  reverse  which,  this  writ  of  error  is  prosecuted. 

Upon  the  trial  in  the  eircuit  court,  it  appeared  that  the  two 
if  acts  of  land  together  with  several  others  were  levied  upon 
and  sold  by  virtue  of  divers  executions  against  Jose  C.  Dew 
one  of  the  defendants,  to  one  James  Jones.  That  afterwards 
S.  J.  Walling  as  trustee  redeemed  the  tracts  of  land  thus  sold, 


908  NASHVILLB: 

[Held  et  aL  vj.  Dmt  9t  tlJ} 

with  exception  of  the  thirty-Ave  acres,  wUck  tibere  is  no  proof 
to  ahow  was  ever  redeemed  Ikom  Jones.  That  Walling  did 
afterwards  transfer  to  Jos^fth  Herd,  one  of  the  lessors  of  the 
plaintiff  an  interest  in  the  lands  thus  redeemed,  to  the  amount 
of  two  hundred  and  ninety-three  dollars  and  ten  cents ;  that 
the  sheriff  of  White  county  executed  to  them,  a  deed  for  the 
sjame,  by  virtue  of  the  sale  made  upder  the  execution  as  afore- 
said; and  thatS.  J.  Walling  sold  and  conveyed  the  rembinder 
of  his  Interest  to  Creed  A.  Taylor,  the  other  lessor  of  the  plain- 
tiff afterwards. 

From  this  statement  of  facts'it  clearly  appears,  that  the  les- 
sors  of  the  plaintiff  had  no  title  whatever  to  the  tract  of  thirty- 
five  acres,  or  at  least,  that  no  evidence  thereof  was  produced 
on  the  trial.  In  fact  it  is  admitted,  that  there  is  no  such  legal 
evidence ;  but  then  it  is  asked  of  the  court  to  give  a  judgment 
for  the  tract  of  sixty-two  and  one  half  acres,  for  which  it  is 
said,  the  plaintiff  has  shown  title,  and  reverse  as  to  the  other. 

This  we  cannot  do,  because  the  verdict  and  judgment  are 
entire,  and  for  both  tracts  of  land  jointly  and  not  severally, 
and  we  cannot  reverse  in  part  and  affirm  in  part;  and  because 
there  is  no  proof  that  the  defendants  were  in  the  possession 
of  th*e  tract  of  sixty-two  and  one  half  acres  at  the  commence- 
ment of  the  suit. 

The  judgment  of  the  circuit  court  vrill  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 
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To  perfect  a  gift  mortis  eauMa,  there  itmst  be  a  delivery.  Where,  however,  the  testa* 
tor  gave  express  direction  to  a  residuary  legatee  to  deliver  an  article  of  property  to 
an  individual  as  a  gift,  and  snch  legatee  promised  the  tentator  that  he  would  deliver 
it;  a  court  of  chancery  will  declare  the  legatee  a  trustee,  and  enforce  a  delivery  of 
the  article.  The  court  refuses  to  extend  this  rule,  and  in  the  following  case  declared 
no  trust  was  created,  because  the  promise  was  not  made  to  testatrix  by  the  residuary 
legatee. 

Thb  is  a  bill  which  was  filed  in[the  chaneery  court  at  Frank- 
liD|  by  Sims  against  Walker,  executor  of  Hightower,  to  en«> 
force  the  deliv^y  of  a  bond  which  eomplaiaant  aHeged  testa- 
trix gave  to  him  in  his  last  illness.  It  came  to  a  hearing  on 
the  proof,  at  the  October  term,  1646,  when  the  fi>llowing  de- 
cree was  entered: 

• 

^'This  cause  came  on  to  be  heard,  and  was  heard  before  the 
Hon.  Terry  H.  Cahal,  chancellor,  &c.,  on  the  6th  day  of  Oc- 
tober 1646,  upon  the  bill,  answ^,  replication,  exhibits  and 
proof.  Whereupon  it  appaared  to  the  satisfaction  of  the  conrt, 
that  the  testatrix,  Delia  S.  Higfatower,  on  the  morning  before 
her  death,  directed  Richard  R.  Hightower,  who  was  one  of  the 
executors  nominated  in  her  will,  and  one  of  the  legatees  men- 
tiovied  in  said  will,  to  take  the  bill  single  ibr  $275  30,  drawn 
by  John  G.  Sims,  payable  to  her,  which  was  then  in  her  trunk 
with  her  other  valuable  papers,  and  deliver  the  same  to  Wal- 
ter H.  Sims,  and  that  said  Richwd  R.  Hightower  promised 
the  testatrix  to  do  so.  Thereupon  the  court  is  of  opinion  that 
what  so  took  place  between  the  said  testatrix  and  the  said 
Richard  R.  Hightower,  constituted  such  a  trust  as  this  court 
ought  to  enforce.  And  therefore  the  court  doth  order,  adjudge 
and  decree,  that  the  defendant,  Henry  J.  Walker,  to  whose 
hands  the  said  bill  single  came  after  the  death  of  the  said 
Delia  S.  as  her  executor,  deliver  up  ike  same  to  the  complain- 
ant.   The  court  doth  further  order  and  decree,  that  complain- 


504  .  NASHVILLE: 

[Sinu  «#.  Walkw.] 

ant  and  defendant,  each  pay  one  half  of  the  costs  of  this 
cause  for  which  execution  may  issue. 

S,  VeruMe^  for  the  complainant. 

V 

D.  CampbeB,  for  the  defendant. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 


This  bill  is  filed  against  the  defendant  as  executor  of  the 
last  will  and  testament  of  Deli^  S.  Hightower,  to  have  deliv- 
ered up^  to  him  a  bill  single  for  the  sum  of  $257  50,  executed 
by  John  6.  Sims  to  said  Delia  S.  Higfatower  in  her  life 
time:  and  which  he  claims  to  belong  to  him,  by  the  direction 
of  the  testatrix,  given  to  one  of  her  executors  in  relation 
thereto,  during  her  last  sickness,  and  but  a  short  time  before 
her  death.  It  appears  from  the  proof,  that  Delia  S.  Hightow- 
er  had  executed  her  will,  by  which  she  had  left  the  mass  of 
her  estate  to  her  brother  and  his  children.  To  this  will,  she 
appointed  Richard  R.  Hightower  and  H.  S.  Walker,  executors. 
Richard  R.  Hightower  was  also  a  legatee,  under  the  will. 
The  morning  before  her  death,  she  called  him,  and]  told  him, 
she  wanted  him  to  give  to  Walter  H.  Sims,  the  note  on  John 
6.  Sims,  for  the  sum  of  $257  50,  and  asked  him,  if  he,  as  exe- 
cutor, could  give  the  note  to  him,  to  which  he  replied,*  "he  ex- 
pected not,  that  the  note  was  included  in  the  will.''  She  re- 
plied, "that  it  was  not  specified  in  the  moII,  and  that  it  might  be 
given  to  him,  without  interfering  with  it."  And  he  then  told 
her,  that  he  thought  it  could  be  given  to  him,  and  promised  to 
do  so ;  and  that  he  thought  it  probable,  that  if  he  had  not  so 
promised,  she  would  have  made  a  codicil  to  her  will. 

Richard  R.  Hightower  refused  to  prove  the  will,  and  the 
same  was  done  by  H.  J.  Walker,  the  other  executor,  who  re- 
fuses to  deliver  up  the  note  to  complainant. 
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It  ia  not  insisted,  that  this  is  a  gotm  donatio  mortis  causay  for 
want  of  a  delivery,  but,  it  is  contended,  that  under  the  circom- 
stancesi  a  trust  was  created  in  the  note  in  favor  of  the  plain- 
tiff, which  should  be  executed  by  the  court,  upon  the  principles 
of  the  cases  of  Richardson  vs.  Adams  and  toifey  lOth  Yer.  273  ;* 
and  Wm.  Wickett  and  wife  vs.  John  Radnf^  3  Brown's  Parlia- 
mentary Cases,  16. 

We  do  not  think  the  cases  are  the  same,  or  that  the  princi- 
ples of  the  decisions  in  Richardson  against  Adams  and  wife, 
and  Wickett  and  wife  against  Raby,  are  applicable  to  the  case 
under  consideration. 

In  the  case  of  Richardson  against  Adams  and  wife,  the  tes- 
tator, who  had  been  the  husband  of  Mrs.  Adams,  the  defend- 
ant, being  in  a  low  state  of  health,  and  about  to  travel  south, 
thought  proper  to  dispose  of  his  property,  by  will,  before  he 
did  so,  as  he  antiqipated  that  he  might  never  return.  He 
procured  his  will  to  be  written,  by  which  he  devised  a  large 
amount  of  property,  both  real  and  personal,  specifically 
to  his  wife,  and  appointed  her  residuary  legatee  of  all  his 
money,  debts,  dues  and  demands.  At  the  time  of  making  his 
will,  his  father  was  indebted  to  him  by  note  in  the  sum  of 
$61 1  50;  immediately  after  its  execution,  he  observed,  that  it 
was  his  intention  to  have  bequeathed  this  note  to  his  father, 
and  that  he  wished  his  will  altered,  so  as  to  make  a  bequest  to 
that  effect,  but  did  not  do  so,  because,  he  was  told  by  the  per- 
son who  drew  it,  that  he  could  endorse  on  the  back  of  the  note, 
what  he  wished  to  be  done  with  it,  and  it  would  be  as  effectu- 
al as  if  he  had  mentioned  it  in  his  will.  In  pursuance  of  this 
advice,  he  did  write  on  the  back  of  the  will.  **If  I  never 
should  return,  I  wish  this  note  given  up  to  my  father."  He 
frequently  spoke  to  his  wife  on  the  subject,  and  directed  her,  in 
case  of  his  death,  to  give  the  note  to  his  father ;  which  she 
either  promised  to  do,  or  so  behaved,  as  to  satisfy  him  that  she 
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had ;  that  she  repeatedlf^  said  after  his  death,  that  he  had  so 
instructed  her,  and  that  she  would  .do  so.  Under  these  cir- 
cumstances, it  was  held  that  it  was  a  fraud  in  the  wife  to  claim 
the  note,  and  that  she  was  constituted  in  equity  a  trustee  for 
the  complainant;  but  upon  the  ground  that  she  was  residu- 
ary legatee,  and  as  such,  was  to  be  benefitted  or  iiynred  by 
the  manner  in  which  the  note  might  be  disposed  of,  and  might 
therefore  well  bind  herself  in  equity,  by  a  pronuse  to  give  it 
according  to  the  direction  of  her  husband:  and  this,  more  es- 
pedally,  when  it  was  obvious,  that  but  for  such  promise,  pro- 
vision would  have  been  made  for  it  in  the  will.  She  was  then 
held  to  be  a  trustee,  because  of  her  being  residuary  legatee, 
and  because  of  her  promise  to  give  the  note  to  the  father  of 
her  husband,  but  for  which  it  would  have  been  given  by  a  co- 
dicil. This  was  a  strong  case  for  relief,  and  we  are  well 
satisfied  that  it  was  correctly  determined. 

The  case  of  Wickett  and  wife  against  Raby,  is  not  so  strong 
a  case  in  favor  of  the  relief;  but  it  is  stronger  than  the  one 
under  consideration:  and  yet  it  is  said  by  judge  Story,  to  have 
gone  to  the  very  verge  of  the  law.  Pigott  had  left  Mary,  the 
wife  of  Wickett,  his  residuary  legatee,  and  appointed  her  his 
executor;  but  in  his  last  sickness,  and  a  few  days  before  his 
death,  he  made  the  following  declaration,  touching  a  bond  due 
to  him  fi'om  Raby.  "I  have  Raby's  bond,  which  I  keep;  I  do 
not  deliver  it-  up,  for  I  may  live  to  want  it  more  than  he ;  but 
when  I  die,  he  shall  have  it — ^he  shall  not  be  asked  or  troubled 
for  it."  After  the  death  of  Pigott,  Raby  being  present  at  the 
inspection  of  his  papers,  among  which  was  found  the  said 
bond,  applied  to  Mary,  the  residuary  legatee,  and  desired  that 
she  would  make  him  a  present  of  it,  and  to  induce  her  to  do 
so,  he  promised  to  be  her  counsel,  and  serve  her  on  all  occa- 
sions ;  upon  which  she  said  to  him,  you  may  be  easy,  for  it  is 
safe  in  my  hands.  But  Raby,  hinting  at  accidents,  which 
might  put  it  out  of  her  power,  such  as  matrimony,  she  re- 
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plied,  if  I  marry,  I  will  deliver  the  bond  to  you  ilie  night  be- 
fore. She  afterwards  did  marry,  and  the  bond  was  put  in 
suit— judgment  was  obtained  at  law,  and  a  bill  filed  to  eigoia 
it ;  chaining  that  Pigott  had  given  Mary,  his  executrix,  express 
orders  to  deliver  up  said  bond,  and  praying  that  the  saioe 
might  be  delivered  up  to  be  cancelled.  The  executrix  posi- 
tively denied  that  Pigott  ever  gave  any  orders  to  deliver  up 
the  bond,  but  owned  that  he  declared  in  his  last  sickness,  €knd 
within  a  few  days  before  his  death,  that  if  Raby  proved  her 
firiend,  and  was  not  able  to  pay  the  bond,  she  might  spare  him, 
as  he  deserved. 

The  chancellor  decreed  in  favor  of  the  complainant,  and 
upon  an  appeal  to  the  house  of  lords,  the  decree  was  affirmed; 
the  coimsellors  arguing,  that  a  parol  order,  attended  with  Mr. 
Pigott's  declarati(Mis  in  his  last  sickness,  and  his  express  di- 
rection given  to  the  appellant,  Mary;  her  acknowledgmmt 
tiiiereof,  and  her  express  promise  to  deliver  up  the  bond  pursu- 
ant to  the  directions,  were  sufficient  evidences  of  trust  reposed 
in  her  for  that  purpose,  and  her  promises  were  also  sufficient 
to  enforce  a  performance  of  the  trust. 

H^e  also  Mary,  the  defendant,  was  the  residuary  legatee, 
whose  interest  was  to  be  affected  by  the  delivery  of  the  bond ; 
her  promise  made  in  pursuance  of  the  instructions  of  her  tes- 
tator, ^hich  it  seems  from  the  whole,  case,  she  di/1  make,  not- 
withstanding her  denial  in  her  answer,)  being  in  relation  to 

« 

her  own  interest,  and  without  which  the  testator  might  have 
expressly  devised  the  bond  to  Raby,  were  held  to  be  binding 
upon  her  conscience,  and  to  create  her  a  trustee  for  Raby's 
benefit. 

In  both  these  cases,  then  the  grounds  of  relief  were:  1st. 
that  the  defendant  was  residuary  legatee,  having  an  interest 
to  be  effected  by  the  promise:  2nd.  An  express  direction  on 
the  part  of  the  testator — and  3rd.  A  promise  on  the  part  of 
the  legatee  to  obey  the  direction. 
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But  such  is  not  the  case  under  consideratiim.  Richard  H. 
Hightower  was  not  residuary  legatee;  he  had  no  interest  un- 
der the  will  to  be  effected  by  the  gift  of  the  note  to  the  com- 
plainant: and  a  promiae  made  by  him>  could  not  affect  the 
conscience  of  the  residuary  legatee;  he  had  been  appointed 
executor  of  the  will,  but  this  trust  he  never  took  upon  him- 
self, having  refused  to  prove  the  will;  how  then  a  promise  on 
his  part  to  deliver  the  note  in  controversy,  to  Ijie  complainant, 
can  be  held  to  create  >a  trust  upon  the  residuary  legatee,  it  is 
difficult  to  conceive/  The  request  made  to  her  was  no  more 
than  that  a  request  would  have  been,  made  to  any  other 
pereon.  And  to  hold  that  it  created  a  trust,  would  be  subver- 
sive of  the  well  established  law  upon  gifts,  morHs  causa^  and 
would  eicpose  wills  to  attacks  by  parol  proof,  dangerqps  in  the 
extreme  to  all  legatees  claiming  under  them.  If,  in  the  opin- 
ion of  judge  Story,  the  case  of  Wickett  and  wife,  went  to  the 
very  verge  of  the  law  upon  this  subject,  to  give  relief  asked 
in  this  bill,  would  be,  to  go  entirely  beyond  it.\ 

The  decree  pf  the  chancellor  must  be  reversed,  and  the  bill 
dbmissed. 


\ 
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Fowler  vs.  Blesbob. 

• 

A  connable  who  give*  his  receipt  for  the  collection  of  a  note  hecomes  the  general 
agent  of  the  owner,  and  is  bound  to  take  out  proeess  and  nse  reasonable  diligence 
in  the  collection  of.  the  debt.  But  if  defendant  be  insgWent  this  is  a  good  defenoo 
for  not  taking  out  execution. 

JtBnnis^  for  plaintiff  in  error. 
S.  Tumejfj  for  defendant  in  error. 

TuKLET,  J.,  delivered  the  opinion  of  the  eonrt. 

William  Fowler^  a  constable  of  Fentress  county,  executed 
to  W.  M.  Bledsoe  his  receipt  for  a  note  on  W.  H^McGee  for 
twenty  dollars  to  be  accounted  for  'aocording  to  law.    Upon 
this  note  a  judgment  was  duly  rendered,  but  no  execution 
was    ever  issued   thereon;  and  the  .action  is  brought   to 
charge  the  defendant  for  damages,  which  the  plaintiff  alledges 
he  sustained,  by  reason  of  this  neglect.    Upon  the  trial,  ample 
proof  was  introduced  showing  that  W.  H.  McGee  was  insol- 
vent, and  that  the  debt  could  not  have  been  collected,  if  an 
execution  had  been  issued  against  him.    But  the  judge  charg- 
ed the  jury,  ^^that  the  defendant  by  signing  the  receipt,  gave 
a  peculiar  character  to  his  agency  for  the  plaintiff;  that  he 
thereby  showed,  that  it  was  his  design  to  employ  his  official 
agency  to  get  out  the  process,  which  as  constable,  he  would  be 
bound  to  execute,  to  obtain  a  judgment,  and  execution  on  the 
judgment,  and  then  to  exhaust  the  legal  means  of  collecting 
the  debt ;  that  there  was  no  other  way  by  which  McGee's  insol- 
vency could  be  legally  shown,  and  that  if  defendant  did  no| 
go  to  that  extent,  he  was  liable." 

Upon  this  charge,  there  was  a  verdict  and  judgment  against 
the  defendant.  -We  think  the  charge  is  erroneous.  A  consta- 
ble as  such  in  the  collection  of  debts  is  only  bound  to  execute 
such  process,  as  is  placed  in  his  hands  by  the  plaintiff,  a  war- 
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rant  to  summon  the  party  to  appear,  and  an  execution  to  satisfy 
the  judgment,  and  these  he  must  execute  according  to  law  at 
his  peril;  but  he  is  not  officially  bound  to*  cause  such  process 
to  be  issued  by  the  justice.  But  if  he  gave  his  receipt  for  a 
note,  and  in  it  agrees  to  collect  the  same,  he  becomes  the  agent 
for  the  collection  of  that  debt,  and  is  bound  to  use  a  reasona- 
ble diligence  in  its  collection.  Therefore  he  must  obtain  a 
judgment  and  execution  thereon  vritbin  a  ^reasonable  time, 
and  if  he  neglect  to  do  so,  and  thereby  the  debt  be  lost,  he  is 
personally  responsible  for  it.  But  if  the  debtor  be  insolvent 
and  nothing  could  have  been  made  out  of  him  by  judgment 
and  execution,  no  damages  could  be  sustained  by  a  nf  gleet 
in  obtaining  either  the  one  or  the  other,  and  the  fact  of  such 
insolvency  is  a  good  defence  to  an  action  for  negligence  in  this 
par^cular.  , 

The  judgment  of  the  circuit  court  will  therefore  be  reversed, 
and  the  case  remanded  for  a  new  trial. 


Brown  et  tut.  vs.  Collier. 

To  render  a  party  liable  for  a  debt  from  wbich  he  haa  been  discharged  by  a  decree  io 
bankruptcy,  he  mnit  make  an  absolate  and  anconditional  promise  to  pay  it. 

Assumpsit  by  Brown  jmd  wife  againit  CaUier,  in  the  eirowt 
ceurt  of  White  county.     Plea,  non  assumpsit.     Verdkt  aad ' 
j||idgment,  (Camthers,  J.  preaiding,)  for  defimdaat.  Tb»  plaii 
tiff  appealed. 

lUinnis  and  GoodaU^  for  the  plaintifis. 

8.  Tumejfy  for  defendant. 


DECEBfBER  TBRIif,  1847.  511 

[Brown  et  ux.  v$.  Ooilier.] 

TuELET  J.  delivered  the  opinion  of  the  court. 

It  appears  from  the  bill  of  exceptions,  that  the  defendant, 
Collier,  was  indebted  to  one  A.  Doughty,  a  former  husband 
of  the  plaintiff,  Sarah,  and  that  the  administrator  of  said 
Doughty's  estate  assigned  to  said  Sarah,  as  part  of  her  dis- 
tributive share,  the  said  debt  on  Collier. 

Collier  became  a  bankrupt,  and  obtained  a  certificate  of 
bankruptcy ;  aftef  which  the  agent  of  said  Sarah,  applied  to 
him,  for  the  payment  of  said  debt ;  Collier  replied,  ^'that  he 
had  been  discharged  from  his  liabilities,  by  the  district  federal 
court,  but  that  he  intended  to  pay  all  his  just  debts,  when  he 
got  i^ble,  and  the  debt  in  question  was  one  that  he  intended 
to  pay  when  he  became  able,  that  it  was  a  just  and  honest 
debt,  and  he  intended  to  pay  it,  as  "boon  as  he  was  able." 

Collier  offered,  at  the  time  of  this  conversation,  to  pay  part -^ 
of  the  debt  in  a  load  of  stone  ware,  but  the  plaintiff's  agent 
declined  taking  it,  but  offered  to  take  a  horse.    The  defendant 
said  he  would  try  to  do  this,  in  the  course  of  two  or  three 
months. 

The  court  charged  the  Jury,  that  if  in  what  Collier  said,  he 
merely  meant  that  he  would  pay  the  debt,  if  he  got  able,  it 
was  not  an  assumpsit  that  bound  him.   4 

The  jury  found  for  the  defendant,  and  the  plaintiffs  appeal- 
ed to  this  court.  No  objection  is  taken  here,  to  the  instruc- 
tion of  the  court  to  the  jury,  but  it  is  insisted  that  the  conver- 
sation of  Collier  with  the  plaintiff's  agent,  amounted  to  a 
*promiBe  to  pay  this  debt. 

We  think  the  pronuse  was  a  conditional  one,  depending 
xipon  the  event  of  the  party  becoming  able  to  pay  his  debts ; 
and  that  the  jury  were  warranted  in  finding  for  the  defendant. 

Aflkm  the  judgment. 

36_Vol.  viii.  • 
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Todd  vs.  CAnroN. 

] .  Where  a  bill  is  filed  to  execute  the  trust  of  a  will,  and  a  partition  of  land,  lying  in 
various  counties  and  cfaanoeiy  districts,  is  necessary  in  execution  of  tliat  trast, 
a  court  of  chancery  acqirfres,  by  a  personal  servioe  of  all  the  parties  in  intanst,  jaria- 
diction  to  divide  such  lands,  regardless  of  their  location. 

%  Where  lands  lie  in  various  chancery  districts,  a  chancery  court,  sitting  in  any  di»- 
triet  in  which  a  part  of  said  lands  lie,  may  make  partition  of  them  according  to  the 
provisions  of  the  acts  of  1827  and  18^9. 

8.  Where  landto  are  divided,  under  the  actt  of  1887  and  1880»  by  deereo  in  diaaeety, 
•ach  deciee  is  not  void,  beoause  a  portion  of  aueh  lands  may  lisve  beea  advaiaaly 
held  at  the  dme  of  the  deerra.  The  act  of  1821»  oalled  the  Chaopei^  Act,  does 
not  apply  to  chancery  sales. 

Land  lying  in  Cannon  county,  was  sold  by  decree  in  chaa- 
ceiy  court  at  Franklin,  and  Cannon  became  the  pnrdiaaer. 
He  instituted  an  action  of  ejectment,  in  the  circnit  comt  of 
Cannon  county,  against  Todd,  who  was  in  possession  by  teii- 
aat,  and  the  point  in  controvensy  was,  as  to  the  validity  of  the 
decree  in  chancery.    On  the  trial  before  judge  S.  Anderson, 
the  plaintiff  introduced  a  transcript  of  the  proceedings  of  the 
chancery  court  at  fVanklin,  in  the  case  of  a  bill  filed  by  the 
heirs  and  devisees  of  Jason  Thompson,  deceased,  against 
E.    Ensley,  administrator,  with  the  will   annexed  of  said 
Thompson.    The  bill  prayed  an  execution  of  the  trusts  of  the 
will,  an  account,  &c.'   There  wa^  due  service  of  the  process  on 
all  the  parties  in  interest.    The  bill  was  filed  on  the  29tih  day 
of  September,  1686.    The  lands  were  ordered  to  be  sold  for 
partition  at  the  October  term,  1842,  and  were  described  as  ly- 
ing in  the  counties  of  Williamson,  Davidson,  Rntheiford, 
Perry  and  ot}ier  counties.    The  clerk  and  master  reported, 
that  '^e  tract  of  269  acres,  in  Rutherford  county,  was  stroek 
off  to  Robert  L.  Cannon,"  and  this  sale  was  at  the  April  tenii, 
1842,  duly  confirmed. 

A  verdict  and  judgment  were  entered  for  the  plaintiff,  and 
defendant  appealed. 

E.  A.  KeMe  and  Avant^  for  plaintiff  in  error. 
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C  Readjfy  for  defendant  in  etrw. 

Rbkb,  J.  delivered  the  opinion  of  the  court. 

The  land  for  which  suit  was  brought  in  this  cauBCi  waa  de- 
creed to  be  sold  by  the  will  of  Jason  Thompson  deceased ;  and 
in  a  bill  to  which  the  admimstratw  with  the  will  annexed  and 
all  the  devisees  were  parties,  for  the  purpose  ci  giving  con- 
stniction  to  Ite  will,  and  declaring  the  rights  of  the  parties 
under  it,  and  executing  the  powers  conferred  by  it,  the  said 
land  was  sold  by  the  clerk  and  master,  the  sale  confinned,  and 
title  by  the  deed  oi  the  clerk  and  master,  decreed  to  be  made 
to  the  purchaser,  the  lessor  of  the  plamtifil  It  is  u^;ed,  that 
the  decree  and  sale  were  void.  1st.  Because,  the  act  of  1827, 
and  that  of  1829,  authorizing  sales  to  be  made  in  chancery 
fof  the  purpose  of  partition  among  heirs  at  law,  tenants  in 
common,  &c.,  directs  the  bill  to  be  filed  in  the  district  where 
the  land  lies,  and,  this  land  laying  in  Gannon  county,  the 
bill  was  filed  in  Williamson  county. 

To  this  olgection,  there  are  two  answers: — 

1st;  The  jurisdiction  in  this  case,  does  not  depend  upon 
those  statutes,  but  arises  firom  the  power  of  a  court  of  chan- 
cery, to  carry  into  effect  the  trusts  of  a  will. 

2d.  If  the  jurisdiction  did  depend  upon  them,  they  suffi- 
ciently confer  it. 

All  the  parties  in  interest  are  before  the  court,  by  personal 
service  of  process,  and  some  of  the  Kmds,  to  be  sold,  for  the 
purpose  of  making  partition,  do  lie  within  the  district. 

The  act  in  question  did  not  contemplate  that  there  should 
be  as  many  chancery  suits,  as  there  were  districts  in  which 
lands  might  lie ;  for  the  act  of  1817,  where  partition  is  to  be 
made  in  solido,  by  a  court  of  law,  and  the  lands  lie  in  several 
counties,  hut  one  suit  is  to  take  place ;  and  the  land  is  to  be 
divided,  wherever  it  may  Ue. 


514  NASHVILLE. 

[Todd  v$.  Cannon.] 

The  principle  of  this  statate,  will  extend  to  the  mode  of 
proceeding  for  partition,  directed  by  the  acts  of  1827  and 
1829. 

But  independently  of  this,  we  think  it  would  be  proper  to 
divide  all  the  lands  by  one  decree  and  suit ;  so  far,  therefore 
iroxa  being  void,  the  decree  and  sale  are  not  voidable. 

2d.  It  is  said,  the  decree  and  sale,  are  void  by  the  act  of 
1821,  commonly  called  the  champerty  act,  because  at  the 
time  of  the  sale,  some  of  the  land  was  adversely  possessed. 

The  act  of  1821,  does  not  extend  to  sales  made  .by  a  de- 
cree of  a  court.  If  the  fact  had  been  known,  it  might  have 
been  proper,  to  have  obtained  possession  of  the  land,  upon 
sale.  But  the  sale  is  not  void.  The  statute,  itself,  from 
abundant  caution,  exempts  sales  made  by  executions  at  law. 
They  would  have  been  exempted  by  construction  of  the  act. 
The  evil  to  be  prevented,  was  voluntary  sales,  of  preteriSed 
titles,  by  those  who  would  not  assert  them  by  suit,  to  inter- 
medling  persons,  who  would,  against  the  quiet  and  repose  of 
society. 

It  was  not  intended  to  embrace  a  case  of  this  sort. 

3d.  The  decree  and  sale,  is  said  to  b^  void,  because  the 
land  lies  in  the  county  of  Gannon,  and  in  the  proceedings  in 
chancery,  and  in  every  thing,  but  the  clerk's  deed,  it  was  de- 
scribed as  lying  in  Rutherford  county,  where  in  fact  it  did 
lie,  till  Cannon  was  formed  out  of  Rutherford.  The  land  in 
other  and  locative  descriptions  of  it,  is  well  identified.  There 
is  nothing  in  this  objection. 

Let  the  judgment  of  the  circuit  court  be  affirmed. 


NcTi.— Thii  case  was  decided  at  the  Deoeniber  term,  1846. 
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KiLLDBSW  et  id.  vs.  Eluott  et  al. 

Where  money  wai  tendered  in  redemption  of  land  and  refused,  and  thereapon  a  bitl 
filed  to  enforce  the  redemption:  It  it  held,  that  whilst  fuckenit  it  pending  the  m»> 
ney  i<i  not  tabjeet  to  gamifhment  by  third  pertons,  but  remaint  tubject  to  the  decree 
of  the  court,  and  thoold  properly  have  been  paid  into  court,  whore  the  tnit  wai 
pending. 

The  presiding  judge,  Martin,  in  the  circuit  court  of  Stewart 
county,  gave  judgment  in  favor  of  the  plaintiffs,  Elliott  & 
Lea,  against  the  garnishee,  Goodrich,  from  which  he  appealed. 

A.  Ooodrichj  for  the  plaintiff  in  error. 

E.  H.  Foster,  jr. y  for  the  defendant  in  error. 

TuELST,  J.  delivered  the  opinion  of  the  court. 

This  is  a  case  of  garnishment.  Goodrich,  the  garnishee, 
answers:  *'That  Ealldrew  deposited  in  his  hands  $70  in  specie, 
to  tender  in  payment  to  N.  D.  Elliott,  as  the  redemption  mo- 
ney of  a  tract  of  land  belonging  to  him,  Killdrew,  previously 
bought  by  him,  Elliott,  at  execution  sale ;  that  he  afterwards 
tendered  the  same  to  Elliott,  which  he  declined  to  receive ;  but 
expressed  a  wish  to  receive  the  same,  and  credit  Killdrew  with 
the  amount  on  some  other  demand  against  him,  which  he, 
(Toodrich,  refosed  to  permit;  that  a  suit  is  now  pending  in  the 
chancery  court  at  Clarks\ille,  involving  the  legality  of  the  ten- 
d^  and  Killdrew's  right  of  redemption  of  the  land  from  Elliott; 
and  that  the  money  is  still  in  his  hands." 

Vpon  this  statement,  is  the  fund  in  the  garnishee's  hands 
liable  under  the  execution  in  favor  of  Elliott  &  Lea?  We 
think  not.  If  the  controversy  between  Killdrew  and  Elliott, 
in  relation  to  the  redemption  of  the  land,  be  determined  in 
Killdrew's  favor,  the  money  of  right  belongs  to  Elliott;  and  if 
it  be  appropriated  to  the  execution  of  Elliott  &  Lea,  Elliott 
loses  it.    We  look  upon  this  money,  somewhat  as  if  it  were 
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in  custodia  l^is^  and  tiank  that  it  ongkt^  of  rig^t,  to  have  been 
paid  into  the  chancery  court  when  the  bill  was  filed,  so  Ihat 
Elliott,  upon  change  of  mind,  might  have  taken  it  out,  or  at 
least  have  had  it  ready  for  reception  if  the  court  shall  hold  that 
there  is  in  Killdrew  a  right  to  redeem. 

We,  therefore,  reverse  the  judgment  of  the  circuit  courts 
and  discharge  the  garnishee  with  his  legal  costs,  &c. 


Buchanan  vs,  Alwell. 

1.  It  it  a  matter  of  discretion  with  the  chancellor  whether  he  will  order  a  referanoa 
with  regard  to  matten  of  title  to  the  clerk  and  master.  It  is  highly  expedieot  in 
most  cases  that  he  should  ioTestigate  the  matter  for  himself. 

2.  Where  real  estate  is  purchased  and  title  with  general  warranty  taken,  the  veiidBe 
.  in  the  absence  of  fmud,  has  no  right  to  an  ii^uaetioa  against  the  payment  of  the  poc^ 

chase  money,  or  to  seek  in  chancery  a  restoration  of  it  when  it  ha*  been  paid,  fie 
must  rely  on  his  covenants.  The  law  ia  otherwise  where  he  has  only  taken  corenania 
to  convey  title. 

This  bin  was  filed  in  the  chancery  court  at  Charlotte,  and 
was  heard  on  the  pleadings  and  proof  at  the  September  tenn 
1845,  and  the  presiding  chancellor,  McCampbell,  gave  a  de- 
cree for  the  complainant.    The  defendant  appeated. 

SaunderSy  for  complainant. 

Shackdford  4*  Henry ^  for  defendant. 

McKiNKBT,  J.  delivered  the  opinion  of  the  court. 

The  complainant  brings  this  bill  to  rescind  a  contract  en- 
tered into  with  the  defendant  for  the  purchase  of  a  tract  of 
land.  It  appears  that  on  the  23d  day  of  January  1847,  the 
defendant  sold  and  covenanted  to  convey  to  the  complainant. 
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a  tract  of  land  in  Didwm  comity,  oontainmgr»  as  was  repre- 
santed,  two  hmidred  and  fifty  acres,  for  the  price  or  consid^- 
ation  of  $875  00.  The  purchase  money,  except  the  sun  of 
aeventy-five  dollars,  was  paid  in  hand ;  and  two  promissory 
notes,  one  for  $25  and  the  other  for  $50,  the  first  due  1st  Janu- 
ary 1889,  were  executed  by  the  complainant  to  defendant  fo 
the  balance  of  the  purdiase  money« 

The  defendant  executed  a  bond,  in  which  he  obligated  him- 
iself  to  make,  or  cause  to  be  made  to  the  complainant  ''a  gen- 
eral warranty  deed  for  said  tract  of  land,  on  or  before  the  first 
day  of  January  1888."  The  complainant  alledges  in  his  bill 
that  he  purchased  said  land,  confiding  in  the  representations 
of  the  defendant,  that  he  had  a  good  title ;  but  has  since  dis- 
covered, that  he  has  no  title  to  much  the  most  valuable  part 
thereof,  and  the  part  which  was  the  inducement  to  purchase. 
That  he  offered  to  pay  defendant  the  amount  of  said  two  notes, 
if  he  would  make  him  a  good  title  to  said  land;  but  that  he 
refused  to  do  so,  and  had  sued  and  recovered  judgments  on 
said  notes  before  a  justice  of  the  peace,  and  was  proceeding 
to  enforce  their  collection;  to  restrain  which,  an  injunction  is 
prayed  for,  and  a  recission  of  the  contract.  The  defendant 
shows  no  title  to  the  land  whatever,  either  in  his  answer,  or 
in  proof.  He  states,  that  he  held  undisputed  possession  of 
seventy-five  acres  of  the  most  valuable  part  of  the  tract,  for 
ten  years  before  the  sale  to  complainant;  and  that  he  held 
like  possession  of  the  remainder  of  the  tract  from  1833. 

He  states,  that  the  complainant  has  not  been  disturbed  in 
his  possession  of  said  land,  and  expresses  his  willingness  to 
make  a  deed  pursuant  to  his  bond.  The  proof  shows  very 
clearly,  that  the  tract  of  land  sold  to  complctinant,  to  the  ex- 
tent of  more  than  two  thirds,  in  value,  is  covered  by  a  con- 
flicting and  superior  title.  The  chancellor  decreed  a  recission 
of  the  contract,  and  made  the  ii\junction  perpetual  against 
the  collection  of  said  two  judgments ;  the  defendant  was  also 
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decreed  to  refund  the  amount  of  purchase  money  paid,  with 
interest  thereon,  and  the  complainant  was  held  to  account  for 
rents  and  profits.  An  account  was  taken,  showing  a  balance 
in  favor  of  the  complainant  of  $288  40,  to  which  there  was 
no  exception  on  either  side.  ' 

The  defendant  brings  the  cause  into  this  court  by  writ  of 
error;  and  it  is  argued  that  the  decree  of  the  chancellor 
should  be  reversed  for  two  reasons. 

1st.  That  the  chancellor  erred  in  proceeding  to  rescind  the 
contract,  without  having  referred  the  title  to  the  clerk  and 
master  for  examination  and  report  thereon.  We  do  not  think 
so ;  because,  from  anything  in  the  record  before  us,  it  does 
not  appear  that  the  defendant  produced  any  title ;  and,  there- 
fore, any  such  reference  would  have  been  useless  and  un- 
meaning. But,  had  the  defendant  exhibited  his  muniments 
of  title,  it  would  have  been  a  matter  entirely  in  the  discretion 
of  the  chancellor,  whether  to  have  ordered  a  reference  to  the 
master  or  not.  It  was  competent  for  him,  if  he  deemed  it 
proper  to  take  the  labor,  to  investigate  the  title  for  himself; 
and  perhaps  it  would  be.  found  highly  expedient,  in  most 
cases,  that  this  course  should  be  pursued. 

2d.  It  is  insisted,  that  the  complainant  being  in  possession 
of  the  land  bargained  for,  cannot,  before  eviction,  come  into 
equity  to  rescind  the  purchase,  or  claim  restitution  of  the  pur- 
chase money.  This  principle  has  no  application  to  the  case 
under  consideration.  Where  the  purchaser  has  taken  a  deed 
with  covenant  of  general  warranty,  under  which  he  has  en- 
'  tered;  and  remains  in  the  undisturbed  possession  of  the  land 
conveyed  to  him,  if  there  be  no  fraud  in  the  transaction,  he 
cannot,  before  eviction,  on  the  mere  ground  of  defect  of  title, 
claim  relief  in  equity,  either  against  the  payment  of  the  pur- 
chase money,  or  to  have  the  contract  rescinded,  or  restitution 
of  the  purchase  money.    In  such  case  he  must  seek  hb  rem- 
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edy  at  law  upon  the  covenant  of  warranty  in  his  deed.  3 
Hum.  116, 2  Johns.  Ch.  R.  519, 13  Yes.  114.  But,  it  is  other- 
wise, when  the  purchase  money  has  not  been  paid  and  title 
made.  If  the  purchaser  is  in  possession  under  a  mere  equi- 
tat>le  title,  as  a  title  bond,  or  covenant  to  convey,  he  has  a  clear 
and  well  established  right  in  equity  to  resist  the  payment  of 
the  purchase  money;  or  to  have  the  contract  rescinded,  and 
the  purchase  money  advanced,  refiinded  to  him,  on  the  ground 
of  defect  of  title  in  the  vendor.  He  will  not  be  required  to 
complete  the  purchase,  or  to  accept  a  conveyance,  unless  a  title 
can  be  made  according  to  his  contract.  And  when  the  con- 
tract is  for  an  entire  tract  of  land,  and  a  good  title  can  only 
be  made  to  part,  the  purchaser  will  not  be  compelled  to  take 
title,  with  an  abatement  of  the  price  or  compensation  for  the 
deficiency,  especially  if  the  defect  of  title  be  so  considerable, 
as  to  defeat  the  inducement  to  the  purchase,  but  may  disaffirm 
the  contract  altogether.  11  Johns.  R.  525,  4  Madd.  Ch.  R. 
122,  3  Sim.  R.  29. 

Aside,  therefore,  firom  the  ground  of  fi-aud  existing  in  this 
case,  in  the  concealment  of  the  defect  of  the  title,  we  think, 
the  decree  of  the  chancellor  is  well  sustciined,  both  upon  the 
law  and  facts,  and  order  it  to  be  afiirmed  with  costs. 
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1.  The  parehaMf  of  real  estate  at  cbaneerysale,beooinei  by  Tirtue  fl€  hit  parohaaev 
fiuHi  a  party  ta  Aa  prooeedingv^  and  wbeaa  the  pwehata  ia  made  oaaeiediCt  the 
aonrt  will  Ma  Ciiaft  the  money  ia  fiurly  paid  to  tboea  aiidtladv  bafonr  the  pnrthaier 
will  be  invested  with  the  title.  « 

2.  A  court  of  chanoeiy  will  set  aside  an  assignment  of  a  legacy  on  llie  ground  of  fnod, 
and  where  the  consideration  is  grossly  inadequate,  it  will  be  regarded  'as  condnsiva 
eyidance  of  fraud. 

3.  In  abiH  charging  usury  and  fraud  in  the  purchase  of  a  legacy,  where  the  defendant 
Ikdmits  tfaathe  did  not  pay  fhll  vahie,  the  omct  is  thrown  upon  him  to  prore  what  he 


This  is  a  bill  which  was  filed  in  the  chancery  court  at  fVank- 
lin,  by  Deaderick  against  Watkins,  to  set  aside  certain  assign- 
ments  of  portions  of  a  legacy  on  a  charge  of  fraud  and  usury. 
The  case  was  heard  on  bill,  answer,  replication  and  proof,  and 
the  presiding  chancellor,  (Cahal)  decreed  for  the  complainant, 
and  the  defendant  appealed. 

James  Camjibdl^  for  the  complainant. 

He  cited  Vance  vs.  Vance^  5  Monroe's  Rep.  522;  Pickett  vs. 
Uggen,  14  Ves.,  243;  11  Ves.  219;  8ih  Price,  168;  2  Litt.  118; 
2  Ves.  Jr.  165;  1  Fonbl.  124, 126. 

E.  H.  Emng,  for  the  defendant. 

TuBL87,  J.  delivered  the  opinion  9f  the  court. 

This  bill  is  filed  by  the  complainant  to  be  relieved  from  the 
efi!ect  of  three  assignments  made  to  the  defendant,  of  a  por- 
tion of  a  decreiD  rendered  in  his  favor  at  the  October  term, 
1838,  of  the  chancery  court  at  Franklin,  for  the  sum  of  $7428 
18,  against  Jesse  Wharton  et  cds. 

It  appears  from  the  pleadings  and  proof  in  the  case^  that  on 
the  4th  of  January,  1840,  a  tract  of  land  in  Davidson  county , 
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belongmg  Jto  die  eetafee  of  Jeaae  Wharton,  was  exposed  to 
pofalic  sale  under  tkk  decree,  and  was  purchased  by  the  de- 
fendant, Samuel  Watkins,  at  the  price  of  $17,061  90,  who  ex- 
ecuted his  three  several  notes  therefor,  payable  in  one,  two, 
and  three  years,  equal  annual  instalments.  That  George  M. 
Deaderiok  was  interested  in  the  decree  as  devisee  of  ^orge 
M.  Deaderick,  dec'd.,  that  he  was  in  necessitous  circumstances, 
'  and  was  about  33  years  of  ag!e>  when  he,  on  the  17th  day  of 
*  October,  1840,  drew  an  ocdjer  upon  the  clerk  and  master  of  the 
chancery  court  at  Franklin,  directing  him  to  pay  d^endant, 
Watkins,  $325,^  out  of  the  ]H*oceeds  of  said  decree:  and  on  the 
1st  of  March,  1841,  two  oth^  orders  in  favor  of  defendant, 
one  for  $300  and  the  other  for  $200,  to  be  paid  out  of  the 
same ;  that  these  three  orders  were  paid  with  interest. from 
their  dato,  on  the  1st  of  March,  1841,  amounting  then  to  $968 
92,  not  in  money,  but  by  a  credit  on  one  of  the  notes  executed 
by  the  defendant,  for  the  purchase  money  of  the  land  bought 
by  him  under  the  decree. 

The  bill  chaises  that  the  defendant  paid  $100,  for  liie  otder 
c£  $825,  and  $150  for  those  of  $800  and  $200.  The  answ^ 
.  of  defendant  admits  that  these  orders  were  bought  f<^  less 
than  the  amount  ^called  for  in  them;  but  what  the  amoontpaid 
for  them,  was  not  recollected — ^there  was  an  interlocutory  de» 
cree  by  which  it  was  referred  to  the  clerk  and  master  to  take 
an  account,  steting  the  amount  of  money  actually  advanced 
by  the  defendant,  for  the  purchase  of  the  three  orders,  who 
reported  that  he  had  caused  the  defendant  to  come  befiure  him, 
and  had  examined  him  on.  interrogatories  in  relation  thereto, 
when  he  stated,  that  he  did  not  recollect  the  amount  advanced 
by  him  on  the  first  order  oi  $325,  bu^  that  it  was  more  than 
$175.  Whereupon  it  was  decreed  that  the  defendant  should 
be  allowed  $125,  as  an  advance  on  the  first  order,  and  $175  as 
an  advance  on  the  other  two,  withinterest;  and  that  he  should 


522  NASHVILLE: 

[DMderiek,  admV.  v$.  Watkint.] 

refund  to  the  complainant  the  balance,  with  interest,  amount* 
ing  at  the  time  of  the  decree  to  the  sum  of  $632  18,  with  in- 
terest from  11th  September,  1845. 

■ 

fVom  this  decree  defendant  appeals  to  this  court. 

Under  all  the  circumstances  of  this  case,  we  are  satisfied 
the  chancellor  did  right  in  holding  these  several  orders,  as  on- 
ly security  for  the  amount  advanced  by  the  defendant.  Dead- 
erick  was  a  young,  inexperienced  man,  but  just  arrived  at  age: 
the  owner  of  a  handsome  legacy,  which  he  was  compelled  to 
sue  for,  and  for  which  he  had  obtained  a  decree,  under  which, 
property  had  been  sold  and  bought  by  the  dtfendant,  more 
than  sufficient  tor  its  payment;  there  was  no  doubt  or  difficul-  • 
ty  about  the  title  to  this  property. 

Deaderick  was  in  necessitous  circumstances,  and  impelled 
by  them,  did  on  the  18th  of  October,  1840,  less  than  three 
months  before  the  first  payment  for  the  tract  of  land  purchas- 
ed by  the  defendant,  under  the  decree,  was  due,  transfer  to 

• 

him  $825  thereof,  for  a  sum,  we  are  satisfied,  grossly  inade- 
quate; and  did  also  on  the  1st  of  March,  1840,  two  months 
after  the  first  payment  firom  the  defendant  was  due,  transfer 
to  him  the  further  sum  of  $500  thereof  for  a  sum  also  grossly 
inadequate.  We  are  constrained  to  this  belief,  firom  the  mode 
in  which  defendant  has  answered  the  bill  and  amended  bill  of 
complainant,  and  interrogatories  befi>re  the  master. 

It  is  in  vain  for  the  defendant  to  attempt  to  proteet  himself 
from  the  consequences  of  such  an  assignment,  by  alleging  his 
ignorance  of  defendants  age  and  necessitous  condition ;  tbe 
legal  light  he  had  to  purchase  an  interest  in  the  decree,  and 
the  inconvenience  he  may  have  been  put  to  in  advancing  the 
money.  A  sufficient  answer  to  all  this,  if  there  were  none 
other,  is  that  the  fund  was  yet  in  the  custody  of  the  court  of 
chancery:  that  the  defendant,  by  purchasing  the  land  under 
the  decree  had  become  yuasi  a  party  to  the  proceeding;  that 
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the  court  was  competent  to  protect  the  fund  against  hb  ra- 
pacity, and  would  have  done  so  upon  application,  by  compell- 
ing him  to  pay  the  full  amount  of  the  orders,  before  it  would 
have  decreed  him  the  legal  title  to  the  land.  The  defendant, 
then,  does  not  stand  as  a  stranger  to  this  transaction,  who  has 
innocently  purchased  an  interest  in  the  decree,  but  he  is  in  a 
position-  to  have  his  conscience  affected,  and  to  be  compelled 
to  refund  the  amount  received  by  him  over  and  above  the 
amount  advanced. 

But  it  is  argued  that  this  amount  cannot  be  ascertained,  as 
the  defendant  has  forgotten  how,  much  it  was,  and  the  com- 
plainant has  not  stated  it  on  oath — ^the  complainant  charges 
« in  his  bill,  that  it  was  $250;  defendant  answers  that  it  was 
more  than  that — ^but  how  much  more,  he  does  not  recollect. 
Upon  more  particular  examination  before  the  clerk  and  mas- 
ter, he  says  the  first  advancement  was  more  than  $120,  and 
the  second  more  than  $175;  but  how  much  more  he  does  not 
recollect.  Whereupon  the  chancellor  allowed  him  the  $120 
and  $175;  to  this  he  can  have  no  reasonable  olgection:  be- 
cause, Ist,  he,  under  the  circumstances,  had  no  right  to  specu- 
late in  the  decree.  2nd.  He  admits  that  he  did  so,  but  to  what 
extent  he  does  not  recollect.  3rd.  This  want  of  recollection 
shall  not  defeat  the  complainant's  right  to  relief,  but  the  same 
shall  be  decreed  to  him  by  approximating  as  near  to  the 
amount  as  the  proof  will  warrant.  4th.  Because  this  approx- 
imation i^  made  by  allowing  the  highest  sum  specified  by  the 
defendant  himself,  as  the  probable  amount  advanced  by  him; 
if  this  be  not  sufficient,  he  must  bear  the  loss,  rather  than  the 
complainant,  because  he  has  been  in  fault,  and  it  is  his  own 
misfortune  not  to  have  had  a  better  memory.  If  he  had  de- 
nied the  allegation  in  the  bill,  and  claimed  to  have  advanced 
the  fbll  value  of  the  orders,  the  complainant  must  have  proven 
the  amount;  but  when  he  admits  that  he  did  not  advance  the 
full  value,  the  burden  of  the  proof  is  shifted  to  his  own 
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thoaldani.  The  admission  is  Buffioieiit  to  warrant  a  deoree 
diargiiig  him  with  tfie  orders:  and  when  he  asks  to  be  aUowed 
for  the  advance  actually  made,  he  himself,  to  nae  a  military 
phrase,  assumes  die  initiative,  and  must  prove  hie  demand. 
This  he  has  done,  upon  his  own  oalh,  so  far  as  he  can, 
and  has  had  a  de<»ree  for  the  amount,  with  which  he  must  be 
content.    Let  the  decree  of  the  chancellor  be  aifirmed. 


Vance  vs,  Campbell  et  at, 

1.  A  member  of  a  firm  of  dealers  in  dry  goodi  sold  a  judgment  in  fator  of  die  firm 
for  corn.    This  was  a  misapplication  of  the  effects  of  the  partnership,  and  the  par 
cbeserof  the  judgment  with  a  knowledge  of  the  misapplication  of  the  effects^  took 
by  bis  eontiaet  no  right  to  receive  the  proceeds  of  the  judgment. . 

3.  Where  a  depety  sbeiiflf  collects  money  on  proeessi  and  pays  it  orer  to  a  penoa  noc 
entitled^  he  is  liable  to  the  rightfol  owner  by  motion.  See  Ron  vt.  Lmu*  3  Horn. 
208. 

This  a  case  of  an  appeal,  from  a  judgment  of  a  justice  of 
the  peace  rendered  on  motion,  to  the  circuit  court  of  Cannon 
county  where  it  was  tried  by  Judge  S.  Anderson,  and  a  jury, 
and  a  verdict  and  judgment  rendered  folr  the  plaintiff.  The 
defendant  appealed. 


H.  M.  Burton^  for  plaintiff  in  error. 

The  records  do  not  show  who  appeared  for  defendant. 

r 

Grbbn»  J.  delivered  the  opinion  of  the  court. 

The  plaintiffs  below  recovered  a  judgment  against  Martin 
St.  John  before  J.  Barkley,  a  justice  of  the  peace  tor  Wanen 
county,  for  $18  SO.  Barkley  resigned  his  office,  and  the  pa- 
pers were  filed  in  the  office  of  the  clerk  of  the  county  court, 
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as  the  law  direota.  An  exeoiriioii  on  said  judgment  was  in- 
sued,  and  oama  to  ibe  hands  of  Vance,  who  eollected  the  mo- 
ney, and  paid  it  over  to  A.  Stone,  who  claimed  to  be  entitled 
thereto.  Wherecqpon  Campbell  and  Shackellbid  gave  notice, 
and  moved  for  judgment  against  Vance,  before  Nathan  Neely, 
a  justice  of  the  peace; — ^who  gave  judgment  for  the  plaintifib. 
From  ibis  judgment,  the  defendant  appealed  to  the  circuit 
court,  where  said  judgment  was  affirmed,  and  he  appealed  to 
Ihis  court.  The  principal  ground  of  defence  relied  on,  is,  that 
Shackelford,  one  of  die  partners,  sold  and  transferred  the  judg- 
ment to  John  Wood,  now  deceased,  and  that  said  StonCi  re- 
ceived the  money  from  Vance,  as  part  of  his  distributive  share 
of  Wood's  estate. 

It  is  in  proof  that  Shackelford  sold  this  judgment  to  Wood, 
for  com,  and  it  is  insisted,  that  as  the  firm  were  dealers  in  dry 
goods,  in  Woodbory,  such  misapplication  of  the  effects  of  the 
^pn,  was  a  fraud  upon  his  co-partner,  and  that  Wood  derived 
no  title  to  this  judgment,  by  such  purchase.  On  the  other 
hand,  it  is  alledged  that  the  partners  oWned  horses,  and  that 
the  purchase  of  com  was  proper  to  feed  them;  and  that  if  it 
should  appear  that  the  com  was  applied.to  Shackelford's  pri- 
vate use,  yet  there  is  Ao  evidence,  Wood  knew  it  was  so  in- 
tended, and  unless  he  had  knowledge  of  such  misapplication 
he  obtained  a  good  right  to  the  said  judgment. 

Martin  St.  John,  (the  defendant  in  the  execution)  proves  that 
Shackelford  lold  him,  that  he  had  sold  the  judgment  to  Wood 
for  com,  that  he  needed  com,  and  must  have  it.  On  further 
examination,  the  witness  stated,  Shackelford  said,  we  needed 
com.  The  witness  understood  from  Shackelford  that  they  had 
horses  which  they  had  bought  to  take  off. 

H.  D.  McBroom  proved,  that  Campbell  boarded  with  him  all 
the  time  the  parties  did  business  in  Woodbury;  that  when 
Campbell  first  came  to  Woodbury,  he  had  a  horse,  which  he 
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kept  for  six  months,  and  then  sold  him.  Shackelford  had  a 
family  and  lived  about  two  miles  from  town.  The  finn  had 
no  horses,  that  witness  ever  knew  of,  and  thinks  he  would  have 
known  it  if  they  had  owned  any.  Upon  this  proof,  we  think 
the  purchase  of  the  com  by  Shackelford,  was  for  his  own  pri- 
vate purposes ;  and  that,  as  it  was  not  within  the  scope  of  the 
partnership  to  deal  in  com.  Wood  is  chargeable  with  knowl- 
edge that  in  transferring  this  judgment  to  him  for  com,  Shack- 
elford was  misapplying  the  effects  of  the  partnership.  Such 
application  of  partnership  effects,  to  the  private  use  of  one 
partnef,  is  a  fraud  upon  the  other  partners,  and  the  party  del- 
ing with  partner  wi^  a  knowledge  of.  the  misapplication,  can 
claim  no  benefit  from  such  contract.    Story  On  Part.  208. 

It  is  true  that  if  the  firm  had  owned  horses,  and  the  purchase 
of  com  for  the  use  of  the  firm,  had  been  within  the  scope  of 
their  dealing,  a  party  might  deal  with  one  partner  in  com,  and 
receive  therefor  partnership  effects,  although  such  com  were 
actually  used  for  the  private  purposes  of  such  partner;  if 
the  person  so  dealing  were  ignorant  of  the  purpose  of  such 
partner,  to  apply  the  c«m  to  his  own  use.  But  we  do  not 
think  this  record  presents  such  a  case.  The  plaintifls  proved 
by  McBroom  with  whom  Campbell  boarded  in  Woodbury,  that 
they  did  not  deal  in  horses,  and  consequently  they  had  no  tise 
for  com.  It  is  said  this  is  a  negative  witness,  because  he  says 
he  never  knew  of  the  firm  owning  any  horse ;  but  when  he 
states  he  lived  in  the  village  of  Woodbury,  where  the  firm  did 
business ;  that  one  of  the  partners  boarded  with  him  all  the 
time  of  the  partnership,  and  that  he  thinks  if  they  had  owned 
horses,  he  would  have  known  it,  he  proves,  so  many  nSRrmar 
tive  facts,  that  we  are  authorized  to  infer  the  fijrm  did  not  own 
horses. 

On  the  other  hand,  there  is  no  proof  that  the  partners  own- 
ed any  horses.    St.  John  says,  Shackelford  said  they  needed 
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corn,  and  the  witness  understood  from  Shackelford,  that  they 
had  horses  thdy  had  bought  to  take  off.  This  is  no  proof  that 
the  firm  owned  horses.  It  is  a  mere  hearsay  statement  of  the 
witness,  as  to  what  Shackelford  told  him.  If  the  fact  had 
been  so,  there  would  have  been  no  difficulty  of  proving  it;  but 
no  witness  is  examined  as  to  his  knowledge  of  the  fact,  except 
McBroom,  and  he  disproves  it. 

2.  It  is  said  that  the  plaintiff  in  error  iff  only  a  deputy  sher- 
iff, and  that  he  is  not  liable  to  the  plaintiffs  below,  but  is  liable 
to  his  principal  only;  and  to  support  this  position,  the  case  of 
Rase  vs.  LitTte^  3  Humph.  R.  208,  is  referred  to,  and  relied  on. 

That  was  an  action  against  a  deputy  sheriff  for  failing  to  use 
due  dUligence  in  the  collection  of  a  debt  for  which  he  had  given 
his  receipt.  The  court  said  incidentally,  that  for  misconduct 
in  his  official  acts,  a  deputy  sheriff  is  liable  to  his  principal  on- 
ly,  but  in  that  case  he  had  taken  on  himself  an  agency,  and 
therefore,  an  action  might  be  maintained  against  him  for  neg- 
ligence, whereby  the  party  for  whom  he  became  agent,  sus- 
tained a  loss.  But  the  present  case,  is  of  a  very  different  char- 
acter from  the  class  of  cases,  to  which  the  observation  in  Rose 
vs.  Ltmey  refers.  This  is  a  motion  against  the  deputy  sheriff 
for  money  collected  by  him,  by  virtue  of  an  execution.  Such 
mbtionis  expressly  authorized  by  the  act  of  1829,  ch.  41,  sec. 
2,  C.  &  N.  670,  to  be  made  in  the  circuit  court  of  the  county 
where  the  defendant  resides.  And  the  act  of  1835,  ch.  17,  sec. 
4,  authorizes  a  judgment  by  motion,  before  a  justice  of  the 
peace  against  any  officer  into  whose  hands  an  execution  may 
eome  &c.  &c. 

We  think  there  is  no  error  in  the  record,  and  affirm  the  judg*- 
ment. 

37_Vol.  viii. 
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Claek  vs.  Wbioht  et  ah. 

1.  The  purohote  of  land  at  execatioo  talc,  and  a  raeorary  of  poimiion  by  writ  of 
ejectment,  is  frima  facie  evidence  pf  )ef^  title  in  the  pofchaMr. 

2.  A  fetatement  in  a  deed  of  trust,  by  him  who  exeeatee  it,  that  he  held  an  eqaitaUa 
.  title  only,  to  land  in  controvonyi  is  no  evidenee  of  that  &et  ae  against  pnrchaiere 

at  execBtion  sale.  • 

Wright  was  in  posseBsion  of  one  hundred  and  sixty  acres 
of  landi  in  DeKalb  county.    A  jndgm^it  was  obtained  against 
him  in  the  supreme  court  of  Tennessee,  and  execution  there- 
upon issued,  and  by  the  sheriff  of  DeKalb  county  levied  on 
the  land  on  the  Slst  day  of  October,  1840.    It  was  sold  cm' the 
19th  day  of  December,  1840,  and  Tubb  &  Kelly  became  the 
purchasers,  and  a  deed  was  executed  to  them  by  the  sheriff. 
After  the  purchase  at  execution  sale,  Tubb  &  Kelly  instituted 
an  action  of  ^ectment  against  Wright,  and  recovered  posses- 
sion of  the  land.    After  the  levy  of  the  execution,  to  wit,  on 
the  27th  of  November,  1840,  Wright  conveyed  the  land  to 
Clark,  in  trust  for  the  benefit  of  creditors.    The  land  was  also 
sold  for  the  taxes  of  1840  and  1841,  and  purchased  by  Tubbd& 
Kelly.    This  bill  was  filed  in  the  chancery  court  at  Smitiiville, 
by  Clark,  as  trustee;  charging  that  Wright  at  the  time  of  the 
execution  and  tax  sales  had  only  an  equitable  interest,  the 
legal  titie  being  in  the  heirs  of  Dale,  deceased;  and  {nraying 
that  tiie  titie  of  Dale's  heirs  be  divested;  the  purchase  of  Kelly 
and  Tubb  be  declared  void  and  the  land  sold,  and  the  proceeds 
applied  to  tiie  satisfaction  of  the  debts  of  the  creditors  men- 
tioned in  the  deed  of  trust.    The  deed  of  trust  executed  by 
Wright  to  Clark  vtras  exhibited,  which  recited,  that  he  held  a 
titie  bond  for  the  land,  and  not  the  legal  titie,  but  that  the 
legal  titie  was  m  Dale's  heirs.    The  chancellor,  Ridley,  dis- 
missed the  bill  at  the  hearing;  and  the  comidainant  appealed. 

/.  B.  Moore  and  8.  Tumey^  for  complainant. 
See  1  Yerg.  5;  3  Humph,  lllf  1  Humph.  451;  Meigs  4,  5, 
6,  »• 
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JIf.  M.  BrieHy  for  the  defendant. 

« 

TuBLST,  J.  delivered  the  opinion  of  the  court. 

• 

We  are  of  opinion,  that  the  decree  of  the  chancellor  in  this 
case,  ^should  be  afGrmed,  because  it  appears  that  previous  to 
the  27th  of  November  1840,  the  date  of  the  deed  of  trust,  and 
in  which  the  complaiiiant  as  trustee,  claims  the  one  hundred 
and  sixty  acres  of  land  in  dispute,  viz:  on  the  31st  of  October 
1840,  the  same  had  been  levied  on  as  the  property  of  Wright, 
the  vendor  of  the  deed  of  trust,  by  virtue  of  an  execution 
issued  firom  the  supreme  court  of  the  State  of  Tennessee  at 
Nashville,  and  the  same  was  sold  by  the  sheriff  of  DeKalb 
county,  on  the  19th  day  of  December  184d^  to  defendants 
Tubb  &  Kelly,  and  duly  conveyed  by  him  to  them,  and  that 
they  afterwards  gained  possession  of  the  premises  by  action 
of  ejectment — ^this,  to  say  the  least  of  it,  is  prima  facie  evi- 
dence that  they  acquired  the  legal  title  by  the  sale;  and  even 
if  it  would  now  be  competent  for  the  complainant  to  show 
that  Wright,  under  whom  he  and  the  defendants  claim,  though 
in  different  rights,  had  no  legal  title  to  the  land  at  the  time  of 
the  execution  sale,  he  has  not  done  so.  The  statement  in  the 
deed  of  trust,  executed  by  Wright  that  he  held  this  tract  of 
land  by  bond  trom  £.  W.  Dale,  is  no  evidence  of  the  fact,  as 
against  these  defendants  Tubb  dz;  Kelly.  They  are  not  such 
parties  to  the  bond  as  to  be  bound  by  its  admissions  and  state- 
ments—-^and,  anything  contained  in  it,  militating  against  their 
rights,  should  have  been  otherwise  proven. 

This  not  having  been  done,  the  bOl  was  properly  dismissed 
aa  to  them. 

The  decision  upon  this  point,  makes  it  unnecessary  to  in^ 
vestigate  the  validity  of  t||e  tax  sale,  under  whiph  defendants 
ako  seek  to  protect  themselves  agiunst  the  deed  of  trust. 

Let  the  decree  b^  affirmed. 


1 
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FowLKEs  vs»  Webber. 

1.  After  judgment  by  dlafault,  the  court  might  well  authorise  an  amendment  of  the  writ 
enlarging  the  claim  for  damages.  And  it  is  not  erroi'  that  the  oonit  did  notacoom- 
pany  such  amendment  with  an  order,  that  the  defendant  be  allowed  to  plead  to  the 
proceeding  as  amended. 

2.  Where  a  verdict  was  for  a  larger  amount  than  the  damages  laid  in  tho  writ  and  de- 
claration, it  is  held  to  be  erroneous  to  enter  a  judgment  thereupon.  The  plaintiff 
may,  howevnri  remit  the  excess  and  take  a  judgment  for  tlie  amount  claimed  in  th^ 
writ  and  declaration. 

The  plaintiff  in  error  was  saed  in  the  Davidson  circuit 
court,  in  an  action  of  ejectment,  and  the  damages  laid  in 
the  writ  at  one  thousand  dollars.*  At  the  September  term, 
1846,  to  wit,  on  the  16th  day  of  September,  a  judgment  by 
default  was  rei^ered,  and  a  writ  of  inquiry  awarded.  After- 
wards at  same  term,  to  wit,  on  the  28th  day  of  September,  on 
motion  of  the  plaintiff,  leave  was  granted  to  amend  his  writ 
by  making  the  damages  two  thousand  dollars.  At  the  May 
term,  1847,  the  writ  of  inquiry  was  executed  and  judgment 
rendered  by  the  presiding  judge,  (Maney,)  for  two  thousand 
and  nine  dollars  and  sixty  eight  cents. 

/.  M,  Leay  for  plaintiff  in  error. 

It  will  not  be  denied,  that  a  judgment  is  erroneous  and  will 
be  reversed,  unless  the  defendant  remits  the  excess  over  two 
thousand  dollars.  6  Yerg.,  332.  But  in  such  case  the  defend- 
ant in  error  must  pay  the  costs  of  the  writ  of  error.  2  Dal. 
184 ;  3  Iredell,  349. 

It  is  true  damages  may  be  increased  by  amendment  of  the 
writ  and  declaration  at  almost  any  stage  of  the  proceedings, 
or  if  judgment  is  rendered  for  too  large  an  amount,  a  remitti- 
tur may  be  entered  \  but  the  question  here  is,  can  an  interlocu- 
tory judgment  be  amended  without  notice  to  the  defendant,  so 
as  to  double  his  liability.  As  a  necessary  consequence,  when 
damages  are  increased  after  interlocutory  judgment,  the  plead* 
ings  must  be  opened.    The  final  is  founded  upon  the  interlo- 
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cutory  judgment,  and  that  clsdms  only  $1000  damages,  and 
at  the  time  of  its  rendition  no  more  in  fact  was  claimed.  If 
the  amendment  has  application  to  the  writ  or  declaration — 
and  the  writ  is  amended — ^then  no  interlocutory  judgment 
has  in  fact  been  rendered,  and  the  whole  proceedings  are 
erroneous.  Buf  suppose  the  amendment  of  the  writ  ope- 
rates as  an  amendment  of  the  interlocutory  judgment — and  to 
sustain  the  judgment,  this  extraordinary  length  must  be  gone ; 
then  we  contend  that  the  pleadings  should  have  been  opened. 
The  defendant's  liabOity  was  increased,  his  rights  prejudiced. 
The  admission  of  one  cause  of  action  was  without  notice  ap- 
plied to  the  admission  of  another  cause  of  action,  or  which  is 
the  same  thing,  his  liability  doubled  on  the  same  cause  of  ac- 
tion. Authorities  to  this  point  are  numerous.  Amendments 
of  declarations  are  only  allowed  after  judgment  by  default,  on 
condition  of  opening  the  judgment  and  giving  time  to  plead. 
2  Pen.  512. 

Where  a  verdict  is  found  for  an  amount  exceeding  the  dam- 
ages claimed  in  the  declaration,  the  plaintiff  will  not  be  per- 
mitted to  amend  his  declaration  by  enlarging  the  damages,  un- 
less he  abandons  his  verdict,  pays  the  cost  of  the  trial,  and 
consents  to  a  new  trial.    3  Wend.  356. 

The  court  will  not  amend  the  declaration  where  the  dam- 
ages found  exceed  the  amount  claimed,  unless  the  plaintiff 
consents  to  a  new  trial.  .  4  Yeates  1 ;  1  Hall,  115. 

When  a  party  is  permitted  to  amend  his  pleadings  after  a 
verdict,  a  trial  de  novo  must  be  allowed.  4  Yerg.  165.  The 
reason,  we  think,  is  still  stronger  why  he  should  not  except 
under  the  rule  be  permitted  to  amend  after  an  interlocutory 
judgment. 

An  interlocutory  judgment  obtained  on  a  state  of  facts  pre- 
sented in  the  pleadings,  is  made  the  ground  work  of  a  final 
judgment,  obtained  on  a  different  state  of  facts  presented  by 
the  pleadings.     This  is  too  unjust  to  be  legal. 
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*  Bat  amendments  are  never  allowed  without  notice  where 
the  opposite  party  is  put  in  a  worse  situation.  2  Ten..54.  In 
this  case  the  defendant  was  put  in  a  worse  sitoatioiiy  for  by  die 
amendment  his  liability  was  increased  one  thousand  dollan. 

See  1  Tidd  Pr.  513, 14. 

* 

Reid  and  A,  Eunvg^  for  the  defendant. 

Green,  J.,  delivered  the  opinion  of  the  court. 

In  this  ease,  the  defendant  in  error  brought  his  action  of 
covenant,  to  the  September  term  1845,  of  the  circuit  court  of' 
Davidson  county,  against  the  plaintiff  in  error,  laying  the 
damagesMn  his  writ,  at  one  thousand  dollars.  At  the  Septem- 
ber term,  1846,  the  defendant  failing  to  plead,  the  plaintiff,  on 
the  16th  of  September,  took  judgment  by  default,  and  an  in- 
quiiy  of  damages  was  awarded. 

On  the  20th  of  September,  at  the  same  term,  the  plaintiff 
moved  for  leave  to  amend  his  writ,  by  making  his  damages 
two  thousand  dollars,  which  was  granted  by  the  court.  At 
May  term  1847,  a  jury  was  sworn  to  enquire  of  the  damages, 
and,  returned  a  verdict  for  $2009,68,  upon  which  verdict, 
judgment  was  rendered  for  the  damages  aforesaid,  and  the 
costs. 

To  reverse  this  judgment,  the  present  writ  of  eiror  is 
brought.  The  plaintiff  in  error,  now  insists,  that  the  court 
erred  in  proceeding  to  execute  the  enquiry  of  damages,  .after 
the  writ  was  amended,  but  that  the  judgment  by  default, 
should  have  been  set  aside,  and  time  to  plead  allowed  him. 

It  is  not  denied  but  that  the  court  was  authorized,  by  the 
act  of  1809  ch.  49,  sec.  21,  to  permit  the  amendment  in  ques- 
tion, at  the  stage  of  the  proceeding,  in  which  it  was  done  in 
this  case ;  but  it  is  argued,  that  as  the  writ  was  enlarged  by 
the  amendment,  it  is  possible  that  the  defendant  might,  if  he 
had  been  permitted,  have  put  in  a  plea,  resisting  the  whole 
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demand ;  which  he  did  not  chooe^  to  do,  when  only  one  thoa* 
sand  doUara  was  demanded  by  the  writ. 

We  do  not  perceive  the  force  of  this  argoment.  It  is  to  be 
presumed,  that  a  party  who  has  a  valid  defence  to  an  action, 
will  not  fail  to  put  in  that  defence.  If  the  plaintiff  has  no 
right  to  recover  anything ;  it  cannot  be  supposed  the  defend- 
ant wonld  be  willing  he  should  recover  one  thousand  dollars 
without  defence,  and  if  the  plaintiff  were  entitled  to  any, 
the  smallest  damages  he  was  entitled  to  his  judgment  by 
default,  on  the  failure  of  the  defendant  to  plead. 

The  judgment  by  default,  would  be  precisely  the  same, 
whether  the  damages  claimed  were  one,  or  two  thousand  dol- 
lars; and  IT  the  plaintiff  was  entitied  to  recover  any*  thing, 
and,  that  he  was,  the  defendant's  failure  to  plead  proves,  the 
fact  that  the  amendment  was  made,  after  the  judgment  by  de- 
fault, could,  by  no  possibility  affect  the  defendant  ii\juriousIy. 
The  only  question  for  investigation  was,  as  to  the  amount  of 
damages,  to  which  the  plaintiff  was  entitled.  By  our  prac- 
tice, a  defendant,  is  supposed  to  be  in  court,  after  the  service 
of  the  writ,  until  the  final  judgment  without  entering  his  ap- 
pearance ;  and,  as  by  law,  the  court  may  from  time  to  time, 
amend  the  writ  and  other  process  on  such  terms,  as  in  its  dis- 
cretion it  may  prescribe ;  it  is  incumbent  on  the  other  party,  to 
ask  for  such  order,  as  may  be  reasonable,  or  as  the  amend- 
ment allowed  his  adversely,  may  make  necessary. 

If  he  does  not  do  this,  and  the  court  has  exercised  a  sound 
discretion  in  allowing  the  amendment,  it  cannot  be  error, 
that  the  court  has  failed,  to  make  an  order,  that  additional 
pleadings  may  be  filed,  no  such  order  being  desired  by  the 
parties. 

In  this  case,  if  Fowlkes  had  desired  to  plead,  he  would 
certainljT  have  been  permitted  to  do  so,  if  he  had  produceil 
a  plea,  with  the  proper  afiidavit.    But  as  he  failed  to  make 
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such  application,  we  are  to  infer,  that  he  did  not  wish  to  plead 
to  the  action. 

Indeed,  he  could  not  possibly  have  any  defence  after  the 
amendment,  which  would  not  have  been  equally,  a  defence 
before  that  order  was  made.  And  therefore,  it  would  have 
been  absurd,  for  the  court  to  have  set  aside  the  judgment  by 
default,  to  give  the  party  until  imother  term,  to  make  a  de* 
fence  which  he  had  failed  for  a  year  after  the  declaration  was 
filed,  to  put  in. 

The  verdict  and  judgment  are  for  $2009  68,  and  damage 
laid  in  the  writ  is  $2000,  only.  It  was  error  in  the  court  to 
render  judgment  on  this  verdict;  and  the  judgment  must, 
therefere  be  reversed;  but  as  the  defendant  in  error,  proposes, 
to  remit  the  excess  of  damage  beyond  the  sum  laid  in  the 
writ;  if  he  shall  do  so,  this  court,  proceeding  to  render  such 
judgment  as  the  circuit  court  should  have  rendered,  had  such 
remittitur  been  made  in  that  court,  order  that  he  recover 
the  said  sum  of  $2000,  and  the  costs  of  the  court  below ;  but, 
that  the  plaintiff  in  error  recover  the  costs  of  this  writ  of 
error. 


Eaton  vs.  Breathett. 

It  is  a  general  rule  of  chanceiy  practice  that  if  no  relief  be  askeil  for,  none  can  be 
granted.  The  rule  is  different  in  cases  of  attachment  bills,  filed  under  the  act  of 
1886f  eh.  43.  The  bill  need  only  state  a  debt  by  a  non-resident  and  thepraseooe  of 
property,  with  a  prayer  that  it  he  attached  for  the  satisfaction  of  the  debt. 

Eaton  filed  an  attachment  bill  in  the  chancery  court  at  Frank* 
lin,  against  M.  Breathett,  which  had  been  levied  on  the  prop- 
erty of  defendant.  The  bill  stated  the  existence  of  a  debt 
due  to  complainant  by  defendant;  that  she  was  a  non-resident 
and  had  estate  within  the  state,  and  prayed  that  the  property  be 
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attached.  There  was  no  prayer  that  the  property  be  sold  and 
the  proceeds  applied  to  the  satisfaction  of  the  debt  andjao 
prayer  for  general  relief.  The  defendant  did  not  appear,  and 
decree  was  entered  for  complainant,  and  the  slayes  were  or- 
dered to  be  sold  for  the  satisfaction  of  the  debt. 

A  transcript  of  the  proceedings  in  the  case  was  filed  with 
the  clerk  of  the  supreme  court,  and  an  assignment  errors  filed. 

E.  H.  Ewing  and  Read^  for  complainant. 

James  Campbell,  for  defendant. 

In  this  case  there  is  no  prayer  for  any  relief  in  the  bill,  and 
this  it  is  believed  is  fatal.  To  obtain  relief  in  a  court  o^  equi- 
ty, complainant  must  ask  it.  Story's  Equity  PI.  sec.  40,  41, 
42,  43.      . 

The  complainant  prays  for  an  attachment  to  issue.  TMs 
is  a  prayer  for  process,  but  is  no  prayer  for  relief  Story's  Eq. 
PI.  sec.  44. 

If  you  dispense  with  a  prayer  of  the  bill  where  will  you  stop? 
The  books  tell  us — that  in  order  to  make  a  man  a  defendant, 
to  a  bill,  you  must  say  so,  and  pray  process  against  him.  Now 
will  you  dispense  with  this  too?  lb.  44.  Is  it  not  as  important 
that  the  complainant  should  ask  for  relief,  as  that  he  should 
ask  for  process  of  spa.  and  more  so?  Yet  unless  process  is 
prayed,  defendant  is  not  bound  to  answer. 

a 

This  is  a  decree  obtained  upon  an  attachment,  where  de- 
fendant was  not  served  with  process,  where  she  did  not  appear 
either  by  herself  or  counsel,  and  where  of  course  she  can  now 
avail  herself  of  every  informality — that  she  could  have  avail- 
ed herself  of  in  the  court  below,  had  she  been  in  court  there. 

LordHardwicke  says:  where  there  is  no  special  prayer,  in 
some  cases  the  prayer  for  general  relief  is  sufiicient,  &;c.  Is 
not  this  tantamount  to  saying  that  where  there  is  no  prayer  at 
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aUy  it  is  not  sufficient.    The  prayer  of  the  bill  is  enum^ated 
in  Story's  £q.  PL  as  one  of  its  essential  parts. 

TuELET,  J.  deUvered  the  opinion  of  the  court. 

This  is  an  attachment  bill  filed  in  the  chancery  coturt  at 
Franklin,  by  the  complainant  against  the  defendant,  under  the 
provisions  of  the  act  of  1836,  chap.  43.  The  bill  charges  that 
the  defendant  is  a  resident  citizen  of  the  State  of  Mississippi, 
and  is  indebted  to  the  complainant  by  bUl  single  in  the  smn  of 
Si  100;  that  she  is  the  owner  of  a  negro  man  named  Randal, 
and  a  tract  of  land  of  sis  or  seven  hundred  acres  in  William- 
son county,  State  of  Tennessee,  and  prays  for  a  writ  of  attach- 
ment against  said  property,  and  for  a  subpoena  to  answer,  but 
nothing  fiirther .  .  And  it  is  now  contended  that  no  relief  against 
this  property  can  be  granted,  because  none  is  asked. 

It  is  not  to  be  denied  that  as  a  general  rule  o^  chancery 
practice,  no  relief  can  be  granted  in  chancery  if  none  be  ask- 
ed; but  the  proceeding  by  this  bill  is  not  according  to  the  usual 
course  of  chancery  practice,  but  is  under  a  statute  making  pro- 
vision for  a  particular  class  of  cases,  the  practice  upon  which 
is  regulated  by  the  statute.  By  the  1st  section  it  is  provided, 
*'that  when  any  person  or  persons  who  are  non-residents  of 
this  State,  have  any  real  or  personal  property  of  either  a  legal 
or  equitable  nature  or  choses  in  action  in  this  Slate  and  such 
non-residents  shall  be  indebted  to  any  citizen  of  Ihis  state  or 
any  other  state  or  states,  it  shall  be  lawful  for  such  creditor 
without  first  having  obtained  a  judgment  at  law  to  file  a  bill 
in  chancery  to  have  said  real  or  personal  property  or  choses  in 
action  and  debts  attached,  and  that  it  shall  be  the  duty  of  the 
sheriff*  or  other  officer  to  attach  and  take  into  his  possession  die 
personal  property  or  so  much  thereof  as  is  necessary  to  sat- 
isfy the  complainant's  claim;  and  to  levy  such  attachment  up- 
on the  real  estate  of  the  defendants,  whidi  said  property  shall 
be  sold  to  satisfy  said  claim  in  the  manner  after  directed.'' 
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Now  under  this  statate  all  that  is  necessary  to  authorize  a 
court  of  chancery  to  grant  relief,  is  liiat  the  bill  should  shew  an 
indebtedness  on  the  part  of  the  defendant,  that  he  or  she  is  a 
non-resident,  and  has  property  real  or  personal  or  debts  or  cho- 
ses  in  action  in  this  state,  and  pray  that  the  same  may  be  at- 
tached, which  shall  be  accordingly  done,  by  the  order  of  a 
chanceUor  and  the  same  sold  by  a  decree  of  the  oomlto  satisfy 
the  demand  without  a  prayer  to  that  effect,  because  the  statr 
nte  specially  provides  that  the  property  when  attached  snail 
be  sold  for  that  purpose. 

We  are  therefore  of  opinion  that  the  bill  is  not  defective  in 
not  praying  for  q)ecific  relief  against  tlie  property,  and  affirm 
the  decree  of  t&e  chanceUor. 


« 

Lewis  et.  ux.  vs.  James  et.  als, 

1.  The  widow  it  entitled  to  dower  in  the  equitable  ettatea  of  her  husband  and  to  dia- 
chafg«  the  eocombrancet  on  such  estates  with  the  personalty. 

8.  Where  real  estate  was  sold  at  chancery  sale,  and  the  purchaser  believing  that  be  ha4 
acquired  a  good  title,  placed  valuable  improvements  an  it  for  the  manufacture  of 
iron,  and  it  appearing  on  bill  filed,  that  the  estate  was  subject  to  dower^t  is  held 
by  the  court,  that  in  as  much  as  it  would  be  inequitable  for  the  complainant  to  be 
benefited  by  the  improvements  at  the  expense  of  defendant,  or  for  her  to  be  admitted 
to  a  partnership  in  the  manu&ctory,  that  it  would  be  proper  sod  the  court  had  the 
power  to  decree  an  annual  payment  of  money  to  the  complainant  in  lieu  of  dower, 
equivalent  to  the.  annual  value  of  her  interest  in  the  estate. 

Jesse  A.  Branson,  William  B.  Bartee  and  G.  M.  Shelby, 
were  partners  in  1835,  in  the  Byryi  Forge  Iron  Works.  In  June 
1836,  Shelby  sold  his  interest  to  Brunson  and  Bartee.  On 
the  6th  day  of  January  1837,  Bartee  conveyed  his  moiety, 
together  with  four  negroes,  to  one  James  H.  Bingham  as 
trustee,  to  secure  a  debt  of  93000  to  Shelby,  due  Ist  Januaiy 
1839.  In  1837,  Brunson  died,  and  his  moiety  of  the  forge 
was  sold  under  order  of  court,  and  Louisa  L.  Brunson  his 
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Mddow  became  the  purchaser.  On  the  19th  Jane  1837,  the 
said  Louisa  L.,  resold  said  moiety  to  Bartee  for  the  considera- 
tion of  $12000,  and  the  payment  by  Bartee  of  the  partner- 
ship debts ;  and  on  the  same  day,  Bartee  conveyed  to  Shelby 
as  trustee  the  said  moiety  interest  so  purchased,  and  sundry 
negroes,  including  the  four  negroes  embraced  in  the  deed  to 
Bingham#to  secure  the  payment  of  the  $12,000  and  the  part- 
nership debts.  Bartee  died  in  March  1838,  leaving  the  com- 
plainant Elizabeth  G.,  his  widow,  (and  three  children  him 
surviving,)  who  subsequently  intermarried  with  complainant 
James  M.  Lewis.  Robert  Tompkins  qualified  as  administra- 
tor of  said  Bartee,  and  as  such  suggested  the  insolvency  of 
his  estate.  At  the  July  term,  1838,  of  the  circuit  court  at 
Dover,  a  petition  was  filed  in  the  names  of  the  children  and 
personal  representative  of  said  Bartee,  in  which  petition  the 
trustees  and  beneficiaries  in  the  two  deeds  mentioned  also 
joined,  praying  a  sale  of  the  said  forge  and  works  as  mani- 
festly for  the  interest  of  all  concerned.  Upon  this  petition  a 
sale  was  had,  and  Louisa  L.  Brunson  became  the  purchaser 
for  the  sum  of  $5687.  This  sale  was  confirmed  at  the  March 
term,  1839,  of  said  court,  and  the  purchaser  executed  her 
notes  for  the  purchase  money.  No  final  disposition  has  been 
made  of  this  fund. 

Shortly  after  this  sale  the  forge  and  premises  attached  were 
sold  to  the  defendant  James  L.  James  by  Mrs.  Branson  for 
$6000,  and  thereupon  he  took  possession  of  the  same  and  has 
remained  in  possession  ever  since,  having  made  large  and 
valuable  improvements.  In  the  meantime,  Mrs.  Brunson 
intermarried  with  Tompkins,  the  administrator  of  Bartee, 
having  first  purchased  and  taken  an  assignment  of  Shelby's 
debt  of  $3000,  and  trast  deed  made  to  secure  the  same.  In 
the  meantime  also,  as  the  instalments  of  the  $12,000  purchase, 
and  the  partnership  debts  agreed  to  be  paid  by  Bartee,  re- 
spectively  fell  due,  Shelby  sold  the  negroes  in  the  deed  to  him 
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as  trustee,  including  the  four  negroes  embraced  in  the  deed 
to  Bingham,  and  paid  the  proceeds  in  satisfaction  of  the  debts 
secured  in  said  deed.  The  four  negroes  mentioned  sold  for 
more  than  sufficient  to  satisfy  the  $8000  secured  by  the  deed 
to  Bingham,  but  the  proceeds  were  paid  to  Mrs.  Brunson  on 
the  $12,000.  The  lands  and  negroes  conveyed  by  the  several 
deeds  brought  (18,040.  The  debts  secured  to  be  paid  amount- 
ed to  $10,013.  This  bill  was  filed  on  the  23d  October  1843, 
by  James  L.  Lewis  and  wife  Elizabeth,  to  obtain  dower  in 
the  moiety  of  the  Byrn  Forge  and  works  conveyed  to  Bing- 
ham as  trustee  to  secure  the  $3000  due  to  Shelby.  The  cause 
came  on  for  final  hearing  on  the  29th  April  1847,  at  the  chan- 
cery court  at  Clarksville,  before  the  Hon.  Terry  H.  Cahal, 
jchanceUqjr,  who  decreed  in  favor  of  complainant.  The  decree 
after  reciting  the  facts  as  hereintofore  detailed,  proceeds  thus: 
*^And  the  court  being  of  opinion,  that  the  widow's  right  tq 
dower  in  the  equitable  estates  in  said  forge  and  lands,'  attctch- 
ed  on  the  death  of  her* husband  the  said  Bartee,  an4  that  the 
money  arriving  from  the  sale  of  the  four  negroes  conveyed  to 
said  Bingham  ought  to  be  applied  to  the  discharge  of  Shelby's 
debt,  and  that  Mrs.  Louisa  L.  Brunson,  now  Mrs.  Tompkins, 
cannot  force  Shelby  to  a  satisfaction  of  his  debt  out  of  the 
moiety  of  the  forge  and  Icmds,  to  let  her  into  the  benefit  of 
the  proceeds  of  the  four  negroes,  to  the  defeat  of  the  widow 
of  her  dower;  and  the  court  being  likewise  of  opinion,  that 
the  sale  of  the  fiirge  and  lands,  by  decree  of  the  circuit  court 
of  Stewart  county,  and  purchase  thereof  by  Mrs.  Brunson, 
and  sale  by  her  to  defendant  James,  cannot  deprive  the  widow 
of  her  dower  in  said  forge  and  lands,  so  far  as  incumbrance 
were  removed  by  the  personalty  conveyed  by  said  deed  of 
trust;  and  it  appearing  to  the  court  that  the  incumbrances 
upon  the  moiety  conveyed  to  Bingham  for  Shelby's  benefit, 
was  wholly  removed  and  discharged,  and  complainant  de- 
clining any  account  as  to  the  other  moiety,  the  court  doth 
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order  and  decree  tbat  complainants  are  entitled  to  have  dower 
in  one  moiety  of  said  forge  and  lands.    And  it  is  therefore 

ordered,  that : be  commiBsioners  to  allot  and 

assign  said  dower,  and  that  when  assigned  the  complainant 
'  be  let  into  the  possession  and  ei\joyment  thereof  by  said 
James.  It  is  furtiier  decreed  that  complainaiits  are  entitled  to 
one  sixth  of  the  rents  of  said  forge  and  lands  from  the  death 
of  said  William  B.  Bartee.  It  is  therefore  ordered,  that  the 
clerk  and  master  of  this  court,  take  an  account  of  the  rents 
with  said  James  from  the  time  he  took  possession  with  an- 
nual interest,  and  of  the  improvements  and  meliorations; 
should  the  improvements  exceed  the  rents  and  profits,  set 
ofi*  the  rents  and  profits  so  far  as  they  go ;  should  the  rents 
and  profits  exceed  the  improvements  state  the  bidance  of 
rents,  and  make  report  to  t^e  next  term  of  this  court.** 

T.  Washington^  6.  A.  Henry  and  E.  H*  Fbster  Jr.  for  com- 
plainants. 

F.  B.  Fogg^  Shackdford  and  BaHey^  for  defendants. 
TuRLET,  J.  delivered  the  opinion  of  the  court. 

In  this  case  we  are  satisfied,  that  die  complainant  is  enti- 
tled to  dower,  in  one  half  of  the  premises  in  the  pleadings 
mentioned,  that  is,  one  sixth  of  the  whole  and  affirm  the  de- 
cree of  the  chancellor  thus  far. 

But  inasmuch  as  the  defendant  is  an  honest  purchaser  of  the 
premises,  and  in  good  faith,  believed  that  he  had  acquired  the 
same  free  from  any  claim  for  dower,  on  the  part  of  the  com- 
plainant, and  has  since,  put  valuable  improvements,  by  addi- 
tions  to  the  Iron  Works  erected  upon  the  land  previous  to  his 
purchase,  both  in  machinery  and  other  things^  to  tiie  amount 
of  several  thousand  dollars,  whereby  the  annual  value  diereof^ 
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has  been  greatly  increased,  and  that,  suice  the  complainant's 
right  to  dower  has  accrued ;  and  it  appearing  to  us,  that  it  is 
inequitable  to  allow  her,  to  be  benefittedout  of  the  defendant's 
expenditures,  without  paying  her  portion  thereof,  and  that  to 
do  thu,  may  be  impossible  for  her :  and  it  being  impossible  so 
to  allot  her  dower,  with  fairness  to  herself  without  letting  her 
into  an  eigoyment  of  a  part  of  the  works,  which  cannot  be 
done  by  making  her  a  tenant  in  common  to  the  extent  of  her 
interest,  with  the  defendant,  i^ithout  making  her  his  co-partner 
to  that  extent,  which  justice  to  him  will  not  permit  on  the  ac- 
count of  his  individual  outlay  for  the  improvement  of  the  prop* 
erty. 

We  dierefore  direct,  that  the  clerk  and  master  take  an  account, 
showing  what  was  the  annual  value  of  the  property  at  the  time 
the  complainant's  right  of  dower  accrued ;  and  what  it  was  when 
the  defendant  took  possession  under .  his  purchase  from  Mrs. 
Brunson,  and  from  that  time,  we  decree  against  the  defendant, 
the  one  sixth  part  thereof  annually  vidth  interest  up  to  the  time 
of  this  decree,  for  which  judgment  will  be  given  against  him 
in  favor  of  the  complainant.  And  from  this  time  forward,  we 
decree  that  she  be  allowed  annually,  the  one  sixth  part  of  the 
same  valuation  during  her  life,  as  her  dower,  and  that  the  same 
be  charged  upon  the  estate.  And  if  at  any  time  hereafter, 
said  works  should  cease  to  secure  to  her  the  amount  from  any 
cause  whatever,  that  that  she  may  then  have  her  interest  of 
oiie  sixth  part  of  the  whole  tenement  laid  off  to  her  by  metes 
and  bounds,  and  be  let  into  possession  of  the  same. 
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Beaumont  Sl  Irwin  vs,  Yeatman  et  als,      ' 

1  A  oerdficate  of  probate  in  the  asual  form,  sim^ned  hy  a  person  at  deputy  clerk,  wHh 
oat  anywhere  namfof  the  principal,  ia  gfood  both  at  common  law  and  oDdertbaacf 
of  1838,  ch.  150.  nee.  1. 

2.  Begiitrationof  a  mortgage  on  a  ateamboatin  aooordanee  with  the  regiatration  lawa 

of  this  State,  will  confer  a  valid  title  on  the  mortgagee,  as  against  purchasers  under 
ajudicial  sale  subsequently  made  in  Louisiana. 

On  the  2d  day  of  February,  1844,  Joseph  Irwin  sold  to  A. 
D.  Wetherspoon,  of  Montgomery  county,  the  one  fifth  part  of 
the  steam  boat  "Water  Witch"  for  $500,  payable  on  the  let 
day  of  Oct.  1844.  And  on  the  same  day,  Wetherspoon  made 
a  mortgage  or  conveyance  to  Beaumont  as  trustee  to 
secure  the  note  given  for  the  purchase  money  as  above. 
This  deed  was  acknowledged  before  the  deputy  clerk  of  Mont- 
gomery county  court,  on  the  10th  February,  and  registered  in 
the  register's  office  of  said  county  on  the  same  day.  The  cer- 
tificate of  probate  was  as  follows: 

State  of  Teknessee,        ) 
Mmdg€fmery  County,    \       Personally  appeared  before  me, 

John  H.  M'Fall,  deputy  clerk  of  the  county  court  of  Montgom- 
ery county,  A.  D.  Wetherspoon,  the  within  named  bargainor, 
with  whom  I  am  personally  acquainted,  and  acknowledged 
that  he  executed  the  within  mortgage  for  the  purposes  therein 
contained.  Witness  my  hand  at  office,  this  10th  day  of  Feb- 
ruary, 1844.  JNO.  H.  M'FALL,  DepUy  Clerk. 

This  deed  was  not  registered  on,  nor  filed  with  the  title  pa* 
pers  of  the  steam-boat.  The  boat  proceeded  from  the  port  of 
Glarksville,  where  it  was  lying  at  the  time  of  the  sale  and 
mortgage,  to  New  Orleans — and  was  there  attached  by  Yeat- 
man &L  Co.  for  a  debt  due  to  them  from  other  part  owners  of 
the  boat,  on  the  13th  February,  1844,  by  attachment  issued 
firom  the  commercial  court  of  the  city  of  New  Oceans.  After 
the  boat  was  attached,  the  crew  and  officers  filed  their  claims 
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for  wages,  dec,  claiming  preference  over  the  attaching  debt — 
andsabseqnently,  to  wit,  on  the  13th  of  March,  1844,  the  said 
boat  was  sold  by  the  sheriff  of  the  commercial  court,  nnder  a 
decree  of  the  court  settling  the  priority  of  debts,  &c.,  and  the 
said  Yeatman  &  Co.  became  the  purchasers,  at  $1300,  and  re- 
ceived a  deed  from  the  sheriff.  Upon  theretom  of  the  boat  to 
Nashville,  on  the  17th  June,  1844,  Irwin  and  Beaumont  com- 
menced their  attachment  suit  tQ  enforce  their  mortgage  lien  on 
said  boat.  The  cause  came  on  to  be  heard  at  the  October 
term  of  the  chancery  court  at  Clarksville,  before  the  Hon.  ,* 
Terry  H.  Cahal,  chancellor,  dec.  and  a  decree  was  rendered  in 
fisivor  of  complainants,  and  the  defendants  appealed. 

• 

BaSejfi  for  the  complainants. 

The  mortgage  was  registered  in  accordance  with  the  laws 
of  Tennessee,  and  Independently  of  the  acts  of  congress,  on 
this  sul^ect  the  title  clearly  passed. 

The  ol^ect  of  congress  in  passing  the  registration  laws  was  to 
protect  American  shipping.  And  so  far  as  creditors  or  subse- 
quent purchasers  from  the  mortgagor  are  concerned,  the  regis- 
tration required  by  the  acts  of  congress  is  unn^essary.  16 
Peters,  216;  Story's  Conf.  Laws,  370-1. 

An  act  of  1794,  provides  that  the  deputy  clerks  of  the  differ- 
ent county  courts  shall  take  the  oath  prescribed  for  their  prin- 
cipals, and  thus  they  are  made  officers  of  the  court,  recogniz- 
ed as  such  by  law,  and  not  the  mere  servants  of  their  princi- 
pals. The  act  done  in  this  case  by  the  deputy,  was  a  mere 
ministerial  act,  which  a  deputy  might  lawfully  do. 

Of  his  appointment,  being  an  officer  of  the  court  and  his 
appointment  a  mp^tter  of  record,  the  courts  will  judicially  take 
notice,  and  why  require  of  him  to  state  that  he  was  deputy^  for 
a  particular  person,  when  that  fact  is  a  matter  of  record? 

In  1  L.  Rajrmond,  688,  where  a  deputy  sheriff  appointed  a 
SS—Vol.  viu. 
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bailifT  to  do  a  partioular  aot,  under  kifl  own  seal,  it  wm  heM 
by  the  court  to  be  good.  See  also  12  Modem  fbep.  467; 
Cro.  Eaiz.  588. 

A  return  made  by  a  deputy  sheriff  In  his  own  name,  held 
good.    5  Littell,  198 ;  4  Vermont,  61^ 

Justice  Stoty  says  that  although  agents  are  nsqniredto  do 
every  act  connected  with  their  agency  in  tile  nanfess  of  their 
principals,  yet  this  rule  does  not  spflj  to  the  deputies  of  pab- 
fie  ofBcers.    Story  on  Agency,  176,  in  note. 

« 

O.  A.  Henrff^  for  die  defendants. 

There  are  two  questions  presented  by  this  record,  on  which 
Yeatman  relies:  1st.  That  the  acknowledgment  of  the  trust 
deed  before  the  deputy  clerk,  as  such  was  insufficient  and  did 
not  authorize  its  registration,  and  created  no  lien  against 
creditors  and  purchasers  without  notice.  •  The  act  of  1838, 
Nicholson's  Supplement,  page  236,  is  the  only  act  of  our  le- 
gislature which  authorized  a  deputy  clerk  to  take  the  acknow- 
ledgment  of  deeds  at  all,  and  that  provides  he  shall  do  this  act 
in  the  name  of  his  principal  only. 

Our  system  of  registration  is  one  of  positive  law,  founded 
on  grounds  of  general  policy  created  by  the  statutes  of  the 
state,  and  must  be  strictly  followed,  and  all  probates  must  be 
in  pursuance  of  the  statutes  of  the  state.  ChtmeU  ya.  Stockton 
page  84, 7  Hum. 

The  clerk,  in  taking  probates,  is  a  judicial  rather  than  a 
ministerial  officer,  and  the  power  of  the  deputy  to  take  probates 
of  deeds  is  not  an  incident  to  his  office  as  deputy,  but  is  deriV- 
ed  from  the  statute  law  of  the  state. 

If  at  common  law  the  deputy  could  take  probate  of  a  deed, 

he  must  do  it  in  the  name  of  his  principal,  and  not  in  his  own 

name  as  deputy.    Cruise's  Dig.  vol.  3  and  4,  page  90.    Title 

office.     See  also  Story  on  Agency,  page  136,  7,  8. 

''  The  principle  referred  to  in  the  note  2,   page  139  of  Stoiy 
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•A  Ageacy,  applies  to  casee  where  the  office  is  pure  mimste-' 
rial  merely. 

2nd.  Yeatman  contends  the  mcrtgaf  e  or  deed  of  trust  from 
Wtth«rspoosi  to  Irwin,  shovdd  have  been  registered  on  or  de- 
posited with  the  title  papers  of  the  boat,  and  that  a  mortgage 
of  the  ordipary  character  registered  in  another  state  only, 
creates  no  lien  on  Ibe  boat.  The  purdiaser  of  a  vessel  in  a 
fcretgn  piMrt,  looks  only  to  the  register  and  other  ship  papers  to 
ascertain  die  title  and  incumbrances  on  the  boat.  7  La.  Rep. 
402. 

ToELBT,  J.  delivered  the  opinion  of  the  court. 

'  Two  questions  are  presented  for  consideration  in  this  case. 
Ist.  Is  the  deed  or  mortgage,  under  which  the  complainants 
claim,  legally  proven  for  registration?  We  think  it  is.  It  was 
acknowledged  before  John  H.  McFall,  the  depnty  clerk  of  the 
Montgomery  county  court,  Tennessee,  on  the  10th  df  February, 
1844,  who  certifies  thereon,  that  it  was  on  that  day  acknow- 
ledged before  him,  as  deputy  clerk  of  the  county  court  of 
Montgomery  county,  by  the  bargainor,  O.  D.  Witherspoon, 
with  whom  he  was  personally  acquainted,  to  have  been  exe- 
cuted by  him  for  the  purposes  therein  mentioned.  It  is  argued 
that  th^  certificate  of  acknowledgment  is  not  good,  because 
the  same  was  not  taken  in  the  name  of  the  principal,  by  the 
<loptity>  AS  is  required  by  the  ist  section  of  the  act  of  1838^ 
chap.  150.  That  statute,  after  legaliziiig  certain  probates  and 
'  acknowledgments  of  difierent  kinds  of  conveyances  thereto- 
fore taken  and  certified  by  deputy  clerks,  {Mrovides,  ''that  thfiite^ 
after  the  legally  apypointed  deputy  clerk,  of  any  county  court 
in  this  state,  shall  be  authorized  to  take  the  probate  and  ac- 
knowledgment of  all  such  instruments  of  writing  in  the  name 
of  the  principal,  by  his  deputy:  Provided,  such  probate  and 
aehaowledgment  be  taken  and  certified  in  the  manner  directed 
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by  law."  Now,  how  this  acknowledgment  of  the  ezecntion  of 
the  mortgage  made  before  the  deputy  clerk  could  have  been 
taken  in  the  name.of  the  principal  clerk,  it  eeemB  very  difficult 
to  conceiye.  How  would  the  entry  of  the  acknowledgment 
be  endorsed?  This  day  personally  appeared  before  A.  B.,  tiie 
principal  clerk  of  the  county  court  of  Montgomery,  by  his  de- 
puty G.  D."  This  is  not  so;  for  an  appearance  before  the 
deputy  is  not  an  appearance  before  the  principal,  and  cannot 
possibly  be.  Well  let  us  see  again.  '^This  day  personally  ap- 
peared before  A.  B.  the  deputy,  and  acknowledged  to  C.  D. 
the  principal" — ^this  will  not  do^for  an  acknowledgment  to  A.  B. 
Is  not  and  cannot  be  an  acknowledgment  to  C.  *D.  It  not  be- 
ing a  case  where  the  acknowledgment  inures  upon  the  rela- 
tion of  principal  and  agent:  there  being  nothing  acknowledged 
for  the  benefit  of  the  principal.  Well  again:  "this  day  person- 
ally appeared  before  A.  B.  the  principal  clerk,  G.  D.  and  ac- 
knowledged. Test,  E.  P.  deputy."  This  is  not  true:  the  ap- 
pearance was  not  before  A.  B.  the  principal,  bat  E.  F.  the 
deputy ;  and  if  it  had  been  before  the  principal,  the  principal 
must  have  certified.  Then  it  seems  to  us  that  an  acknowledg- 
ment of  deed  can  only  be  taken  in  the  name  of  the  person 
before  whom  the  acknowledgment  is  made,  and  that  there  is 
no  sense  in  talking  about  taking  it  in  the  name  of  a  person  be- 
fore whom  it  is  not  made.  It  is  true,  the  signature  to  the  certifi- 
cate might  be  A.  B.  principal  clerk,  by  his  deputy,  G.  D.butntt 
htmof  The  signature  by  the  deputy  binds  the  principal  to 
nothing:  it  is  not  like  a  contract,  where  the  agent  must  bind 
the  principal  by  his  signature  or  there  is  no  obligation  on  htf 
part:  the  act  is  merely  ministerial  on  the  part  of  the  de- 
puty, and  is  good  by  law,  independent  of  the  statnte,  which 
makes  no  new  rule  except  it  be  (as  is  contended)  by  implica^ 
tion.  We  will  not  take  from  the  deputy  cleric  a  ministerial 
poiprer  existing  before  the  statute,  by  implication.  That  this 
power  exists  independent  of  the  statnte— see  Ist  Lord  Ray- 
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mond,  688;  12tb  Mod.  467;  5th  Lit.  Ky.  Rep.  198;  4th  Ver- 
moat,  616. 

2nd.  It  is  argued  though  not  pressed,  that  inasmuch  as  the 
mortgage  is  upon  a  steam  boat,  the  mere  registration  of  it  in 
the«county  of  Montgomery,  the  boat  at  the  time  when  it  was 
executed,  being  in  the  port  of  Clarksville,  in  Montgomery 
county,  is  not  such  a  registration  as  would  defeat  the  sale  in 
Louisiana  under  which  the  defendants  claim:  but  that  the 
same  should  have  been  registered  on  or  deposited  with  the  title 
papers  of  the  boat.  We  know  of  no  law  in  this  state  requir- 
ing such  proceeding.  The  registration  of  the  mortgage  is  good 
in  Tennessee,  whatever  it  may  be  elsewhere,  and  the  boat  be- 
ing found  in  Tennessee,  will  be  subjected  by  decree  un- 
der  the  mortgage.  The  decree  of  the  court  below  will  be 
affirmed. 


Abnbtt  exV.  t».  Weeks  et  ah. 


On  nn  iieiie  devinmriii  velman,  the  penon  appoinied  ezeentor  it  a  competent  wit- 

deelaretioni  egeimt  the  will  are  not  admiaaible. 


Samuel  Weeks,  a  citizen  of  Franklin  county,  Tennessee, 
was  married  to  his  third  wife  at  an  advanced  age,  and  made 
a  will  a  short  time  before  he  died,  which  took  place  in  his 
eighty-eighth  year.  He  willed  his  property  to  his  last  wife  and 
two  daughters.  He  appointed  David  Amett  executor  of  this 
win.  An  issue  was  made  up  by  the  children  of  a  previous 
marriage  with  the  executor  and  the  devisees  in  the  will,  as  to 
the  validity  of  the  will,  which  was  certified  to  the  circuit  court 
fiir  trial.  It  came  on  at  the  January  term,  1847,  and  was  sub^ 
mitted,«by  the  presiding  judge,  Marchbanks,  to  a  jury.  It  was 
proved  on  tiie  trial,  that  the  executor  said:  "He  neveic  felt  so  ^ 
awfhl  as  he  did  when  the  witnesses  proved  old  man  Weeks' 
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will;  that  it  was  no  more  the  old  man's  will  than  it  washb." 
This  evidence  was  objected  to,  but  it  was  admitted  to  go  to  the 

The  jndge  in  his  charge  to  the  jury  made  the  following 
eommentson  the  evidence,  to  wit,  that  David  Amett  had  no 
personal  interest  in  the  subject  matter  of  the  will,  bat  being 
a  party  to  the  suit,  it  was  competent  for  the  defendants  to  give 
in  evidence  his  declarations;  soch  declarations,  howev^,  were 
not  conclusive,  but  were  competent  to  be  taken  into  conside- 
ration by  the  jury,  in  connexion  with  all  the  other  evidence 
before  them,  and  it  was  for  thepi  to  determine,  when  taken  in 
such  connexion,  what  weight  and  effect  they  weYe  entitled  to, 
if  any;  that  the  legatees  had  a  right  to  have  the  validity  of 
the  will  tried  upon  the  testimony  and  upon  the  facts  detailed 
in  evidence,  without  being  prejudiced  by  the  opinions  of  the 
executor. 

The  jury  found  that  the  instrument  of  writing  offered  for 
probate  was  not  the  last  will  and  testament  of  the  deceased, 
and  judgment  was  given  acccordingly.  From  this  judgment 
the  executor  and  legatees  appealed. 

M.  T(wrf,  for  plaintiffs. 

W.  E,  Veiudde,  for  defendants. 

TuRL£7  J.  delivered  the  opinion  of  the  court. 

This  is  a  case  of  an  issue  of  devisavU  vd  non^  tried  in  the 
circuit  court  of  Franklin,  which  was  found  against  the  wilt, 
from  which  the  executor  appeals. 

Although  we  think  the  jury  might  from  the  prodf  have^weU 
found  in  favor  of  the  will,  yet  this  is  not  a  case  in  which  we 
would  reverse  the  judgment  upon  the  proof.  But '  trpon  the 
trial  declarations  made  by  the  executor  of  his  opinions  in  re* 
lation  to  the  execution  of  the  will  made  out  of  dootB  and  not 
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jupon  oath,  and  which  were  well  calculated  to  produce  an  ioi- 
proper  effect  upon  the  jury,  were  received,  though  objected 
to.  The  executor  has  uo  iatereat  whatever*  under  the  will, 
being  a  mere  naked  truBtee.  Thcadmissiona  of  a  naked 
trustee  are  not  admissible  to  effect  the  rights  of  the  cestui  que 
trusty  but  he  may  be  examined,  if  the  contending  party  thinks 
proper.  It  is  a  principle,  to  be  sure,  of  the  common  law,  that 
a  party  to  the  record  shall  not  be  examined ;  but  this  is  con- 
fined to  proceedings  at  the  common  law.  Now  the  proceed- 
inga  on  an  issue  of  devisavit  vd  nan,  are  not  at  the  common 
law,  but  aare  sui  generis^  and  regulated  by  statute.  In  En- 
gland, a  will  for  personalty  is  cfttacked  in  the  ecclesiastical 
courts,  and  for  realty,  in  the  common  law  courts,  and  in 
either  case,  an  executor,  is  a  competent  witness,  if  not  inter*' 
ested,  and  if  interested,  may  be  examined  by  the  opposite 
party.  There  would  be  no  sound  reason  for  an  opposite  rule. 
There  haa  been  nothing  decided  in  this  state,  conflicting  with 
this  rule.  The  common  law  rule,  that  a  parly  to  a  record 
phall  not  be  examined  as  a  witness,  has  been  recQg^i^ed, 
and  that  the  admissions  of  an  administrator  are  evidence 
against  him  in  a  suit  to  which  he  is  a  party-;  but  this  is  upoi^ 
the  ground  that  an  administrator  is  the  direct  representative 
of  the  intestate,  and  may  make  admissions  affecting  matters 
in  controversy  between  himself  and  others,  for  he  is  legally 
entitled  to  all  the  personalty  and  choses  in  action  of  the  in- 
testate, and  is  bound  to  pay  all  debts  due  from  him ;  and  an 
executor  after  the  probata  of  the  will,  occupies  the  same  posi- 
tion in  relation  to  personal  effects;  but  before  the  probate  of 
the  will  and  issue  of  letters  testamentaiy,  he  does  not  represent 
the  personalty  at  all,  and  therefore  can  make  no  admission, 
whatever  about  it.  But  in  this  case,  the  admissions  sought  to  be 
used,  are  not  as  to  rights  and  claims  Under  the  will,  but  as  to  the 
validity  of  its  execution.  If  the  will  be  not  established,  he  is 
not  the  executor,  because  there  being  no  will,  there  can  be  no 


550  NASHVIU^: 

executor.  And  if  it  be  established  in  the  present  case, 
claims  no  interest  under  it,  and  there  is,  therefore,  no  reason- 
able principle  for  excluding  his  evidence  and  receiving  hisraa- 
dom  declarations.  To  establish  a  different  principle,  might, 
and  would  no  doubt,  often  be  productive  of  mischief;  it  puts 
it  in  the  power  of  an  unprincipled  executor  to  make  admiB- 
.  sion  without  truth,  he  not  being  on  oath,  to  destroy  the  will 
and  defeat  the  trust  he  was  selected  to  execute.  It  is  in  vain 
to  say  that  the  jury  should  pay  no  attention  to  such  admifl- 
sion.  The  very  fact  that  he  propounds  the  will  for  probate  gives 
them  a  weight,  they  would  not  otherwise  be  entitled  to,  and  thiB 
cannot  be  obviated.  These  admissions  are  either  worth 
something  or  nothing;  if  something,  they  ought  not  to  be  heard, 
because  they  are  illegal;  if  nothing,  they  ought  not  to  be  heard, 
because  they  are  irrelevant,  and  may  produce  improper  ef- 
fects upon  the  jury. 

For  these  reasons,  we  feel  it  to  be  our  imperative  duty  to 
reverse  the  judgment  of  the  circuit  court,  and  remand  this 
case  for  a  new  trial,  where  the  contending  parties  may  ex- 
amine the  person  appointed  as  executor,  upon  oath,  if  they 
think  proper. 

Judgment  reversed. 
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1.  A  oeitifieato  by  cwnmiMioiien  of  the  privy  emniimtioii  of  a  fimie  coreit,  wm  m 
foUowi:  "Afieertlu  to  an  ordor  of  die  ooonty  oourt,  to  ns  directed,  we  oertify,  that 
we  priTatolyezuniiied  SerBh  Liddeo  mpectiiig  her,wiUiiifiieM  to  8i|[n  the  within, 
end  she  declared  the  did  it  freely,  withoot  any  force  or  compoUion  whatoTor.'*  Held» 
not  fofficient  to  peat  the  title  of  the  feme: 

S.  An  acceptance  of  dower  estope  the  widow  from  diipotiof  her  hutband*t  title. 

3.  Perry  took  poiietsion  of  land  under  a  deed,  cooTeyiag  a  life  ettato  to  hie  wife,  with 
remainder  to  hit  childnn,  and  continued  to  claim  voder  that  deed:  It  wat  held, 
that  he  was  estopped  firom  denying  the  title  of  hia  children  under  that  deedi  or  firom 
eettinf  op  an  ootitaiidinf  title. 

4.  The  woida  of  a  deed  were  <To  N.  P,  and  T.  H.  J.  doriof  their  lives,  to  hold  in 
moieties,  and  at  their  death,  one  moiety  to  the  children  of  N.  P.  and  their  heirs,  and 
the  other  moiety  the  children  of  T,  H.  J.  and  their  heirs."  The  words,  "children 
and  their  heirs,"  are  words  of  purchase,  and  not  words  oi  limitation. 

5.  The  deed  of  a  feme  covert,  registored  upon  a  privy  examination  ukea  after  the 
commeoeemeot  of  an  action  of  ejectment,  cannot  bo  read  to  sustain  pkiotiflTs  title. 

6.  Paititioo  of  land  held  in  common  with  a  married  woman,  cannot  he  presumed  from 
Iqiee  of  time;  beiof  incapable  of  eontractinf  eoneeminf  her  real  eetato,  except  im 
the  mode  prescribed  by  law,  there  can  be  no  presumption  agaiast  her  in  relatio* 
thereto.     ^ 

This  18  an  action  of  ejectment  in  the  circuit  comt  at  Mor- 
freesborougk,  by  George  Calhoun  against  Nathaniel  Per- 
ly.  The  canae  was  tried  before  judge  S.  Anderson  and  a 
joiy  from  Rutherford  county.  A  verdict  was  rendered  in  favor 
of  the  plaintiff,  and  the  defendant  appealed  in  error  to  the  su- 
preme court.  The  facts  of  the  case,  and  the  charge  of  the 
circuit  judge,  so  far  as  the  same  are  material  to  the  proper  un- 
derstanding of  the  case,  will  be  found  in  the  opinion  of  the 
court. 

E.  H.  KedUe^  for  the  plaintiff  in  error. 
He  cited  4  Kent  215, 220,  222;  Polk  vs.  Farrisy  9  Yerg.  205; 
3  Dev.  N.  G.  270;  2  Humph.  548;  4  Kent  98. 


C.  Ready  and  H,  M.  Burton^  for  the  defendants  in  error. 
They  dted  1  Coke  Rep.  227  and  note  on  288;  2  Murphy 
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251;  3  John,  cases,  101;  9  Yerger  468;  12  Wend.  57;  7  Wend. 
401;  14  John.  224;  12  Jolm.  357;  8  Yerger  92;  5  Humph.  352> 
2  Dev.  306;  4  Dev.  512;  4  Com.  Dig.  76,  85;  1  Yeiger  2M. 

TaELEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  in  which  the  lessee  of  the 
plaintiff  derives  title  to  the  premises  in  dispute,  in  the  follow- 
ing manner.    A  graat  firom  the  State  of  North  Carolina  to 

« 

Sarah  Rutledge,  dated  the  15th  day  of  September,  1787.  Sa- 
rah Rntledge  afterwards  married  one Ivey,  by  M^om  she 

had  two  children,  viz:  Nancy  Perry  the  wife  of  the  defendant 

♦ 

in  ejectment,  and  Thomas  R.  Ivey.  This  husband  dyings  she 
married  Bei\jamin  Lidden,  by  whom  she  had  children:  he  dy- 
ing, she  afterwards,  viz:  on  the  12th  day  of  May,  1817,  con- 
veyed the  land  thus  granted  to  her  two.  ohiildreni  by  her  first 
husband,  viz,  Nancy  Perry  and  Thomas  R.  Ivey  during  their 
Hves,  in  equal  moities,  and  at  their  death,  one  moiety  to  llie 
children  of  Nancy  Perry  and  their  heirs,  and  the  other  to  the 
children  of  Thomas  R.  Ivey  and  their  heirs.  A  partilion  was 
afterwards  attempted  to  be  made  between  Nathaniel  Perry  aad 
his  wife  Nancy,  and  Thomas  Ivey.  Naney  Psiry  had  three 
duklren  by  her  husband,  Nathaniel  P«rry,  and  Matilda,  one  of 
these  children,  intermarried  with  one  Green  Stephens,  and 
tiiey  on  the  Slst  day  of  April,  1837,  conveyed  their  undivided 
interest  in  remainder  in  the  tract  of  land  to  George  CallHHui, 
Ae  lessee  of  the  plaintiff;  and  the  other  two  ohildren  conveyed 
their  undivided  interest  in  the  same  to  one  John  Hon. 

On  the  28th  of  August,  1839,  George  CaUiouQ  and  John  Hon 
made  a  division  of  the  land,  and  executed  mutu^  deeds  of 
P'lrtition  according  to  their  interest,  yiz^  two  thirds  to  Jojm 
Hon,  and  one  third  to  George  Calhoun ;  and  on  the  18th  of 
February,  1841,  this  action  of  ejectment  was  commenced  by 
Calhoun's  lessee,  against  Nathaniel  Perry,  (his 
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previouBly  died,)  the  tenant  in  possession.  The  defendant  re- 
sists the  plaintiff's  right  to  recover  upon  this  title,  upon  the 
following  groundsi  viz.  On  the  17th  day  of  January,  1797, 
Thomas  Rutledge  conveyed  the  land  to  Benjamin  Lidden; 
afterwards  Bei\iainin  Lidden  died,  and  Sarah,  his  wife,  oon- 
tinued  to  reside  upon  the  land,  recognizing  the  title  of  her 
husband  acquired  as  above,  and  had  her  dower  assign- 
ed out  of  it,  which  dower  right  she  afterwards  by  deed 
bearing  date  on  the  10th  day  of  March,  1806,  did  give  and 
grant  to  Thomas  R.  Ivey,  and  Nancy  G.  Ivey,  her  children  by 
her  first  husband,  that  this  operates  to  estop  Sarah  Lidden 

« 

from  setting  up  as  against  her  children  by  Benjamin  Lidden, 
her  right  as  grantee  of  the  land,  which  plaintiff  contends  she 
did  not  part  from  by  the  deed  executed  by  her,  and  her  said 
husband,  on  the  16th  January,  1797,  to  Thomas  Rutledge,  by 
reason  of  the  illegal  mode  in  which  her  privy  examination  was 
taken  in  North  Carolina  as  to  her  voluntary  execution  of  the 
deed;  the  defendant  also  contends  that  the  deed  executed  to 
Geoi^e  Calhoun,  the  lessor  of  the  plaintiff,  on  the  21st  of 
April,  1839,  by  Green  Stephens  and  his  wife,  Matilda,  should 
not  have  been  read  in  evidence,  because  the  privy  examination 
of  the  wife  Matilda,  as  to  her  voluntary  execution  of  the  deed, 
was  had  after  the  commencement  of  the  action  of  ejectment, 
and  was  also  registered  afterwards.  The  examUiation  was 
taken  before  Daniel  Coleman,  judge  of  the  411i  judicial  circuit  in 
the  State  of  Alabama,  on  the  11th  day  of  February,  1846,  and 
the  deed  was  registered  in  the  county  of  Rutherford,  State  of 
Tennessee,  on  the  29th  of  March  1847;  and  also  that  the  cir- 
cuit  judge  erred  in  charging  the  jury  that  they  might  presume 
by  lapse  of  time,  a  partition  between  Nathaniel  Perry,  and  his 
vdfe  Nancy,  and  Thomas  R.  Ivey,  of  the  land  conveyed  to 
them  for  life  with  remainder  in  fee  to  their  children  from  their 
mother,  Sarah  Lidden,  by  the  deed  of  the  12th  of  May,  1817". 
This  statement  brings  us  understandingly  to  an  examinatioii 


t 
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of  the«yarions  points  relied  upon  in  the  case,  by  both  the  plain- 
tiff and  defendant.  The  first  matter  of  controversy  between 
the  parties,  to  be  discussed,  is  as  to  the  validity  of  the  deed  of 
the  16th  January  1797,  executed  by  Benjamin  lidden  and  hifl 
wife  Sarah,  to  Thomas  Rutledge.  The  privy  examination  of 
Sarah  Lidden  as  to  the  execution  of  this  deed,  is  taken  by 
James  Keenan  and  James  Britton,  and  their  certificate  m  the 
words  and  figures  following,  to  vidt: 

'^Agreeable  to  an  order  of  county  court  to  us  directed,  we 
certify  that  we  privately  examined  Sarah  Lidden  respecting 
her  willingness  to  sign  the  within,  and  she  declared  she  did  it 
freely,  without  any  force  or  compulsion  whatever.** 

It  is  to  be  observed,  that  it  does  not  appear  what  order  was 
made,  or  by  what  county  court,  or  in  what  character  the  eooi* 
missioners  were  acting,  neither  is  there  any  date  to  the  c^tifi- 
eate.  It  also  does  not  appear  that  Sarah  Lidden  was  a  resi- 
dent of  a  different  county  from  that  in  which  |he  deed  was 
proven,  or  that  she  was  so  aged  or  infirm  as  to  be  unable  to 
travel  to  the  chief  justice  of  the  county,  or  to  the  county  court, 
where  alone  such  privy  examination  could  be  had,  except  in 
such  cases  as  are  provided  for  by  the  statutes  then  in  force. 
Inasmuch  as  this  mode  of  conveyance  by  privy  examinatioii 
of  the  feme  covert^  was  introduced  by  statute  in  the  place  of  one 
much  more  solemn  and  better  calculated  to  protect  her  riglilsy 
viz,  fine  and  recovery,  great  strictness  must  be  required  in 
enforcing  die  observance  of  the  forms.prescribed  by  theetatales. 
In  the  present  case,  so  far  as  we  can  see,  none  of  them  have 
been  observed,  and  we  are  constrained  to  hold  that  this  deed 
did  not  pass  the  title  of  Sarah  Lidden.  But  this  does  not  ben- 
efit the  plaintiff  in  ejectment;  because,  3nd,  Sarah  Lidden, 
after  the  death  of  Beiyamin  Lidden,  her  husband,  to  whom 
these  lands  had  been  conveyed  by  Thomas  Rutledge  by  tlie 
deed  of  the  19th  of  January,  1797,  entered  into  possession  of 
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than  under  Beiqamin  Lidden's  title,  and  had  her  dower  assign- 
edout  of  them,  which  she  afterwards,  by  the  deed  of  the  lOih 
of  March  1806,  conveyed  to  her  children  by  her  first  husband: 
this,  as  'was  held  by  this  court  in  the  case  of  Halliburton  and 
Owens  and  wife,  estopped  her  from  setting  up  her  title  under 
the  grant  from  North  Carolina  against  that  of  her  deceased 
husband,  and  gave  the  land,  with  the  exception  of  her  dower 
to  her  children  by  Benjamin  lidden,  who  in  consequence  there- 
of^ would  have  a  title  paramount  to  that  acquired  by  Na- 
thaniel Perry  and  wife,  and  Thomas  H.  Ivey,  .under  the  deed 
of  the  12th  May  1817,  and  which  might  protect  the  defendant 
if  it  was  properly  set  up,  and  he*  were  in  a  condition  to  avail 
himself  of  it.  But  Srd:  it  is  contended  that  he  is  estopped 
from  doing  so,  because  after  the  execution  of  the  deed  of  the 
12th  of  May  1817,  he  claimed  to  hold  under  it,  according  to  its 
provisions,  and  not  under  the  deed  of  the  10th  of  March  1806, 
which  conveyed  to  him  and  his  wife,  and  to  Thomas  H.  Ivey, 
Sarah  Iddden's  dower  interest  in  the  land  only ;  there  is  much 
proof  showing  that  he  did  so  hold,  and  it  is  reasonable  to  sup- 
pose that  he  did,  for  by  the  deed  of  1806,  he  and  his  wife  got 
only  one  half  of  the  dower  interest  in  the  land,  whereas  by 
the  deed  of  1817,  they  got  one  half  of  the  whole  tract  during 
life,  with  remainder  in  fee  to  their  children.  The  judge  said  to 
the  jury,  that  if  he  so  held,  he  was  estopped  from  disputing 
the  title  of  his  children  to  the  land  under  the  deed  of  1817, 
after  the  death  of  his  wife,  and  that  he  could  not  set*up  as  an 
outstanding  title,  that  which  exists  in  the  children  of  Sarah 
lidden,  by  her  husband,  Beqjamin  Lidden ;  and  in  this  we  think 
the-law  was  correctly  expounded. 

4th.  What  estate  did  the  children  of  Nancy  Perry  and 
lliomas  H.  Ivey  take  in  the  land  under  the  deed  from  Sarah 
Lidden  of  1817?  we  think  most  clearly,  a  vested  remainder  in 
fee  simple.  The  words  used  are,  "to  Nancy  Perry  and  Thomas 
Ivey  during  their  lives  to  hold  in  moieties,  and  at  their  death. 
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mie  moiety  to  llie  childreti  of  Naacj  Peny  and  their  keira,  and 
one  moiety  to  the  children  of  Thomas  H.  Ivey  and  their  heirs,'* 
the  words,  children  and  their  heirs,  as  used  in  this  deed,  are 
words  of  purchase,  and  not  words  of  limitation,  by  any  prin- 
ciple of  construction  the  rule  in  Shelly's  case  has  eTer  reoeiv"' 
ed.  Then  under  this  deed  Nancy  Pcfry  and  Thomas  H.  Ivey 
took  an  estate  for  Mfe,  with  a  vested  remainder  in  fee  to  thdr 
children.  5th,  This  vested  remainder  was  an  interest  capable 
of  bemg  sold,  and  was  sold,  and  passed  to  Grcorge  Galhoim 
and  John  Hon,  by  the  deed  executed  by  the  cfaiidren  of  Nancy 
Perry  before  her  death.  On  all  the  points  thus  discussed,  there 
has  been  no  error  committed  in  the  court  below^  and  if  the 
ease 'Stood  alone  upon  them,  the  judgment  would  have  to  be 
affirmed.  But  there  are  two  objections  taken  by  the  defend- 
ant, which  we  think  are  fiettal. 

1st.  The  judge  permitted  the  reading*  of  the  deed  of  Ste- 
phens and  wife,  executed  to  George  Calhoun  on  the  21st  of 
April  1837,  notwithstanding  the  privy  examination  of  Mrs. 
Stephens  was  not  taken  till  after  the  commencement  of  the 
suit:  in  this  we  think  the  court  erred.  A  feme  covert  cannot 
convey  a' title  to  her  lands  except  by  a  deed  executed  upon  her 
private  examination  made  as  the  law  directs ;  her  signature  to 
a  deed  vnthotrt  such  private  examination  is  a  nullity ;  her  deeds  of 
all  kinds  are  void  without  such  examination ;  it  is  the  exami- 
nation which  gives  them  validity,  and  not  the  signature ;  the 
signature  being  a  nullity,  without  such  examination;  it  then 
necessarily  follows,  that  there  is  no  divesture  of  title  fill  such 
examination  be  had,  and  that  if  suit  be  brought  before,  it  is 
brought  without  title  in  the  lessor  of  the  plaintiff;  it  is  not 
similar  in  any  respect  to  the  case  of  an  unre^stered  deed 
of  a  man,  cfr  feme  sole;  in  such  a  case  the  execution  of  the 
deed  by  the  signature  constitutes  it  a  good  and  valid  deed,  be- 
ing made  by  one  having  authority  in  law  to  execute  it,  an  in- 


DECElfflUSR  TEKM,  1847.  WJ. 

* 

[Perry  m.  Oalhoun't  iMwe.]       ^ 

choate  legal  tilie  is  passed  by  it»  and  registration  makes  it 
peifeot  1^  telatioa  &oibl  its  date ;  it  therefore  may  be  register- 
ed after  Ibe  actkm  ef  i^ecAnient  is  eommenced;  its  date  being 
anterior  to  the  -suit,  and  the  title  vesting  upon  registration  by 
relation  to  the  date,  the  lessor  has  title  before  the' commence- 
ment of  the  suit.  Thus  far  and  no  farther  have  our  decisions 
gone  on  this  subject.  It  is  true  the  circuit  judge  in  this  case 
seemed  to  think  that  such  was  Ae  law,  for  he  says  in  his 
charge,  he  was  constrained  to  yield  to  the  authority  of  the  case 
of  Owen  vs.  Oioen,  in  5  Humph.  352.  If  the  judge  had  exam- 
ined that  case  with  care,  he  need  have  felt  no  constraint  under 
it,  for  it  determines  nothing  in  eonnection  with  this  question 
whatever ;  it  merely  holds  that  tiie  date  is  a  paart  of  the  deed, 
and  when  the  donor  acknowledged  the  execution  of  the  deed, 
he  acknowledged  its  execution  on  the  day  it  bears  date.  But 
it  is  not  the  case  of  a  deed  executed  by  a  feme  ^afe,  but  the 
case  of  a  deed  executed  by  a  man  in  trust  for  the  benefit  of  a 

2d.  The  judge  charged  the  jury  in  relation  to  the  alledged 
partition  between  Perry  and  wife  and  Thos.  H.  Ivey,  ;that  it 
might  be  presumed  from  lapse  of  time;  this  we  think  was  er- 
roneous ;  a  married  woman  being  incapable  of  contractiDg, ' 
concerning  her  real  estate,  except  in  the  mode  prescribed  by 
law,  there  can  be  no  presumption  against  her  in  relation  there- 
to. What  effect,  possession,  under  a  void  partition,  may  have 
by  the  operation  of  the  statute  of  limitations,  in  a  proper  case 
made  out,  we  ];ieed  not  now  consider.  For  the  two  errors  com- 
mitted, Imd  which  we  have  just  commented  upon,jthe  judgment 
of  the  circuit  court  must  be  reversed,  and  the  case  remanded 
for  a  new  trial. 


U8  NASHVaXB: 


N.  &  K.  Tuurpm  Co.  vs.  Hakkis,  admV. 


1.  A  tpaoMl  adnioUirator  for,theeollaotioa  of  a  dsbt,  4om  mi  ifinit  tbi  iM» 

tate  M  u  to  be  liable  to  aa  aetkni  for  tht  aoafocfbraiuoe  of  Mid  iatMiMi^f 

contracts.  . 
S.  If  a  tpeeia]  admtniotrator,    leek  to  collect  a  debt,  aad  then  be  matter  of  eqaity 

growing  oot  of  the  oootraot  Mmght  to  be  eaforeed,  locb  equity  may  be  tet  up  ^m» 

•uefa  tpecial  adniniitrator.    AUitr,  of  no  eqi^ity  frowiDgoacof  otber  twrtki 

between  the  intestate  and  the  penon  setting  up  the  equiqr> 
3.  When  an  engineer  sued  for  bis  stipulated  salaiy,  damages  sustained  by  his  snplq^ 

er  by  reason  of  bis  unskilful  performanoe  of  his  ^uties,  cannot  be  set  off  agiinst  raeh 

salary  either  in  law  or  equity. 

A.  O.  P.  Nicholson^  for  complainant. 

HarriB  obtained  a  judgment  as  special  administrator  of 
ORidly  against  Tke  NashviUe  €md  Kentucky  TumpHeCo.y  for  the 
services  of  O'Rielly  as  eng^eer  of  the  company.  The  com- 
pany had  a  claim  for  damages  against  O'Rielly  for  onflkilfal 
discharge  of  his  daties,  but  this  claim  could  not  be  set  off  on 
the  trial  as  decided  by  the  circuit  and  supreme  courts.  TiuB 
bill  is  filed  to  eiyoin  the  said  judgment  and  msty  be  sustained 
on  the  ground  that  at  law  the  company,  has  no  remedy,  as 
•  they  cannot  sue  the  administrator  on  account  of  his  being  ad- 
ministrator only  for  the  purpose  of  collecting  this  claim. 
The  chancellor  thereupon,  properly  entertained  the  bill,  sub- 
mitted the  question  of  damages  to  a  juiy  and  allowed  the 
verdict  to  be  set  ofi*  against  the  judgment  of  Harris  as  ad- 
ministrator.   1  Story  Eq.,  sec.  54,  2  Story  £q.,  sec.  794-7M. 

Wkituxnih  and  A.  Ewing,  for  defendant. 

ChtiU^  for  complainant. 

Gasiif ,  J.  delivered  the  opinion  of  the  court. 

The  following  facts  appear  in  the  record.  The  complain- 
ant employed  T.  Troost  O'Rielly,  as  an  engineer  on  this  road 
about  the  8th  of  February  1830,  at  a  salary  of  f  1000  per  an- 
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[If.  ib  K.  TttnfrflM  Co*  «».  Hiuiii,  Min^r.] 

awn*  AiMOt  the  dA  of  Aognvt  ther^flfter,  O'lQeQy  rengMd, 
wmA  Aordy  thereafter  cBed.  The  cMnpany  had  paid  him 
•boot  $M0  part  af  lu«  salary,  and  after  hia  dealh>  TemfMe 
O.  Hams,  aa  adminifttrstor  of  O'Ri^ttf ,  inatitotBd  an  action 
agaiaat  the  tampihe  company,  fbr  tiie  poitidii  of  the  aahury 
that  remained  unpaid^  and  recovered  a  judgment  for  $266  115 
mats. 

After  the  rendi^n  of  this  judgment,  it  tra^  ascertained 
thai  Hairis  had  not  in  fact,  administered  6n  0*Rielly's  estate ; 
and  this  bin  was  filed  to  ei\join  said  judgment,  alledging  liiat 
(yRieUy  had  so  unskilfully  performed  his  duties  as  engineer, 
that  the  company  had  sustained  large  damages  thereby.  Af- 
ter the  bill  was  filed,  Harris  became  special  admidistrator  of 
(VRielly,  for  the  purpose  of  collecting  the  said  judgment  that 
had  been  recovered  in  his  name;  he  then  answered  the  bill, 
and  the  cause  was  brought  regularly  to  hearing.  At  the  hear- 
ing, the  Chancellor  submitted  an  issue  to  a  jury  to  ascertaiii 
the  damages  sustained  by  the  complainant,  by  reason  of  the 
breach  of  covenant  on  the  part  of  OTOelly.  The  jury  found 
a  verdict  fbr  five  hundred  dollars  damages,  whereupon  the 
chancellor  decreed,  that  a  sufficient  amount  of  the  damages 
iCforesaid  should  be  set  ofi*  against  the  said  judgment  for 
f266  25,  obtained  by  Harris,  as  administrator  of  O^Rielly,  as 
Would  be  equal  thereto,  and  that  the  collection  thereof  be  per- 
petually ei\joined. 

From  this  decree,  the  defendant  appealed  to  this  court. 

*the  only  question  for  the  consideration  of  the  court  is, 
whether  the  chancery  court  had  jurisdiction  to  afiprd  the  re- 
fief  which  his  honor  decreed  in  this  cause.  The  defendant 
Harris,  being  only  special  administrator  for  the  collection  of 
the  judgment  obtained  by  him,  does  not  represent  the  intes- 
tate,  so  as  to  be  liable  to  an  action  fbr  the  non-performance 
of  CRielly^s  contracts.  And,  as  there  is  no  general  adminis- 
3U— Vol.  viii. 
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tntlor  of  O'Rielly's  estate,  there  b  no  one  agaiaflt  whom  a 
■nit  for  damages  conld  have  been  brought  by  the  oomidAUiaaft. 
And  if  no  suit  at  law,  oonld  have  been  midntained  against 
Harris  for  damages  in  this  case,  neither  can  a  suit  in  eqni^ 
be  maintained;  for  in  equity,  as  well  as  at  law,  there  moat  be 
parties  defendant,  liable  to  be  acted  on  by  the  judgment,  or 
decree  of  the  court.    But  it  is  said,  that  the  matter  of  dam- 
ages in  this  case,  aiises  outof  the  same  contract,  for  the  non- 
performance of  which  by  the  plaintiff,  the  defendant's  judg- 
ment was  obtained;  and  therefore,  the  special  adminbtrator 
who  seeks  to  enforce  his  judgment,  may  be  resisted,  by  set- 
ting/off  the  damages  the  plaintiff  sustained  by  reason  of  non- 
performance.   We  do  not  think  the  principle  this  argument 
suggests,  can  be  applied  to  thb  case.    If  a  special  adminis- 
trator seek  to  collect  a  debt,  and  there  be  matter  of  equity 
growing  out  of  the  contract  which  is  sought  to  be  enfi»^ced, 
wherefore  it  should  not  be  collected,  such  equity  may  be  set 
up  against  such  special  administrator.    As  if  a  party  be  sued 
by  a  special  administrator  on  a  bond  for  the  payment  of 
money,  and  the  defendant  can  show  that  the  consideration  of 
the  bond  has  failed,  or  that  it  was  obtained  by  fraud,  or  other 
matter  of  equity  of  a  like  character,  it  would  not  be  question- 
ed, but  that  a  bill  might  be  brought  to  eiyoin  such  special  ad- 
ministrator.   But  we  consider  this  case,  as  entirely  different 
in  principle,  from  the  one  supposed.    O'Rielly  was  employed 
by  the  complainant  as  an  engineer,  at  a  salary  of  $1000  per 
annum;  the  failure  to  pay  this  salary,  is  the  administrator'a 
cause  of  action;  the  complainant  has  no  defence  at  law  or  in 
equity,  against  this  cause  of  action.    But  they  say  they  have 
a  cause^of  action  against  O'Rielly  for  the  non-performanoe  of 
his  duties  as  en^neer,  whereby  they  sustained  damages.    Baft 
this  cause  of  action  on  their  part,  cannot  be  set  up  as  a  de- 
fence to  his  action,  either  at  law  or  in  equity.    And  to 
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tua  a  suit  npcn  it,  they  must  have  a  paitjr,  defimdanty  who  is 
die  genenU  reiHreieDtative  of  O'Rielly. 

We  thiaky  thereffwe,  that  die  ohanceiy  oomt  had  no  Joiie- 
diction  in  tluB  case,  and  that  tiie  decree  muil  be  reversed  and 
die  ImII  dismissed. 


BkTAN  V9.  BvCKaOLDKE. 

1.  The  lien  glTen  to  the  laodlord  hj  the  ect  of  1825,  cfa.  SI,  on  the  growioff  emp  for 
rent,  fives  the  landlord  no  right  of  action  against  one  who  porefaasee  the  crop  with 
notice  of  the  Uea. 

2.  The  aotof  1817»  oh.  68,  eee.  1,  aothoriset  a  Jvttice  ef  the  peaoe  tt>  enquire  into 
the  oonsiJeration  of  contracts  under  seal,  when  the  sun  does  not  exceed  fifty  dollars. 
It  does  not  fife  to  a  justice  the  general  power  of  a  court  of  chancery  in  other  re 
spects. 


Thb  ease  originated  by  warrant  in  the  connty  of  Montgo- 
mery^ and  judgment  was  for  the  plaintiff;  defendant  appealed  to 
the  circuit  comt,  where  a  verdict  and  judgment  (Martini  judge, 
presiding)  was  rendered  for  the  defendant  From  this  judg- 
ment the  plaintiff  appealed. 

E.  JET.  Fbster,  Jr.,  for  plaintiff. 

BetSefy  for  the  defendant. 

Gasni,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  by  a  landlord  against  the  de- 
fendant for  damages  sustained  by  the  plaintiff,  by  reason  of 
the  defendant's  purchase  of  part  of  the  crop  raised  by  the 
plidntiff's  tenant. 

The  record  shows  that  Bryan  rented  land  to  one  Myers  for 
twenty-five  barrels  of  com ;  that  he  brought  suit  for  the  value 
of  said  rent  com;  obtained  judgment  for  twenty-flve  dollars 
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unit  tsstied  his  exeeutiba,  which  was  retnniei  *^  {iwperfy 
fonnd."  Myers  raised  a  crop  of  tobaoeo  on  llie  Iwd,  sod  be- 
fore the  rent  was  due,  sold  said  tobaoeo  to  Buokli^der,  vho 
had  notiM  the  pbuMiff  had  a  &ea  on  it  fbriiie  payment  ef  bb 
rent.  The  court  chained  the  jury,  <^at  the  Ken  givaft  toAe 
landlord,  by  the  act  of  1825,  did  not  authqrize  the  landlord  to 
maintain  an  action  at  law  agauMt  the  purchaser  of  the  crop 
raised  upon  the  premises  from  the  tenant,  but  that  said  act  of 
1625,  simply  gives  to  the  laadioid  a  priority  of  satisfaction  for 
three  months  after  the  rent  falls  due.'*  The  jury  found  for 
4he  defendant,  and  he  appealed  to  this  court. 

We  think  there  is  no  error  in  the  charge  of  the  court.   The 
Just  of  1825,  oh.  21,  sec.  1,  gives  the  hmdlord  a  Men  on  the 
<5rop,  and  declares  that  the  debt  for  rent  "shall  have  prcce- 
•dence  over  all  other  debts"  for  three  months  after  the  rent 
shall  fall  due.    By  its  plain  meaning,  a  priority  of  satisfaction 
only  is  given.    This  question  was  fhlly  decided  in  the  case  of 
Hardeman  vs.  Shumate,  Meigs  Rep.  402,  vdth  which  judgment, 
and  the  reporter's  note  to  the  case,  we  now  fUUy  concnr.  It 
may  be  true,  as  argued,  that  the  objects  of  this  statute  ^  ^ 
defeated  by  unprincipled  tenants ;  nevertheless,  the  courts  can 
^extend  the  remedy  no  fVirther  than  the  legislature  tas  thought 
proper  to  go  in  the  statute.    It  is  impossible  to  devise  a  sys- 
tem of  law,  .that  wiU  always  affoid  relief  for  injuriee  sortain- 
«d  by  means  of  unprincipled  men.    And  this  is  but  one  of 
the  many  instances  where  the  party  is  without  remedy. 

As  the  sum  h^re  sued  for  is  under  fifty  dollars,  it  is  suggest- 
ed  that  the  act  of  1817,  ch.  86,  sec.  1,  authorizes  the  justice 
of  the  peace  to  proceed  on  principles  of  equity;  and  that  m 
such  case,  equity  would  afford  relief.  That  act  authoriw 
justice©,  in  cases  under  fifty  dolkupa,  to  determine  them  w 
their  merits,  and  to  hear  proof  to  impeach  the  consideration 
of  any  airte  or  bond.    We  understand  the  act,  as  permitting 
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an  enquiry  into  the  consideration  of  any  contract  under  fifiy 
dollars,  whether  the  same  be  with  or  without  seal,  so  as  to  de- 
tennine  ths  ease  on  its  merits,  it  cannot  mean  to  confor  on 
a  Jostiee  of  tfie  peace>  all  the  powers  of  a  court  of  chaacery 
ia  eaaoa  under  il^*  dollars. 
Thaie  is  no  error  ia  the  records  and  we  aflfana  thejadc- 

Btt 


Wnjiiinis  vs.  Oimr  ^dlt< 

1.  It  IB  a  fenerel  frinc^le  of  th9  oommoo  law,  that  a  naked  power  to  sell,  not  cou- 
pled with  an  interest,  given  to  several  persons,  mast  be  executed  by  all,  and  does 
not  survive.  But  when  it  is  coupled  with  an  interest)  it  may  be  execatsd  by  a  tor- 
▼Ivor,  and  this,  whether  the  pewtr  be  etvsted  by  deed  er  wfD.  JiMdsOwPii»'  «ik 
4»aitiu,  3  Ouaph.  367. 

3*  A  p0var  «d  lall  and  ««MpqF»  it  naiPindly  impBaiby  a  eonvyaace  af  proper^  fiir 
ttopayiaeat  of  debts. 

9*  ▲  parohasar  of  property  under  a  conv^yanoe  for  tha  pavmant  of  debts,  is  not  bound 
to  see  to  the  application  of  the  purchase  money.  A  trust  is  reposed  in  the  trusteo» 
and  the  trustee  is  personally  responsible  for  an  abuse  of  the  trust. 

4.  Judgniant  and  satisfaction,  either  in  trespass  or  trover  for  personal  properQTr  against 
a  wrong  doer,  will  conBrm  the  title  of  the  wrong  doer. 

5.  Whene^ner-a  timtee  hat iag  the  legal  title,  aegleoii  to  saaontil  !ia  ta  hmnd  by  thi 
«atnta  ef  Hsitotiant,  the  ct^ttU  qm  irm^  k  Ukewisa  barred,  tbm^h  an  iirfantandar 

.  tireiil^-oi|B  years  gf  age. 

This  is  an  appeal  from  the  decision  of  tbe  chancellor,  Cahal, 
made  at  the  April  term,  1847,  of  Ae  ehancery  oewt,  at  Frank- 
Un.  The  bill  was  dwmissed  by  the  chanceHor,  and  the  com* 
plainants  appealed.  The  facts  are  very  tally  and  dearly 
stated  in  tiie  opinicm  of  the  court. 

Wirnhmgitm^  Reid  and  8.  Vembk^  for  oonpIaiBants. 

F.  B.  Fhgg^  Marshall  and  Moxander  ^for  defendants. 
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TuRLET,  J.  delivered  the  opinion  of  the  court. 

On  the  2Srd  day  of  December,  18SK6,  Robert  Parnih  bjdeed 
of  that  date,  loaned  to  his  daughter  Jane,  wife  of  Joseph  WQ- 
liams,  two  negro  women,  Kitty  and  Ailsy,  daring  her  nalonl 
life,  but  Bulgect  to  his  command  at  aU  times;  but  if  he  skoold 
permit  them  to  remain  with  her  till  death,  they  were  then  to 
return  to  him  and  be  at  his  disposition.  On  the  24th  of  March, 
1827,  the  said  Robert  Parish  executed  a  deed  to  Peter  N. 
Smith  and  Robert  P.  Currin,  by  which  he  conveyed  to  tkem  a 
number  of  slaves,  including  the  said  Kitty  and  Ailsy,  and 
other  personal  property  in  trust  for  the  following  purpoeeB* 
1st.  For  the  payment  of  every  just  debt  due  by  him,  the  said 
Robert  Parish,  to  any  and  every  individual;  the  same  to  be 
paid  out  of  the  negroes  and  other  property  conveyed.  2iid. 
For  the  competent  livelihood  and  support  of  him,  the  said 
Robert,  and  his  wife  Elizabeth,  for  and  during  their  Uvea,  out 
of  what  might  be  left  of  said  negroes  and  other  property  after 
the  payment  of  the  debts  secured  by  the  deed  of  trust;  tlid 
which  was  to  be  kept  together  for  that  purpose,  with  the  ex- 
ception of  the  above  named  negroes,  Kitty  and  Ailsy:  whid^ 
were  to  be  permitted  to  remain  in  the  possession  of  Jane  Wil* 
liams  in  pursuance  of  the  deed  of  loan  of  the  23rd  of  Deceor 
ber  1826,  as  a  loan  during  her  natural  life,  and  at  h«rdeath  ta 
be  equally  divided  between  her  children,  Robert,  Wm.  R- 
and  John  F.  Williams. 

R.  P.  Currin,  one  of  the  trustees,  by  writing  on  the  deed 
of  trust  before  its  probate  and  regbtration,  renounced  the 
trtist  and  declined  its  execution.  Afterwards,  to  wit,  at  the 
July  term  1827,  of  the  county  court  of  Williamson  countjt 
Peter  N.  Smith,  the  other  trustee,  caused  the  deed  to  be  duly 
proven  by  the  subsmbing  witness,  and  registered  and  took 
upon  himself  liie  execution  of  the  trust;  by  virtue  of  which  he 
sold  aU  the  property  conveyed  by  the  deed  of  trust,  except  die 
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negroes  Kitty  and  Aiky:  whether  it  w^re  neoeflsarjr  to  haTO 
done  IUb  or  not  in  order  to  pay  the  debts,  does  not  appear,  nor 
^HriMlher  the  whole  of  the  proceeds  were  appropriated  by  him 
to  the  p^rnient  of  the  debts,  but  it  does  appear  that  a  portion 
€)i  the  debts  secored  by  the  deed  were  left  unpaid. 

Mrs.  Jane  Williams  died  in  the  year  1831 ;  upon  the  happen- 
ing of  which  event  Peter  N.  Smith  the  trastee,  took  into  pos- 
session the  negroes,  Kitty  and  Ailsy:  and  Lndnda  and  Albert, 
ehildien  of  Kitty,  bom  after  the  execntion  of  the  deed  of  tmst. 
On  the  6th  day  of  September  1834,  Kitty  was  sold  by  a  con- 
stable of  Williamson  county,  under  an  execntion  against  Jo- 
sqih  Williams,  and  was  purchased  by  James  H.  Otey  at  the 
price  of  $401,  who  has  had  her  in  possession  ever  since,  claim- 
ing her  as  his  own.  After  this  sale,  Peter  N.  Smith,  the  trus- 
tee,  brought  an  action  of  trespass  against  the  constable  for 
selling  the  negro  as  the  property  of  Joseph  WUliams,  when  she 
belonged  to  him  under  the  deed  of  trust,  and  recovered  a  judg- 
ment in  full  against  him  for  this  trespass,  which  has  been  paid 
and  satisfied  with  cost. 

On  the  20tb  day  of  September  1834,  Peter  N.  Smith,  as  trus- 
tee, sold  at  public  sale  the  other  negroes,  Ailsy,  Lucinda  and 
Albert,  to  C.  D.  Parish  for  a  fidl  and  fair  consideration,  which 
was  paid,  and  thereupon  possession  was  taken  of  them  by 
him.  On  the  3d  day  of  June  1836,  C.  D.  Parish  sold  and  de- 
livered Lucinda  to  A.  M.  WHyte,  and  on  the  29th  day  of  De- 
cember 1841,  A.  M.  Whyte  having  previously  died,  Lucinda 
was  sold  at  public  sale  by  order  of  the  chancery  court  of  Wil- 
liamson county,  as  a  part  of  his  estate,  to  B.  Rupe,  who  ait' 
lerwaids,  to  wit,  on  the  9th  day  of  December  1842,  sold  and- 
delivered  her  to  Susan  A.  Whyte,  one  of  the  defendants  tothi^ 
Ull.  On  the  dlst  of  October  1889,  C.  D.  Parish  sold  and  dst- 
Kvered  the  other  two  slaves,  Aiby  and  Albert  to  B.  S.  Tappaai, 
which  were  afterwards  levied  upon  as  the  property  pf  Ti^pan» 
by  the  marshall  of  Middle  Tennessee,  by  virtae  of  an  exeeo* 
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tion  fton  the  Menl  Mot  at  ibudiville,  and  mH  qn  tlie  Itlli* 
of  Maidi  IMO,  and  Albert  was  b«tagkt  by  defeadanl,  BUia 
TbempBoa,  and  Alli^  by  Audrey  B.  Bnving,  ^pvko  titenmri^ 
Uywit,  on  tha  14th  day  o€  October  1844,  eold  kev  to  tbe  other 
defendant,  W.  O.  Periane.  Wm.  R.  Williams,  one  of  the 
cMdren  of  Jane  ^/iliame,  died  intoBtate  in  14187,  and  km  ao 
personal  representative.  This  bill  was  (Ned  by  Robert  W. 
WtlKams  on  tfie  S8rd  day  of  Jamiavy  1845,  who  at  that  tee 
was  about  twenty^fovsr  years  of  age,  and  John  P.  Wiffiams, 
the  other  remaining  child  of  Jane  Wiliiaaas,  who  was  made  a 
party  to  this  s«»t  by  amended  bill,  was  not  tw«tttyK)De  yesis 
of  age  at  the  time  of  ffliing  the  bill.  This  seat  is  bvonght  hy 
Robert  W.  Williams  to  recoTM*  from  the  possession  sf  Jaasv 
H.  Otey,  Kitty  and  her  inorease;  from  Susan  A.  Whyts,  La** 
cinda;from  Elsha  Thompson,  Albert,  and  from  W.  0.  Pff^ 
Uns,  Ailsy.  Oat  of  this  state  of  fisiets  several  legal  propon^ 
tions  have  been  presented  Ibr  the  eonsld«*ation  of  this  eonvt. 

Ist.  Was  Robert  Pansh  by  the  temis  of  Hm  4sed  of  hm 
for  Kitty  and  Ailsy,  to  his  daughter,  Jane  WtUlaaisi  daring  kr 
life,  bearing  date  the  95th' of  Deeember  1828,  prohibitsd  froo 
conveying  the  same  negroes  in  trust  for  the  payment  sf  ha 
debts,  by  tike  deed  of  die  date  of  the  34th  of  March  1887? 

We  think  not,  beeanse  by  the  terms  of  die  dead  of  leaaidM 
negroes  were  held  sulgeot  to  Us  commimd  at  all  tfanes— that 
is,  he  parted  from  no  right  or  title  XA  them  by  virtue  of  ths 
deed,  but  loaned  tiiem  daring  the  life  of  his  daughter,  oileti 
lie  should  think  proper  otherwise  to  dispose  of  them,  wfaish  ks 
vAd  by  tiie  deed  of  tiw^t. 

•3lid.  Did  the  refhsal  of  R.  P.  Cunrin,  one  of  the  traslsss,t9 
exeonte  the  trust,  operate  in  law^a  disqualiAeatioa  on  thepait 
of  Peter  N.  Smith,  the  othmr  trustee,  to  prove  llie  deed  aad 
tbdte  upon  himself  die  exeoution  of  the  tmst? 

Wediinknot.  This  is  a  question  of  andiority  and  is  wsll 
settled.    In  the  ease  of  Boim'9m  vs.  Ckana  dels.  2  Homp.  R^P- 
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SWy  h  vas  kdUTby  thb  eonri  that  itia  a  geaeral  pn&c^ple  tf 
the  ^onuBQiL  lanr  tibat  afn^renalml  power  to  eelly  noloeiiipled 
with  an  intereat,  gi^en  to  aeipiival  pexeoiM,  must  be  eaoeoated' 
by  eU,  wA  does  iwit  anmve ;  beit  whM  it  is  oea{iled  with  an 
iiitare«t»  it  may  be  executed  by  a  eonriyor ;  that  '*  when  a  testa- 
tor divots  hie  e^ceeutor  to  fell  lands  tof  the  beoeilt  of  oreditors, 
or  to  do  any  act  in  which  third  peiifonp  are  ooaceroedy  and  who 
have  the  right  to  call  on  the  executors  to  execute  the  power, 
such  power  sundvea:"  that  "wheo  A  and  B  were  appointed 
executor?,  with  authority  to  sell  aud  ccovey  land^  and  A  qual- 
ified as  executor,  and  acted  as  such,  and  aold  aod  conveyed 
landi  B  not  having  qualified  or  acted,  A's  deed  passed  the  title 
though  no  renunciation  or  refiisal  was  entered  of  record." 
This  case  is  direct  to  the  point  under  consideration ;  the  fact 
that  it  is  a  case  of  a  devise  to  executors,  can  in  no  way  vary 
it;  the  principle  is  the  same,  whether  the  conveyance  in  trust 
be  by  deed  or  will.  The  same  point  is  held  by  chancellor  Wal- 
worth, in  the  case  of  Stephens,  3rd  Paige's  Rep.  420,  where  he 
says,  ^'by  the  common  law,  if  a  devise  were  to  two  upon  trust, 
and 'one  refused  to  accept  the  trust,  it  was  a  good  devise  to  the 
trdstee  who  did  accept."  In  HUl  on  Trusts,  page  337,  it  is 
laid  down  that  ''a  trustee  who  has  disclaimed  or  renounced,  or 
who  has  been  duly  discharged  under  a  power  contained  in  the 
trust  instrument  or  by  a  decree  of  court,  need  not  join  in  any 
sale  or  other  disposition  of  the  estate,  or  in  receipts  of  trust 
monies ;  for  a  gifl  to  several  individuals  nominatim  upon  trust, 
is  a  gift  only  to  those  who  accept  the  trust,  and  they  conse- 
quently take  full  power  to  perform  all  ministerial  acts  conse- 
quent upon  tbe  office."  IstVes.  9;lst  Vent.  126;  3  East, 
410;  5  Mad.  435;  1st  S.  and  Lf.  105.  '<But  when  a  mere  dis* 
eretionary  power,  or  one  simply  collateral,  has  been  given  to 
several  persons  expressly  by  name,  all  the  individuals  named 
must  join  in  exercising  it;  and  any  act  by  those  only  who  have 
accepted  the  trust,  will  not  be  a  valid  execution  of 'the  pow^. 
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l0t  Sag.  on  Powers,  188.  In  the  case  now  nnder  eonriidera* 
Hon,  the  tnut  is  neither  discretionaiy  nor  coHateral,  bat  pod* 
tive  and  direct,  and  for  the  payment  of  debts. 

8rd.  Was  the  trustee,  Peter  N.  Smith,  authorized  by  law  to 
sell  the  property  conveyed  by  the  deed  of  trust  for  the  purpose 
of  paying  the  debts  dne  from  Robert  Parish,  there  being  in  fte 
deed  no  express  power  to  do  so? 

We  think  he  was ;  the  property  was  conveyed  for  the  pay- 
ment of  the  debts ;  this  was  the  primary  object  of  the  convey- 
ance. This  object  could  only  be  attained  by  a  sale  of  the  pro- 
perty;  a  right  to  sell  then  is  implied,  as  the  trust  would  fail 
without  it;  a  right  to  sell,  necessarily  implies  a  right  to  convey, 
for  without  it  no  sale  could  be  made,  and  the  right  to  sell  is  co- 
extensive with  the  property  conveyed,  if  the  sale  of  the  whole 
of  it  be  necessary  for  the  payment  of  the  debts  intended  to  be 
secured. 

4th.  Is  it  necessary  that  it  should  be  shown  that  there  were 
existing  debts  requiring  the.  sale  before  the  purchasers  can  be 
held  1^  have  acquired  a  good  title?  We  think  not:  the  d^bts 
are  not  specified;  a  trust  is  reposed  in  the  trustee  by  Robert 
Parish  and  the  trustee  is  personally  responsible  to  him  or  to 
those  claiming  through  him  for  an  abuse  of  the  trust;  bat  in- 
asmuch  as  the  power  to  sell  is  given  by  the  deed,  a  bona  Jidi 
purchaser  under  it  will  be  protected,  though  the  trost  be 
abused,  and  it  foUoi^B  as  a  necessary  consequence,  that  the 
.  purchaser  is  not  bound  to  see  to  the  proper  application  of  the 
purchase  money. 

6th.  Did  the  judgment  and  satisfaction  then  which  was 
had  by  Peter  N.  Smith,  the  trustee,  for  wrongfully  selling  under 
execution  the  negro  Kitty  to  James  H.*  Oteiy,  one  of  4he  defend- 
ants, operate  to  vest  the  title  to  said  negro  in  him?  We  think 
it  did:  it  is  a  well  settled  principle  of  law,  that  if  the  owner  of 
personal  properly  recover  a  judgment  either  in  trespass  or 
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traver  agaiiuii  a  wrong-doer  tbMeto  and  obtain  Mtufaotion,  it 
eonfiffiOB  the  title  to  the  wrong-dow.  Peter  N.  Smith  was  the 
legal  owner  of  Kitty»  under  the  deed  of  tmst,  and  a  satisfao- 
tion  of  his  judgment  against  the  constable,  is  as  effectual  to 

Test  a  tide  to  her  in  James  H.  Otey  as  if  he  had  recovered  her 

in  an  action.. 

ft 

0th.  Does  the  statute  of  limitations  operate  a  bar  to  the 
oomplainant's  right  to  recover  in  the  case?  We  think  it  does, 
notwithstanding  John  F.  Williams,  who  is  jointly  interested 
with  Robert  W.  Williams  in  thesubject  matter  of  controversy, 
and  is  a  party  to  the  suit,  was  under  the  age  of  twenty-one 
years,  when  the  bill  was  filed ;  and  this  because  Peter  N.  Smith, 
the  trustee,  was  the  legal  owner  of  the  negroes,  and  as  such 
could  bring  an  action  for  them  against  all  wrong-doers ;  that 
having  such  right,  the  statute  commenced  running  against  him 
npcAi  the  adverse  possession  of  the  defendants,  and  he  is 
barred  by  their  adverse  possession  of  three  years ;  and  when- 
ever a  trustee  having  the  legal  tide,  neglects  to  sue  till  he  is 
barred  by  the  statute  of  limitations,  the  cestui  que  trust  is  like- 
wise barre>d,  though  an  infant  under  twenty-one  years  of  age. 
In  the  case  of  Wych  vs.  The  East  India  Company,  3rd  P.  WUl. 
809,  the  lord  chancellor  held  ''that  if  an  executor,  administra- 
tor or  trustee  for  an  infant  neglects  to  sue  within  six  years,  the 
statute  of  limitations  shall  bar  the  infant."  In  the  case  of 
LeweUen  vs.  Macujorthj  2d  Equity  Cases,  Ab.  579,  lord  Hard- 
wicke  said  ''that  the  rule  that  the  statute  of  limitations  does 
not  bar  a  trust  estate,  holds  only  as  between  ceshU  qtie  trust 
and  trustee,  not  between  cestui  que  trust  and  trustee  on  one 
side,  and  strangers  on  the  other,  for  that  would  make  the 
statute  of  no  force  at  all,  because  there  is  hardly  any  estate  of 
consequence  vdthout  such  trust,  and  so  the  act  would  never 
take  place.  Therefore,  when  a  cestui  que  trust  and  his  trustee 
are  botii  out  of  possession  for  tft  time  limited,  the  party  in 
possession  has  a  good  bar  against  them  both."    And  in  the 
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eateof  OtMufafft  >ni.  JLamf  ^lnw^,  %  Sok.  «ri  Le£  tt8«  hmk 
Redesdale  nid  ''ac«i6£i  guetniM  is  ahrays  bomd  by  length  of 
ttme  operatiag  agofaut  the  trastee.  If  the  traitee  doei  notes- 
tar,  and  tlie  ogthd  que  inui  doei  not  eooif  dliim  to  entor,  as  to 
the  person  daiming  paramount  the  otttm  gmc  imai  is  barred.'' 
In  the  case  of  Pendand  vs.  Stokes^  2  B.  and  B.  M,  Lord 
Manners  held  "that  if  trostees  appolntad  to  protect  die  inbor- 
itanee,  neglect  their  duty  and  snfler  an  adverse  possesoioii  for 
twenty  years  to  be  held,  the  statute  of  limitations  k  a  bar  to 
the  cestui  que  trust,^  But  as  a  means  of  protection  againot  a 
trustee's  neglect,  a  ceehd  que  truei  may  file  a  biU  against  hia 
and  compel  him  to  assert  his  legal  right  in  time,  when  it  is  as> 
sailed  by  a  stranger:  per  lord  Thnrlow  in  the  case  of  Folf  vs. 
BumeOy  B.  C.  0.  377. 

Then  npon  every  pcnnt  made,  we  are  of  o^nion  tiiat  iho 
law  is  with  the  defendants,  and  affirm  die  decree  of  tbe  cbtan 
c^or  and  dismiss  the  bill. 


PoRTEB  et  ci,  vs.  Dillahitiht. 

%  eoiMKn  bur  no  gait  eovIA  %9  mmatftinai  agtiiiM  tb«  A^^nt  e£  an  ot4tr,  «• 
the  •ader  iMolf.  The  drawee  could  sue  oii^  on  the  orif  tofti  liabiKty  ^  tbe 
drajwer,  and  tbe  dnuvor  ooald  defend  himself  by  proof  that  be  had  lost  bk  fundi 
in  the  hands  of  the  person  on  whom  the  order  was  drawn  by  the  nei^ligence  of  iks 
.  drawee.  The  act  ^  1762  aotborisea  a  tait  against  the  dmwer  of  the  erdtr, 
aiidnakee*eoQier«sldeon  of  JatUbcadaeM  as  a  pmisMif  nei^biftl  sii«k 
er  biU  of  eyebai^,  but  leams  tbe  drawee  ihfi  offai  to  soe  on  tba  originlUabSill. 
Tbe  suit  when  on  the  order  can  oniff  be  sustained  by  eridence  of  demand,  protest 
and  notice  as  in  cases  of  commercial  paper.  When  tbe  suit  is  on  the  ori|^nal  Usbility 
of  tbe  drawer,  no  such  evidence  is  necessary  to  sustain  the  action. 


This  action  of  asstus^wit  €raa  tried  oa  the  plea  of  110a  fl>- 
■MSB/Mif  im  the  circuit  court  of  Davidson  coun^  by  Judge  Ka« 
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aey,  and  a  juiy  and  verdict  and  judgment  were  mtei^  for  tlie 
defendant.    The  plaintiff  appealed.        «: 

W.  Co&per  and  Reid,  t&t  the  plaintiff. 

Xm,  o^  a.  (j^E.H.  Ewmgt  for  defendant. 

TiTRLEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt,  brought  in  the  ^circuit  court  of 
Davidson  county  by  Porter  and  Partee  against  DiDahunty. 
The  declaration  contains  tiiree  counts:  the  Ist  for  goods, 
wares  and  merchandise,  sold  and  delivered ;  the  id,  upon  a 
bill  of  exchange  for  one  hundred  and  forty-six  dollars  eighty 
six  cents  drawn  by  Dillahunty  on  Thos.  J.  Porter  in  favor  of 
Porter  and  Partee  payable  on  dlBmand,  and  the  3rd,  for  money 
paid  by  the  plaintiff,  for  the  use  or  the  defendant,  for  money 
lent  to  him,  and  for  money  due  from  him  upon  an  accotfnt 
stated.  To  this  declaration  the  defendant  pleaded  nO  dSet, 
upon  which  there  was  issue  and  a  verdict  and  judgment  for 
the  defendant. 

Upon  the  trial  it  appeared  in  evidence  that  the  defendant 
Dillahunty,  had  been  the  attorney  general  for  the  state,  for 
the  county  of  Maury,  and  that  Thos.*  J.  Porter  had  been  the 
eoxmtj  court  clerk  for  that  county,  and  as  such,  had  received 
fees  belonging  to  Dillahuntyi  but  to  what  amount  was  on- 
known,  that  for  the  purpose  of  ascert^ning  the  amount,  Wm. 
E.  Erwin,  Porter's  successor  in  office,  purporting  to  act  by  die 
mutual  request  of  Porter  and  Dillahunty,  did* on  the  23d  day 
of  June  1842,  enter  into  an  examination  of  the  papers  in  his 
office  and  after  making  the  same,  reported  in  writing  that 
Porter  had  received  of  such  fees  die  sum  of  two  hundred  and 
forty  dollars,  for  which  Dillahunty  had  executed  no  receipts 
upon  the  execution  docket.    Upon  this  written  statement  of 
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the  clerk,  DUIahanty  drew  an  oider  on  Hum.  J.  Porter  in  the 
words  and  £|;ure8»  followingi  viz: 

"CoLDMiiiAy  June  24th,  1842. 
General  Porter: — You  will  please  settle  with  Porter  and 
Partee  the  sum  of  one  hundred  and  forty-six  dollars  and 
eighty-six  cents,  on  the  within,  and  this  shall  be  your  receipt 
for  so  much,  by  so  doing  you  will  oblige. 

Yours,  &c.  Edmund  Dillahumtt." 

Sometime  forwards,  but  when  does  not  appear  from  the 
proof,  the  statement  which  had  been  made  out  of  the  fees  re- 
ceived by  Porter,  and  which  had  not  been  receipted  for  by 
Dillahunly,  together  with  the  order  drawn  thereon,  was  for* 
warded  to  Porter  and  returned  by  him  to  Wm.  E.  Erwin  who 
made  it,  with  an  endorsement  thereon  in  the  handwriting  of 
Porter  to  the  following  effect. 

*^Mr.  Wm.  E.  Ermn:--^!  disclaim  any  right  and  power  on 
your  part  to  make  any  settlement  here  referred  to.  I  did 
want  to  settle  with  the  sheriff  and  attorney  general  and  eveiy 
body;  they  refused  till  too  late;  I  vnU  settle  with  nobody  till 
settled  with  by  the  sheriff.  You  can  make  irresponsible  state- 
ments from  your  books  of  course  but  not  for  me. 

ThOS.   J.    PORTRE.*' 

After  this  paper  and  order  were  thus  returned  to  Erwin, 
they  remained  a  considerable  time  in  his  hands  before  the 
plaintiff  knew  of  the  fact,  and  there  is  no  proof  showing  al 
what  time  information  was  given  to  Dillahunty  by  the  plain- 
tiff, that  Porter  had  refused  to  pay  the  order  drawn  upon  him 
in  their  favor  if  ever.  The  proof  further  shows,  that  Porter 
at  the  time  the  order  was  drawn,  was  solvent  in  the  State  of 
Mississippi,  where  he  resided,  but  was  insolvent  in  Tonnes- 
see.  There  is  also  some  proof  of  indebtedness  on  the  part  of 
Dillahunty  to  the  plaintiff,  but  for  what  or  to  what  amount 
does  not  appear.  The  court  charged  the  jury,  ''that  since  the 
passage  of  the  act  of  1762,  the  drawer  of  an  order,  such  as 
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that  offered  in  evidence  in  thia  case,  was  entitled  lo  have  the 
Older  presented  for  acceptance,  and  in  case  of  non-accep- 
tance, to  have  protest  and  notice  thereof  given  to  him,  unless 
the  jury  should  believe  that  the  drawer  of  the  order  at  the 
time  of  its  draft,  had  no  reasonable  ground  to  expect  that 
the  order  would  be  paid,  in  which  case  it  would  be  a  fraud  on 
the  drawee,  and  therefore,  the  drawer  would  not  be  entitled 
to  have  presentment  made  and  notice  given  him,  that  it  would 
make  no  difference  whether  suit  was  brought  on  the  order  or 
the  original  consideration  of  indebtedness,  as  the  rule  above 
stated  would  apply  in  either  case.  That  it  was  not  sufficient 
for  the  jury  to  believe,  that  the  defendant  had  sustained  no 
•iigury  by  the  want  of  due  presentment,  protest  and  notice, 
provided,  the  defendant  when  he  drew  the  order  had  a  rea- 
sonable ground  to  believe  it  would  be  paid.  That  the  statute 
referred  to,  was  not  only  intended  to  give  the  holder  of  an 
order  a  new  remedy,  but  to  confer  upon  the  drawer  a  new 
right  if  he  had  a  reasonable  ground  for  drawing;  and  that  in 
an  action  upon  the  original  consideration,  the  law  was  not, 
that  the  defendant  would  be  bound  unless  he  could  show,  or 
unless  the  jury  were  satisfied,  that  he  had  received  some  ii\jury 
from  the  neglect  of  the  creditor  to  make  presentiftent  and 
protest,  and  give  notice;  but  that  the  law  was,  that  if  the 
drawer  had  reasonable  ground  for  drawing,  he  is  entitled  to 
have  the  order  presented  for  acceptance,  and  in  case  of  non- 
acceptance,  to  have  protest  and  notice  given  him.'' 

This  charge  is  based  upon  the  assumption  that  the  paper 
drawn  by  the  defendant  upon  Porter  is  an  order  and  not  a  bill 
of  exchange ;  and  lays  down  the  law  positively,  that  on  all 
such  instruments,  the  drawer  before  he  can  be  held  responsi- 
ble in  any  way  whatever,  is  entitled  to  have  the  order  dishon- 
ored and  protested  and  notice  thereof,  as  in  cases  of  bills  of 
exdiange.  It  is  true  that  the  circuit  judge  does  not  pretend 
la  define  the  time  in  which  this  shall  be  done,. but  leaves  it  at 
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Iarge»  prabably  from  the  intrinsio  difficulty  of  Suing  h:  be  no 
doubt  felt  tkmt  to  requiito  that  all  this  should  be  done  accotd- 
ifig  to  itriot  commemal  usage  in  Telation  to  negotiable  papdr, 
trduld  upon  paper  of  tins  destniption  be  productive  of  aodie 
0tltrtling  ooniequences,  and  that  it  would  be  impessiUe  to  ab- 
tabliBh  any  other  general  ruk  which  did  not  run  instantly  in- 
to the  Tfl7  tiling  he  was  teboring  so  assidaotosfy  to  wroid,  viz: 
tiie  responsibility  of  the  drawer,  unless  he  had  been  ii^lnred  in 
conseqoMice  of  tiie  ne^eot  of  the  drawee  in  demanding  paf- 
ment  and  giving  notioe  of  the  refiisal  to  make  it. 

By  the  oomnion  law,  orders  were  root  such  evideaoes  of  debt 
as  could  be  sued  uponf  they  were  not  negotiate  and  demand 
and  protest  and  notice  were  not  required  of  iite  holders  ef 
themi  and  they  oonstitiited  no  evidenee  of  indebtednesB  on  the 
part  of  the  defendant  who  had  to  be  seed  upon  his  csiiginal 
liability,  and  could  only  delead  himself  by  diewuig  AmU  the 
order  had  been  drawn  and  received  by  flie  plaintiff  and  that 
he  neglected  within  a  reasonable  time  to  present  it  fcr  pap- 
meat,  and  give  notioe  of  a  lefOsali  wherc&y  he  had  kat  his 
debty  which  he  otherwise  would  have  seoored.  But  it  ia  ar- 
gued bodi  by  the  circuit  judge  and  the  attornqrafor  the  pAam- 
tiff  in  this  case,  that  the  act  of  1700^  eh.  9»  has  chaagad  (lie 
whole  l&w  upon  tiads  subject  and  placed  orders  upon  the  fitt- 
ing of  eemmercial  paper;  that  they  mast  in  every  iastaaae  be 
aued  upon,  and  that  this  cannot  be  done  unless  they  ha^e  been 
duly  dishonored  by  demand  of  payobent  and  reftuad^  pselealed 
and  notioe  thereof  given  to  the  draw^. 

This  aet  providee  in  see.  4th,  ^'that  when  any  person  or  per- 
sons doll  by  order  in  wrHiog,  digaed  by  his  or  hsr  prefer 
hand,  direct  the  payment  of  ai^  sum  or  sonss  of  mmi0y  ta  the 
hands  or  possession  of  anfy  other  person  or  perseas  t».th0  bear- 
er or  aay  person  or  persons  whatever,  the  money  theseinspe- 
oified  shall  by  virtue  thereof  be  due  and  peyltble  tf»  saah  per- 
son or  persons  to  whenn  the  sasoe  i»  Arawn  payalil;^^  and  any 
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be  put  in  suit  against  the  person  or  perBons  on  wholnthe  same 
ehall  be  drawn  after  acceptance  thereof  by  him  or  Ikem  to 
m^hom  the  same  shall  be  made  payable  and  recover  damages." 

The  5th  section  provides,  'Hhat  no  person  whatsoever  shall 
prosecnte  any  suit  against  any  person  or  persons  who  shall 
give  sQch  order  for  the  money  therein  mentioned  before  the 
same  shall  have  first  been  protested  for  nonacceptance  and 
notice  thereof  given  to  the  drawer  before  such  suit  shall  be 
brought,  and  if  any  suit  shall  be  brought  on  any  such  order 
before  notice  and  refusal  to  pay  as  aforesaid  the  plaintiff  or 
plaintiffs  shall  be  nonsuited  and  pay  cost."  Now  the  statut^^ 
alters  the  common. law,  so  far  as  to  pefitait  a  suit  against  the. 
acceptor  or  drawer  of  an  order  upon  the  order,  which  is  there- 
by made  evidence  of  the  fact  of  indebtedness  as  a  bill  single, 
promissory  note  and  bill  of  exchange,  but  at  the  same  time 
prohibits  it  against  the  drawer  upon  the  order  withckit  a  previ- 
ous demand,  pr6test,  and  notice  of  nonpayment.  This  stat- 
ute does  not  make  the  order  negotiable,  neither  dpes  it  cause  it 
to  operate  as  an  extinguishment  of  the  origin^  liability,  as 
being  a  secority  of  higher  dignity,  but  merely  gives  an  action, 
upon  it,  which  when  against  the  drawer^  must  be  upon  de- 
mand, protest  and  notice;  all  of  which,  will  have  to  be  (in  our 
apprehension)  according  to  the  stricfeness  of  commercial  usage 
upon  bills  of  exchange,  because  the  order  is  used  as  a  bill  of^ 
exchange  in  such  case.  But  by  no  fair  construction,  can  thjg^ 
be  made  to  apply  to  all  cases  of  orders,,  whether  relied  \»p«ii 
as  the  basis  of  a  suit  or  not;  indeed;  it  would  be  pwdi'^'ctive 
of  much  mischief  in  practice,  if  such  were  the  casQ^  The  con- 
sequence would  be,  that  no  suit  would  be  maJntained  against 
the  drawer  of  an  order,  when  he  had  a  reasonable  expectation 
of  its  being  paid  when  he  drew  it,  without  all  the  formaUty  of 
presentation,  protest,  and  notice.  A  vast  amount  of  little* 
transactions  are  daily  arranged  by  orders :  to  encumber  them 
40— Vol.  viii. 


576 


NASHVILLE: 


[Poitar  St  al.  v$.  Dillahonty.] 

with  the  formalitiee  of  demand,  protest,  and  notice,  would  be 
destructive  of  their  utility,  and  would  open  a  door  to  exten- 
sive petty  frauds  and  impositions.  This  has  not  been  done, 
but  the  rights  of  the  parties  in  all  such  cases,  left  as  they  were 
at  common  law,  unless  they  sue  upon  the  order,  in  which  case 
they  cannot  complain,  if  they  be  required  to  comply  with  the 
formalities  of  the  statute  or  be  non-suited. 

The  charge  of  the  circuit  judge,  then,  is  erroneous.  But 
the  defendant  in  error  attempts  to  get  out  of  this  difficulty  by 
insisting  here,  that  tliis  instrument  of  writing  is  not  an  order, 
but  a  bill  of  exchange.  We  do  not  think  so.  It  is  a  draft  up- 
on a  particular  fund;  a  debt  supposed  to  be  due  by  J.  T.  Por- 
ter to  the  defendant,  and  which  was  repudiated  by  Porter.  It 
is  not  a  general  instruction  to  pay,  and  was  not  intended  or 
expected  to  be  paid,  if  the  indebtedness  were  denied. 

We  are,  therefore,  of  opinion,  that  the  judgment  of  the  cir- 
cuit court  should  be  reversed,  and  the  case  remanded  for  a 
new  trial. 


1 


^•"^ 


,»^" 


DECEMBER  TERM,  1847.  577 


MalovEj  atPmr.  vs.  Majors.  nf^SS 


1.  When  tbere  is  «  devite  of  property  to  the  children  of  the  teitator*t  brothers  and  lis- 
ten, the  devisees  take  per  capita  and  not  per  eiirpes,  8eay,  admW»  ys.  Wineiom 
et  ah,  7  Ham,  471,  referred  to  and  approyed. 

S.  By  the  act  of  1784,  ch.  22,  a  prorision  for  the  wife  in  a  will,  of  itself,  forces  her 
to  elect  whether  she  will  take  under  or  against  the  will;  and  if  she  does  not  declare 
her  dissent  in  open  court,  within  the  six  months  allowed  by  the  act,  the  prorision 
will  be  considered  fully  satisfactory,  and  she  cannot  claim  any  portion  of  property 
as  to  which  her  husband  died  intestate* 

3.  Thompson  Ward  executed  an  assignment  to  Mary  Ward,  by  which  he  conveyed  to 
her  '*all  his  interest,  title,  and  claim  to  any  and  every  part  of  the  estate  of  the  latft 
Wm.  Ward,  whether  consisting  of  real  or  personal  property,  money  or  choset  in  ac- 
tion, which  he  was  entitled  to  under  the  will  of  the  said  Wm.  Ward,  after  the 
death  of  her,  the  said  Mary."  Held  that  this  passed  only  such  interest  as  Thomp- 
son Ward  took  under  the  wiH,  and  not  his  interest  in  the  property  as  to  which  Mr.  ■ 
Ward  died  intestate,  nor  any  interest  purchased  from  other  devisees  or  distributees. 

4.  Two  of  the  legatees  named  fn  William  Ward's  will  died  before  the  testator.  Held 
that  the  legacies  lapsed,  and  that  as  to  that  portion  of  his  esute,  William  Ward  died 
intestate. 

The  bill  in  this  case  was  filed  to  obtain  a  constaruction  of 
the  will  of  William  Ward,  deceased.  The  principal  contro- 
versy grew  out  of  the  following  clause: — ^^I  do  also  give  and 
bequeath  the  one-half  of  my  property  above,  given  to  my  said 
wife,  Mary  Ward,  during  her  life,  to  be  equally  divided  at  her 

« 

death  between  my  brother  Joshua  Ward's  three  daughters, 
Rachael,  Rhody  and  Sealy,  and  Thompson  Ward,  son  of  my 
brother  James  Ward,  to  them  and  their  heirs  forever .'*    Rhody 
and  Sealy  died  before  William  Ward,  the  testator. 
The  cause  was  heard  before  Bromfield  L.  Ridley,  chancellor, 

0 

and  an  appeal  taken  firom  the  decree  rendered  by  him. 

Charles  Ready^  for  complainant. 

This  is  a  biU  filed  for  a  construction  of  the  will  of  Wm. 
Ward,  deceased,  and  for  directions  to  his  administrator  de 
bonis  mm  with  the  will  annexed,  how  to  make  distribution  of 
the  estate  under  the  will.    Wm.  Ward  died  intestate  as  to 
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the  portions  of  his  estate  devised  to  Rhody  wid  Sealy.     1 
Roper  on  Legacies,  320-331. 

A  question  is  raised  in  the  record  as  to  the  quantum  of  inter- 
est Thompson  Ward  is  entitled  to,  under  said  devise.  It  is 
insisted  by  those  claiming  in  his  right,  that  he  is  entitled  to 
one  half  of  all  the  property  which  would  pass  under  said  de- 
vise, that  is,  he  is  entitled  to  as  much  as  Rachel,  Rhody  and 
Sealy  would  all  be  entitled  to,  if  all  were  living.  * 

This  claim  cannot  be  admitted.  The  four  persons  named 
were  to  take  per  capita  and  not  per  stirpes;  and  each  w^as 
therefore  to  have  an  equal  share.  1  Roper  on  Legacies  1^, 
2  Roper  264. 

It  is  also  insisted  by  the  devisees  of  Mary  Ward,  deceased, 
that  Wm.  Ward  died  intestate  as  to  the  shares  of  Rhody  and 
Sealy;  that  Mary  Ward,  widow  of  Wm.  Ward,  was  entitiled 
to  one  half,  or  one  third  of  said  lapsed  legacies,  under  the 
statutes  of  distribution;  and  that  they  as  her  devisees  are 
entitled  to  whatever  she  was. 

This  claim  in  right  of  the  widow  cannot  be  allowed.  She 
was  entitled  to  the  half  of  the  testator's  whole  estate,  (except 
a  specific  legacy  to  Thompson  Ward,)  and  to  no  more.  She 
did  not  dissent  from  the  will.  The  Stat.  1784^  ch.  22,  sec.  8, 
governs  her  rights. 

Also  a  question  as  to  what  interest  or  portion  of  llie  estate 
passed  to  Mary  Ward  by  a  deed  from  Tfaonqpson  Ward; 

whether  or  not  his  share  of  the  lapsed  legacies  passes  under 

* 

said  deed;  and  also  whether  or  not,  a  supposed  interest  he 
had  by  purchase  from  Large  and  wife,  passes  under  said  deed. 

'  The  terms  of  the  deed  from  lliompBon  Ward  to  Mary  show, 
he  only  conveyed  to  h^  the  property  real  and  personal,  to 
which  he  was  entitled  under  the  will  of  Wm.  Ward. 

H,  M.  Burton  and  £.  A.  Kedih^  for  defendant. 
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TuALBT,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  for  a  construction  of  the  will  of  William 
Ward,  deceased,  and  to  have  declared  the  rights  of  the  dif- 
ferent persons  claiming  imder  it.  William  Ward,  by  his  li^st 
will,  devised  all  his  estate  of  every  kind  and  description^  (with 
the  exception  of  that  portion  of  it  devised,  specifically,  to  his 
nepliew,  Thompson  Ward,)  to  his  wife,  Mary  Ward,  for  her 
use  and  benefit  during  her  life,  and  at  her  deaths  to  be  equally 
divided;  the  one-half  to  be  disposed  of  in  any  way,  his  said 
wife  might  wish,  at  her  death;  the  other  half  to  be  equally 
divided  between  Rachael,  Rhody  and  Sealy  Ward,  daughters 
of  his  brother  Joshua  Ward,  and  Thompson  Ward,  son  of  his 
brother  James  Ward,  and  their  heirs. 

Rhody  and  Sealy  Ward,  two  of  the  devisees  of  one-half  of 
the  estate,  after  the  death  of  Mrs.  Ward,  died  without  children 
^before  William  Ward,  the  testator:  and  the  legacy  as  to  them 
lapsed.  Upon'  this  clause  of  the  will,  and  the  lapsing  of  the 
legacy  of  Rhody  and  Sealy  Ward,  two  questions  are  pre- 
sented. 

1st.  ^Vhat  interest  did  Thompson  Ward  take  under  the 
devise  to  himsel£and  Rachael,  Rhody  and  Sealy  Ward?  That 
is,  do  these  devisees  take  per  stirpes?  Thompson  Ward  as 
representing  his  father,  James  Ward,  and  Rachael,  Rhody  and 
Sealy  Ward,  as  representating  their  father,  Joshua  Ward,  or 
per  capita^  each,  one  individual  fourth  part  of  the  devise?  We 
are  clear,  that  they  take^>^  capita^  and  not  per  stirpes,  Jn  the 
case  of  Secn/y  adnCr,  vs.  Winston  and  others^  7th  Humph.  472, 
it  is  held,  that  under  a  devise  of  property,  at  the  death 
of  the  wife^  to  be  equally  divided  between  the  children  of  thQ 
brothers  and  sisters  of  the  devisor,  the  nephews  and  nieces 
took  equal  shares  per  capita. 

The  2d.  question  is,  what  interest,  if  any,  did  Mary  Ward, 
the  wife  of  the  testator,  take  in  the  lapsed  legacy  of  Rhody 
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•  and  Sealy  Ward?  And  we  think,  none  at  all.  As  to  that  por- 
tion of  his  estate,  William  Ward  died  intestate,  and  his  wife, 
having  had  provision  made  for  her  in  the  will,  with  which  she 
was  content,  cannot  claim  any  interest  therein,  either  as 
dower  or  by  distribution. 

Previous  to  the  act  of  1784,  ch.  22,  a  devise  to  a  wife,  by 
her  husband,  was  not  held  to  be  in  satisfaction  of  dower,  un- 
less it  were  so  expressed,  or  the  implication,  that  it  was  so  in- 
tended, was  too  strong  to  be  resisted,  and  she  might  take  both 
her  dower  and  her  bequest;  but,  by  that  statute,  a  provision 
for  the  vjrife  in  a  will,  of  itself,  forces  her  to  elect,  whether  she 
will  take  under  or  against  the  will,  and  that  within  six  months 

^  after  the  probate  of  the  will ;  for  if  she  do  not  express  her  dis- 
sent to  the  will  in  open  court,  within  that  time^  the  provision 
made  for  her,  shall  be  considered  as  fully  satisfactory  to  her. 
But  if  she  do  so  dissent,  then  the  will  is  not  in  her  way,  and 
she  shall  have  her  dower  in  the  lands  of  her  husband,  and  her 
distributive  share  of  his  personal  estate.  Mary  Ward,  the 
wife,  did  not  thus  dissent,  in  this  case,  and  she,  therefore,  can 
claim  no  portion  of  the  estate  of  her  husband,  either  real  or 
personal,  but  what  has  been  bequested  to  her  by  the  will. 

A  third  question  arises,  as  to  the  construction  of  a  deed 
from  Thompson  Ward  to  Mary  Ward,  executed  on  the  21st  of 

August,  1841,  and  by  which  he  conveys  to  her,  "all  his  interest, 

* 

title  and  claim,  to  any  and  every  part  of  the  estate  of  the  late 
Dr.  William  Ward,  whether  consisting  of  real  or  personal 
property,  money  or  choses  in  action,  which  he  was  entitled  to 
under  the  will  of  the  said  William  Ward,  after  the  death  of 
her,  the  said  Mary." 

Now  it  is  observed,  that  Thompson  Ward  was  ah  heir  and 
distributee  of  the  said  William  Ward;  deceased,  as  well  as  a 
legatee,  and,  therefore,  as  such,  was  entitled  to  a  portion  of 
the  lapsed  leg£u;y  of  Rachael  and  Sealy  Ward,  which  he  does 
not  take  under  the  will;  and  it  also  appeal^,  that  he  purchased 
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•from  one  J.  C.  Large  and  his  wife,  Elizabeth,  who  claimed  to 
be  an  heir  and  distributee  of  the  said  William  Ward,  all  their 
interest  in  his  estate,  and  took  from  them  a  deed  therefor,  on 
the  10th  day  of  January,  1840;  and  it  is  how  contended,  that 
their  interest  passed  by  the  deed  to  Mary  Ward,  as  well  as 
that  claimed  by  him  under  die  vrill. 

We  do  not  think  so.  Thompson  Ward  sold  and  conveyed 
to  Maiy  Ward,  all  his  interest  in  the  estate  devised  to  him  by 
the  will,  and  no  more,  for  such  were  die  express  words  of  the 
bargainor  used  in  the  deed ;  and  for  ns,  now,  to  hold,  that 
any  interest  derived'by  descent,  or  distribution  in  the  estate,  or 
that  may  have  been  acquired  by  Mm,  by  purchaliefrom  others, 
and  not  by  the  deed,  would' be  to  make  a  contract  for  him,  and  * 
not  to  expound  on^. 

We,  therefore,  reverse  the  decree  of  the  chancellor  in  this 
case,  and  declare  the  rights  of  the  parties,  according  to  the 
principles  of  construction  given  by  us  to  the  will,  and  deed  of 
Thompson  Ward,  and  direct  a  reference  to  the  clerk  and  mas- 
ter to  report  accordingly. 


Martin,  Trustee,, vs,  Youngblood. 

1.  Where  an  absolate  deed  of  gift  wa«  executed  to  the  children  of  W.  G.  M.  and  an 
unsigned  posUcript  attached,  as  follows:  "I  appoint  William  C.  Martin  tniste^  to 
the  aboTO  deed:  It.  is  held  that  this  postscript  was  no  part  of  the  deed  and  did  not 
establish  a  trast.    The  propeity  was  vested  absolutely  in  the  children  of  W.  O.  M. 

2.  A  possession  of  three  yeare  underayerfoal  gifkin  trust  fixes  the  legal  title  in  accord- 
with  the  holding. 


It  appears  that  on  the  5th  January,  1843,  John  Martin  made 
a  vetbal  gift  of  slave  Milly  to  the  children  of  William  C.  Mar- 
tin ;  Aat  possession  of  the  slave  was  delivered  at  the  same  time 
to  William  C.  Martin,  and  he  was  constituted  a  trustee  to 
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hold  die  slave  for  their  benefit:  Oa  tbe  9th  day  of  September, 
1843,  John  Martin  made  an  absolute  bill  <^  sale  of  th^dtave 
to  the  children  of  W.  C.  Martiii>  to  whioh  waa  af>pe]ided  the 
following:  ^'P.  S.  I  appoint  W.  C.  Martin  trustee  to  the  above  deed 
of  gift."  This  pos  tcript  was  written  before  the  deed  was  signed, 
but  the  signature  was  above  the  postscript^  a^d  there  was  no 
other  signature.  W.  C.  Martin  held  the  slave  till  she  was 
seized  by  virtue  of  an  execution  in  the  hands  of  YoongUood, 
«  deputy  sheriff  oi  DeKalb  county, 'more  than  three  years  after 
the  slave  was  placed  in  the  hands  of  W.  C.  Mjartin.  MaHiii 
held  the  slave  as  trustee  for  the  benefit  of  his  efaUdren. 

W.  G.  Martin  commenced  an  action  of  replevin  in  the  cir- 
cuit court  of  DeKalb  county  as; trustee  for  bis  children.  There 
was  a  plea  of  not  guilty  and  verdict  thereupon  in  &v<H*.of  the 
defendant  and  judgment.  Caruthers  J.  presiding.  From  this 
judgment  the  defendant  appealed. 

M.  M.  Brien^  for  plantiff. 

/.  S.  Brien  and  FUe^  fat  the  defendant. 
Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  replevin  brought  by  Majrtin  as  trustee 
against  Youngblood,  for  a  negro  girl  slave. 

On  the  trial,  Martin  ofiered  in  evidence  a  deed  of  gift  from 
John  Martin  of  the  negrp  girl  in  controversy,  to  Elizabeth  Mag- 
ness,  Mary  Martin,  George  P.  Martin,  Martha  Martin,  Sarah 
Martin,  John  Martin,  Hardy  Martin,  and  Harriet  Martin.  Be- 
low the  signature  of  the  donor,  is' the  following:  P.  S.  "I  fif- 
point  William  C.  Martin,  trustee  to  the  above  deed  of  gift.'' 

m 

The  coiirt  refused  to  permit  said  deed  to  be  read. 

The  plain tifi*  then  proved,  that  on  the  5th  of  January,  1843» 
John  Martin,  sr.'made  a  verbal  gift  of  said  slave  to  the  chil-  • 
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dreft  of  WilUam  C.  Martin>  aocompaxued  with  posaeasioa,  and 
tbat  Willwa  C.  MsMiin  was  verbally  constituted  trustee  at  the 
same  time,  and  a^  such  trustee  held  possession,  of  said  slave 
adversely  to  all  the  world  till  she  was  levied  oa  by  defendant. 
This  verbal  gift  was  made  previously  to  the  execution  of  the 
deed  of  gift»  which  is  d^ted  the  9th  of  Septemb'er,  184,3. 

The  court  chacged  the  jury  1ha4i  the  'plaintiff  must  show  a 
legal  title  in  himself,  that  a  parol  gift  does  not  convey  a  title. 
To  be  Bure>  if  three  yeaitf  possessi^m  w^e  held  by  virtue  of  it, 
it  vests  the  title.  But  &  deed  of  gift  to  the  children  bshownof 
the  samVyear.  In  absence  of  proof  to  the  contraryhis  holding 
is  presumed  to  be  under  the  deed  and  accordisis  to  the  title  it 
conveys.  It  conveys  the  title  to  the  children,  and  his  holding 
would  be  as  guardian  for  Ihem,  under  the  deed." 

The  jury  found  for  tiie  defendant,  and  die  plaintiff  appealed 
to  Ae  court: — 

1st.  The  plaintiff  insists  Aat  the  court  ^red  in  renting  the 
deed  of  gift,  offered  in  evidence.  It  is  true  that  no  form  of 
words  is  necessary  to  create  a  trust;  but  the  deed  in  diis  case, 
is  a  conveyance  directly  to  Martin's  children,  vesting  in  Aem 
the  legal  title  to  the  slave.  The  memorandum  at  the  loot  of 
the  deed,  that  the  plaintiff  is  i^pointed  trustee  of  the  deed,  is 
no  part  of  it;  is  not  signed  by  the  donor,  and  cannot  convert 
the  absolute  conveyance  into  a  trust.  We  think  therefore,  the 
court  properly  rejected  this  deed,  because  it  did  not  show  that 
the  plaintiff  had  title  to  the  slave,  and  was  therefore  irrelevant 

But  we  think  his  honor  erred,  in  stating  to  the  jury,  that  a 
deed  of  gift  of  the  slave  to  the  children  had  been  shown,  and 
that  it  is  to  be  presumed  that  the  plaintiff  held  under  the  deed; 
and  must  be  regarded  as  holding,  as  guardian  of  the  children. 

The  deed  was  not  iij  evidence  before  the  jury,  having  been 
excluded  by  the  judgment  of  the  court,  and  it  w£i8  erroneous 
to  refer  them  to  a  fact,  not  in  proof,  as  ag>round  upon  which  to 
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base  their  verdict.  The  plaintiff  had  proved  a  verbal  gift  in 
trust,  and  an  adverse  possession  of  the  'slave  in  the  character 
of  trustee.  In  the  absence  of  other  evidence,  this  was  suffi- 
cient to  vest  in  him  the  title  as  trustee,  by  the  statute  of  lim- 
itations, and  this  was  all  the  evidence  before  the  jury. 

But  if  the  deed  had  been  before  the  jury,  it  should  have 
been  left  to  them  to  determine,  whether  the  plaintiff  held  pos- 
session as  trustee,  under  the  verbal  gift,  or  as  guardian  under 
the  deed.  The  verbal  gift  was  first  made,  and  the  possession 
was  taken  in  pursuance  of  its  tenns ;  and  it  may  be,  that  the 
plaintiff  did  not  recognize  the  change  of  title  mad9  by  the 
deed,  but  continued  to  hold  according  to  the  terms  of  the  ori- 
ginal verbal  gift ;  and  if  so,  the  title  vested  in  him  as  trustee, 
notwithstanding  the  deed.  The  question  is,  how  did  the  par^ 
actually  hold?  If  possession  had  not  been  taken  until  the 
deed  was  made,  and  it  had  £hen  accompanied  the  deed,  there 
could  be  no  doubt  but  that  the  plaintiff  would  be  constrained 
to  hold  under  the  deed,  as  guardian. 

But  we  think,  if  the  deed  were  before  the  jury,  it  should  be 
left  to  them  to  determine  as  to  the  character  in  which  the  plain- 
tiff actually  held  possession  of  the  slaves.  Reverse  the  judg- 
ment and  remand  the  cause  for  another  trial. 
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Williams  vs.  The  State. 

1.  On  an  indictment  for  an  asBault  with  an  intent  to  commit  a  rape,  evidence  of  pre- 
▼ion«  asiaultt  on  the  proaecutrix  are  admissible,  to  show  the  intent  with  which  the 
assault  in  question  was  committed. 

2.  An  indictment  which  charged,  that  an  assault  was  made  with  intent  feloniously  to 
rarish  the  prosecutrix,  is  not  good.    It  must  be  charged,  that  the  assault  was.felo 
aioQi. 

This  indictment,  for  an  assault  with  intent  to  commit  a  rape, 
was  tried  by  judge  Fitzgerald,  and  a  jury  of  Obion  county, 
in  October  1647,  and  defendant  found  guilty.  The  indictment 
charges  that  Williams  '4n  and  upon  the  body  of  one  Martha 
Jane  Williams,  in  the  peace  of  God  and  the  said  state,  then 
and  there  being,  an  assault  did  make,  and  her,  the  said  Martha 
Jane  Williams,  then  and  there  did  beat,  wound  and  ill-treat, 
Mdth  intent,  her,  the  said  Martha  Jane  Williams,  feloniously, 
violently,  forcibly,  and  against  her  will,  then  and  there  felo- 
niously to  ravish  and  carnally  to  know,"  <fec. 

On  the  trial  before  judge  Fitzgerald,  the  State  offered  in  evi- 
dence, other  violent  attempts  on  the  person  of  the  prosecutrix, 
previous  to  that  charged  in  the  indictment.    This  was  objectfed 
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to  on  behalf  of  the  prisoner.    The  objection  was  overruled 
and  the  evidence  was  admitted  to  go  to  the  jury. 

"The  judge  charged  the  jury,  that  if  they  found  that  the  . 
prisoner  at  the  bar,  on  the  night  of  the  4th  of  April,  1847,  or 
about  that  time,  in  the  coimty  of  Obion,  had  committed  an  as- 
sault and  battery  on  the  body  of  Martha  Jane  Williams,  men- 
tioned in  the  indictment,  with  intent,  forcibly  and  against  her 
will,  to  have  unlawful  carnal  knowledge  of  her,  that  he  would 
be  guilty  of  the  crime  charged  against  him  in  the  indictment, 
and  that  if  they  so  found  him  guilty,  it  would  be  their  duty 
to  fix  the  length  of  time  he  should  serve  in  the  penitentiaiy 
house  in  this  state,  not  less  than  two  nor  more  than  ten  yean; 
that  the  slightest  touch  of  her  person,  if  done  with  the  pur- 
pose and  intent  at  the  time  of  such  touch,  of  having  carnal 
knowledge  of  her  at  all  events,  and  forcibly,  and  against  her 
will,  would  be  a  sufficient  assault  and  battery ;  and  that  it  need 
not  be  done  in  a  rude,  angry  and  revengeful  manner,  but  if 
done  with  the  purpose  and  intent  of  having  carnal  knowledge 
of  her  forcibly,  and  against  her  will,  that  it  would  be  sufficient. 
The  court  further  charged  the  jury,  that  evidence  had  been 
permitted  to  go  to  them  in  regard  to  the  previous  conversaiion 
and  conduct  of  the  prisoner  towards  his  daughter^  the  said 
Martha  Jane,  with  respect  to  other  and  previous  alledged  lewd 
conversation  and  conduct  of  the  prisoner  towards  her,  and  that 
she  had  related  two  incidents  of  the  kind,  one  in  regard  to 
throwing  her  on  the  bed,  and  another  in  regard  to  throwing  her 
on  the  floor;  this  rendered  it  proper  to  state  to  them  that  they 
could  not  find  him  guilty  on  either  of  these  occurrences;  that  he 
must  be  found  guilty  on  tlie  occurrence  of  the  night  of  the  4th 
of  April,  1847,  the  tim^he  was  arrested,  or  he  must  be  acquit- 
ted; that  those  occurrences  previous  to  the  4th  of  April,  1847, 
were  admitted  only  to  show  the  sjflrit  and  purpose  with  which 
the  events  of  the  4th  of  April,  1847,  were  done. 

The  court  further  charged  the  jury,  that  if  they  had  a  rea- 
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son  able  doubt  of  the  guilt  of  the  prisoner,  it  would  be  their  duty 
to  acquit  him." 

The  defendant  was  eentenced  to  ten  years  confinement  in 
.the  penitentiary,  and  declared  infamous.    He  appealed. 

M,, Brown,  R.  P.  Rairies  and  A,  W.  O,  Totten,  for  the  plain- 
tiff in  error.  They  cited  Jesse  vs.  State,  2  Dev.  and  Bat.  297, 
an^  Rex  vs.  Loyd,  32  English  C.  L.  Rep. 

AjUomeg  Oenertd,  for  the  state. 

• 

1.  The  indictment  is  good.  See  Starkie  on  Grim.  PI.  429 
480,  Archbold,  874, 376.  Crown  Cr.  Com.  These  show  the 
common  law .  form  of  indictment.  The  common  law  form  is 
adopted  by  the  act  of  1829,  sec.  72.  Peei^s  case,  2  Humph. 
83. 

This  indictment  is  also  good  under  die  statute.  Lambden  vs. 
State,  5  Htunph.  Starkie  G.  L.  84,  shows,  that  '^unlawfttl" 
need  not  qualify  an  act  exhibited  as  unlawftil  in  itself:  so  of 
a  felonious  assault. 

2.  The  General  Rule. — ^The  evidence  must  be  confined  to 
the  point  in  issue.    It  must  be  relevant. 

An  overt  act,  amounting  to  a  distinct,  independent  charge 
is  admissible,  if  it  conduce  to  proof  any  of  the  overt  acts  which  / 
are  laid.    Russell,  272.    Wh€ktever  goes  to  prove  the  prisoner 
guilty  of  the  crime  charged,  is  evidence,  however  it  may  go  td 
show  him  guilty  of  other  crimes.    Russell,  776.  > 

Ch.  J.  Denham,  said:  '^I  cannot  conceive  how  the  relevancy 
of  the  fact  to  the  charge  could  be  effected,  by  its  being  the  sub- 
ject of  another  charge.  R.  406.  Lord  Ellenborough's  opinion, 
408. 

Staitie,  vol.  1 ,  p.  37-8.  *^  A  juiy  should  know  all  those  facts 
and  circumstances  which  are  connected  with  the  matter  in  dis- 
putOi  or  crime  charged,  firom  which  any  reasonable  inference 
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can  be  drawn— no  compAent  means  of  ascertaining  the  troth 
can  or  ought  to  be  neglected." 

I  .     The  intention  and  design  of  the  act  best  explained  by  a  com- 
I     plete  view  of  every  part  of  his  conduct  in  relation  to  the  mat- 
ter, and  not  from  a  single  act.    Russell,  779,  781. 

The  evidence  of  former  violent  attacks  on  Martha  J.  ad- 
Imissible  to  prove  the  assault,  the  intent,  and  in  support  of  the 
credibility  of  Martha  J. 

Rex  vs.  Loj^y  32  Eng.  Com. '  L.  This  case  confines  the 
proof  of  other  felonies  to  cases  of  malice.  This  is  a  gross  error. 

Gases  of  Malice. — ^Previous  shooting — Evidence  that  the 
shooting,  charged,  was  malicious  and  designed,  and  not  by  ac- 
cident. '  Russ.  777. 

Libel. — ^Previous  libels  admissible,  to  show  the  intent  and 
explain  the  meaning  of  defendant.  So  subsequent  libels  ad- 
missible to  explain,  though  the  libel  charged  needs  no  expla- 
nation.   Tlireatening  letters  admissible  to  show  intent. 

Murder. — Former  grudges  and  menaces  admissible  to  show 
malice.  A  murdered  B.  to  prevent  B.  disclosing  a  previous 
murder.    Proof  of  subsequent  murder  admissible. 

Poisoning  Horses. — The  administration  of  sulphuric  acid 
to  horses  with  intent  to  kill.  Other  and  previous  acts  admissi- 
ble, to  show  that  intent. 

Passing  Counterfeit  Monet. — The  possession  of  other  coun- 
terfeit notes  on  tl)e  same  bank,  is  evidence  of  a  knowledge  of 
the  character  of  those  passed.  So  the  possession  of  forging 
instruments,  and  the  passing  of  other  counterfeit  money  about 
the  same  time.  Russ.  777.  Peek^s  case,  2  Humph.  83.  This 
is  nbt  a  case  of  malice,  but  the  previous  passage  of  counter- 
feit money  is  evidence  of  an  intention  to  defraud  in  the  case 
charged.  This  is  a  tolerably  remote  inference,  yet  it  is  well 
settied. 

Robbery. — Prisoner  told  prosecutor  he  had  better  deliver 
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money  over  to  a  mob,  or  they  would  kill  him.    Proof  of  pre- 
vious acts  of  advice  admiasible,  to  show  an  intent  to  rob.    Sub- 
sequent attempts  to  exact  money  by  charge  of  an  unnatural 
crime,  evidence  of  a  former  attempt.    Rubs.  T77. 
Labcent. — ^Proof  that  defendant  stole  goods  in  an  adjoining 

house  on  same  night,  admissible  to  disprove  an  alibi.    Russell, 
779. 

ADULTERY.-^On  an  indictment  for  adultery,  former  fami- 
liarities, evidence  of,  admissible.    Russell,  772. 

Treason. — Other  declarations  and  seditious  publications, 
admissible  against  the  prisoner,  to  show  the  object  and  explain 
the  conduct  of  the  party,  in  the  transaction  charged.  Russell, 
772,  780. 

If  distinct  and  independent  acts  of  treason  conduce  to  prove 
those  laid  in  the  indictment,  they  are  admissible.    Rubs.  772. 

Writings  found  in  defendant's  possession,  relating  to  same 
subject,  admissible  on  behalf  of  prosecution,  or  of  defence,  to 
show  the  intent  of  those  published. 

CoMSFiRACY.— Prisoner  presided  at  several  public  meetings. 
Proof,  admissible,  of  what  was  done  at  other  meetings,  to  show 
intent  in  the  one  charged.    Russell,  781. 

Rape. — Previous  intimacy  admissible  on  behalf  of  defence, 
to  show  consent  on  behalf  of  defendant,  and  the  absence  of 
intent  to  ravish  on  the  part  of  prisoner.  Rubs.  783.  3  Carr. 
&  P.  562.  6  do.  562.  Why  not  show  previous  acts  of  vio- 
lence? 

Arson. — Stolen  property  found  in  the  hous6,  i^dmissible,  to 
prove  possessor  engaged  in  the  arson.    Russ. 

These  authorities  are  conclusive  on  the  question,  as  to  the 
admissibility  of  the  evidence  objected  to  in  this  case. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  in  the  circuit  court  of  Obion 
county,  for  an  assault  with  intent  to  ravish  his  daughter.  Mar- 
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tha  Jane  WUliams.  He  was  found  gnilty  by  the  jmy,  and 
sentenced  to  the  penitentiary  for  ten  years.  He  moved  for  a 
new  trial,  which  was  refused.  He  also  moved  in  arrest  of 
judgment,  which  motion  was  overruled,  and  he  appealed  to 
this  court. 
The  indictment  is  in  the  following  words : — 

State  of  Tennessee  J  )  June  term,  circuit  eourt,  for  the  year  of  our 

Obion  Counfyj     )     Lord  eighteen  hundred  and  forty-seven. 

The  grand  jurors  of  the  State  of  Tennessee,  elected,  em- 
panneled,  sworn,  tod  oharged  to  enquire,  in  and  for  the  body 
of  the  county  of  Obion  aforesaid,  upon  their  oath  aforesaid, 
present^  that  John  Williams,  late  of  said  county,  laborer,  on 
the  fourth  day  of  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-seven,  with  force  and  arms,  in  the 
couBty  of  Obion  aforesaid,  in  and  upon  the  body  of  one  Mar- 
tha J.  Williams,  in  the  peace  of  God  then  and  there  being,  an 
assault  did  make,  atfd  her  the  -said  Martha  J.  Williams  then 
and  there  did  beat,  wound  and  ill-treat,  with  intent,  her  the 
said  Martha  J.  Williams,  felbniously,  violently,  forcibly,  and 
against  her  will,  then  and  there  feloniously  to  ravish  and  carnally 
know,  and  other  wrongs,  to  the  said  Martha  J.  WilUams,  then 
and  there  did,  to  the  great  damage  of  her  the  said  Martha  J. 
Williams,  against  the  form  of  statutes  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state. 

Isaac  Wu-uams,  Attorney  General 
of  the  ninth  circuit  of  the  State. 

On  the  trial,  Martha  J.  Williams  was  introduced  as  a  wit- 
ness for  the  state,  who  proved  that  the  defendant  is  her  father; 
that  about  four  months  before  the  trial,  and  about  eight 
months  after  her  mother's  death,  the  defendant  commenced 
making  propositions  to  have  sexual  intercourse  with  her,  telling 
her  that  other  men  who  had  daughters  did  so;  that  he  wanted 
to  do  eo  too,  and  that  if  she  disclosed  the  faot,  he  woidd  kill 
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her.  Witness  was  about  seventeen  years  old.  She  stated, 
that  her  father,  the  defendant,  'had  made  frequent  attempts  to 
have  intercourse  with  her,  and  had  some  times  tried,  as  often 
as  two  or  three  times  a  night,  by  approaching  her.  bedside,  and 
attempting  to  get  into  her  bed,  but  she  always  refused.  She 
stated,  that  about  three  or  four  months  before  the  4th  of  April, 
1847,  the  prisoner  threw  her  on  the  bed,  and  attempted  to  pull 
up  her  clothes,  and  said  that  he  intended  to  do  it,  and  that  his 
breeches  were  down ;  that  at  each  of  these  attempts  she  hal- 
looed, and  her  little  brother  came  in  and  he  desisted.  She 
stated,  that  on  the  evening  of  the  4th  of  April,  1847,  the  de- 
fendant told  her  he  intended  to  do  it  that  evening,  and  that  he 
intended  to  force  her  that  night  to  have  sexual  intercourse 
iVithhim;  that  he  cursed  her,  and  threatened  to  come  to  her 
bed  that  night ;  that  he  had  been  after  her  all  that  evening, 
so  that  she  could  not  stay  in  the  house  for  him,  but  had  to  go 
and  stand  in  the  road.  The  witness  stated,  that  she  conunu- 
nicated  these  threats  to  her  sister,  Mrs.  F.  D.  Heliums,  who 
resided  near  her  father's.  She  stated,  that  on  that  night,  the 
4th  of  April,  1847,  her  father,  the  defendant,  came  to  her  bed 
in  his  shirt  only,  and  wished  to  get  in  bed  with  her,  and  said 
he  would  do  it;  commenced  pulling  down  the  cover;  witness 
held  on  the  cover,  refusing  to  permit  him  to  come  into  her  bed ; 
she  then  hallooed,  at  which  time  she  heard  Fed.  Jonei^  cough- 
ing, (who  was  lying  in  a  room,  separated  from  her's  by  a  pas- 
sage,) and  he  retired.  In  half  an  hour  he  returned  again,  at- 
tempting to  get  into  her  bed,  she  refused ;  then  he  began  pull- 
ing down  the  cover,  his  language  being  mild  and  persuasive, 
not  rough  and  harsh,  she  all  the  while  holding  to  the  cover, 
and  in  his  efforts  to  pull  it  down,  he  touched  her  bosom  with 
his  hand,  and  she  haJlooed,  and  her  brothers-in-law.  Lane  and 
Heliums,  and  others,  rushed  in  and  seized  the  prisoner  in  her 
room. 

41 — ^Vol.  viii. 
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The  Btate  introduoed  America  Williams,  daughter  of  the 
defendant,  who  stated  that  she  was  sixteen  years  old — that  on 
the  night  of  the  4th  of  April,  she  was  not  at  home,  bat  at  her 
sisters,  Mtb,  H.  Helium's,  that  often^  previous  to  the  4tli  of 
April,  the  defendant  had  at  a  late  hour  of  the  night  come  to 
the  bed  'vdiere  she  and  her  sister,  Martha  J.  lay,  with  nothing 
on  but  his  shirt,  and  palled  the  cover  off  her  sister,  and  at- 
tempted to  get  in  bed  with  her,  and  her  sister  would  halloo, 
and  then  he  would  go  away.  One  night  he  came  as  often  as 
three  times. 

The  state  introduced  Mr.  Lane,  who  stated  that  he.  Sum- 
mers, Heliums,  Murphy  and  some  one  or  two  others,  having 
heard  that  the  defendant  was  in  the  habit  of  making  attempts 
to  go  to  bed  to  his  daughter,  Martha  J.  Williams,  went  to  the 
house  of  the  defendant  on  the  4th  of  April,  1847,  and  secreted 
themselves,  that  about  ten  o'clock  that  night,  the  defendc^^t 
got  up  and  walked  through  the  passage,  and.  into  the  room 
where  Martha  J.  Williams  slept.  Soon  after  die  defendant 
entered  &e  room,  they  heard  her  cry,  oh!  daddy — and  witness 
thought  he  heard  her  crying.  About  diis  time,  Jmies,  who 
was  lying  in  another  room,  commenced  coughing,  and  defend- 
ant left  the  roojtn.  He  remained  out  about  half  an  hour,  and 
until  e^ery  thing  became  quiet,  when  he  returned  to  the  room 
where  Martha  was  lying.  Soon  after  the  defendant  went  in, 
witness  iheaard  her  ciying — he  and  the  other  men  immediately 

m 

rushed  to  the  door,  and  met  the  defendant  near  (he  foot  of  the 
bed,  the  foot  of  the  bed  being  nearest  the  door,  and  witness 
brought  him  to  the  door,  where  the  others  seized  him.  The 
defendant  denied  having  been  in  the  room,  and  when  reproach- 
ed, he  said  that  Martha  was  not  his  daughter — ^the  d^endant 
was  in  his  shirt,  and  somewhat  intoxicated.  Summers,  Hel- 
iums and  Murphy  made  the  same  statement  made  by  Lane. 

Defendant  introduced  Fed.  Jones,  who  proved  diat  he  had 


( 


APRIL  TERM,  1848.  593 

[WiUknit  M.  TfaA  State.] 

been  living  with  the  defendant  two  years,  and  was  at  his  house 
on  the  night  of  the  4th  of.  April,  1847,  and  had  never  seen  any 
improper  intercourse  between  the  defendant  and  his  daughter; 
that  sometimes  he  would  curse  her,  and  that  he  cursed  wit- 
ness too,  very  often,  and  he  thought  nothing  of  it,  as  he  was 
in  the  habit  of  cursing  almost  every  body.  Witness  was  in 
the  habit  of  working  hard^  and  was  very  tired  the  night  of  the 
'4th  of  April,  and  went  to  bed  early  and  slept  soundly,  and  did 
not  wake  until  he  was  roused  by  the  noise  that  was  made  in 
arresting  the  defendant.  The  defendant  was  somewhat  drunk 
that  evening. 

Martha  J.  Williams  stated,  that  on  the  night  of  the  4th  of 
April,  her  Uttle  brother,  seven  or  eight  years  old,  slept  in  the 
room  with  her,  and  two  small  brothers  were  in  the  room  with 
Jones,  and  a  negro  man  was  in  the  kitchen.  The  prisoner 
otgected  to  the  statement  of  Martha  J.  Williams,  that  he  had 
on  a  former  occasion  thrown  her  on  the  bed  and  attempted  to 
pull  ^p  her  clothes,  as  incompetent  evidence  to  establish  the 
crime  charged  to  have  been  conunitted  on  the  4th  of  April, 
1847;  but  the  court  overruled  the  objection,  and  permitted  the 
evidence  to  go  to  the  jury — to  all  which  the  defendant  except- 
ed at  the  time.  But  the  court  instructed  the  jury  that  they 
could  find  the  prisoner  guilty  of  the  crime  charged  to  have 
been  committed  on  the  4th  of  April,  1847,  only,  and  that  pre- 
vious acts  could  only  be  looked  to  for  the  purpose  of  showing 
the  spirit  and  purpose  which  dictated  the  events  of  the  4th  of 
April,  1847.. 

1.  The  question  is,  did  the  court  err  in  admitting  the  previ- 
ous acts  of  defendant,  as  evidence  of  a  guilty  intent  in  com- . 
mitting  the  act  charged  in  the  indictment?  We  think  he  did 
not.  Where  it  becomes  necessary  to  prove  guilty  knowledge 
on  the  part  of  the  prisoner,  evidence  of  other  offences  commit- 
ted by  him,  though  not  charged  in  the  indictment,  is  admissi- 
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ble  folr  that  purpose,  2nd  Ross,  on  Cr.  697 — as  if  a  party  be  in*, 
dieted  for  uttering  a  forged  bank  note,  knowing  it  to  be  forged, 
evidence  may  be  given  of  other  forged  notes  of  the  same  kind, 
uttered  by  him  in  order  to  show  his  knowledge  of  the  forgery. 
lb.  So  if  it  be  material  to  show  the  intent  with  which  the  act 
charged  was  done,  evidence  may  be  given  of  a  distinct  offence 
not  laid  in  the  indictment,  2  Russ.  on  Cr.  698.  As  if,  upon  an 
indictment  for  malicious  shooting,  it  be  questionable  whether 
the  shooting  was  by  accident  or  design,  proof  may  be  given 
that  the  prisoner  at  another  time  intentionally  shot  at  the 
same  person,  RexvB.  Voke,  Russ.  and  Ry.  53J. 

In  a  prosecution  for  libel,  other  libels  published  by  defend- 
ant, not  laid  in  the  indictment,  may  be  given  in  evidence,  to 
show,  qiio  animo,  the  defendant  published  that  in  question.  JB. 
And  they  may  also  give  in  evidence  other  publications  by  him, 
to  sho\«c  the  intent  and  mind  with  which  the  publication  in 
question  was  made.     2  Russ.  on  Cr.  655. 

In  murder  the  state  may  prove  former  grudges  and  threats, 
to  show  malice,  and  the  defendant  may  prorve  expressions  of 
good  will,  and  acts  of  kindness,  to  show  that  his  intention 
could  not  have  been  what  the  charge  imputes.  1  Ph.  Ev.  166. 
But  it  is  supposed,  that  in  murder,  Ubel,  &c.,  this  evidence  is 
admissible,  because  of  the  presumption  that  the  state  of  the 
mind,  by  which  the  party  was  animated  on  former  occasions, 
existed  also,  when  he  did  the  act  laid  in  the  indictment.  And  this 
certainly  is  the  reason  for  the  admission  of  such  antecedent  acts. 
The  mind  is  naturally  led  to  the  conclusion,  that  a  party  who  has 
been  in  the  habit  of  publishihg  libels  on  another,  was  in  the 
like  state  of  mind,  when  he  published  the  libel  in  question. 

*And  we  suppose  Ihat  a  lustful  feeling  may  get  possession  of 
fhe  heart  of^  man,  regardless  of  moral  restraints,  and  seek  its 
gratification  with  some  particular  woman,  until  it  shall  occupy 
the  mind  as  an  abiding  feeling  as  strongly,  and  urging  the  par- 
ty to  its  gratification  with  as  intense  a  feeling  as  is  expm- 
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enced  by  the  murderer,  or  the  libeller.  And  if  thia  be  true,  I 
upon  what  principle  of  reason  can  evidence  of  other  acts  be  \ 
admitted,  in  cases  of  murder,  libel,  &c.,  and  be  rejected  as  in-  \ 

competent  to  show  the  intent  with  which  the  assault,  in  this 
case,  was  made?  We  can  perceive  none — ^unquestionably 
such  evidence  has  direct  relevancy  to  the  question  of  intention. 
When  a  party  tot  a  series  of  months,  by  every  persuasive, 
by  importunity,  by  threats,  and  by  force,  seeks  to  gratify  his 
lust  for  sexual  intercourse  with  a  particular  woman,  certain- 
ly every  mind  must  perceive  the  force  and  relevancy  of  those 
facts,  to  explain  the  intent  with  which  he  made  an  assault 
Bubsequently  on  the  same  woman.  And  if  the  evidence  be 
relevant  to  the  issue,  it  is  competent.  It  will  not  do  to  say 
that  those  facts  are  evidence  of  the  defendant's  desire  for  sex- 
ual  intercourse,  but  are  not  evidence  of  his  intention  to  gratify 
that  desire  at  all  events,  and  against  the  will  of  the  female. 
If  they  have  a  tendency  to  establish  the  intent  with  which  the 
acts  laid  in  the  indictment  were  committed,  they  are  admissi- 
ble: whether  they  establish  a  purpose  only  to  debauch  his 
daughter,  or  that  he  intended  to  force  her  to  submit  to  his 
wishes,  was  properly  left  to  the  jury  by  his  honor.  The  court 
did  not  err,  therefore,  in  admitting  the  evidence  objected  to. 

2.  Did  the  court  err  in  refusing  to  arrest  the  judgment?  The 
indictment  does  not  charge  the  assault  or  intent  to  hav€  been  * 
felonious*  It  charges  only,  tha.t  the  assault  and  battery  were 
conunitted  with  intent  feloniously,  and  against  her  will,  the 
said  Martha  J.  Williams,  to  ravish  and  carnally  know.  The  . 
word  feloniously  is  used  only,ln  relation  to  the  rape  the  party 
intended  to  commit;  but  it  is  not  used  to  designate  the^ as- 
sault  committed  as  felonious.  -  * 

The  first  section  of  the  act  of  1829,  ch.  23,  declares  ^at 
"all  the  offences  enumerated  in  that  act  are  felonious  ;'^  the 
58rd  section,  that  "any  person  who  shall  be  guilty  of  commit- 
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ting  an  assault  and  battery  upon  any  female,  with  intent,  and 
against  her  will,  to  have  unlawful  carnal  knowledge  of  such 
female,  shall  be  imprisioned  in  the  penitentiary  not  less  than 
two,  nor  more  than  ten  years."  The  first  section  and  the  fifty 
third  are  to  be  taken  as  if  the  provisions  of  both  were  in  the 
same  section,  and  as  if  the  legislature  had  said  in  so  many 
words,  that  an  assault  and  battery,  with  intent  to  ravish,  shall 
be  felony.  The  act  oonstituting  the  crime  thus  created  a  fe- 
lony, must  be  charged  to  have  been  done  feloniously — and 
that  crime  is  the  assault  and  battery,  with  intent  to  commit  a 
rape. 

The  indictment  should  have  charged,  that  the  prisoner  "fe- 
loniously did  make  an  assault,"  using  the  word  feloniously 
in  relation  to  the  assault ;  and  to  charge,  that  the  party  made 
the  assault  with  intent  feloniously  to  ravish,  is  to  charge  a 
misdemeanor  only,  with  the  aggravating  circumstance  of  the 
intent  to  conunit  a  felony.  Arcbbold,  47;  Jesse  ya,  StaUy  2 
Dev.  &  Bat.  Rep.  297.  We  have  been  referred'  to  sec.  72  of 
the  act  before  cited,  which  provides,  that  "indictments  for  of- 
fences enumerated  in  the  act  which  are  ofiTences  at  common 
law,  shall  be  good,  if  the  offences  be  described  or  chained  ac- 
cording to  the  common  law,  or  according  to  the  statute."  The 
ofience  created  by  the  53d  section  of  the  act,  does  not  exist  at 
common  law.  An  assault  and  battery,  with  intent  to  commit 
a  rape,  was  only  an  assault  and  battery  at  common  law,  and 
might  or  might  not  be  charged  with  the  agravating  oircum- 

4 

stance.  The  offence  of  an  assault  and  battery,  with  intent 
to  ravish,  created  by  the  53d  section  of  the  act  is  wholly  dif- 
ferent. Under  the  statute,  the  intent  to  ravish  most  be 
charged — ^by  the  common  law  it  need  not  be  laid.  The  case 
of  Peake  vs.  The  State,  2  Humph.  Rep.,  is^  not  applicable  to 
the  one  before  the  court.  The  indictment  in  that  case,  was 
for  passing  counterfeit  coin.    That  was  an  offence  at  com- 
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mon  law,  as  well  as  by  statute— witk  the  difference  only,  that 
by  the  statute  it  was  made  a  felony,  and  punished  differently. 
But  the  facts  necessary^  to  be  charged  at  common  law,  and 
by  the  statute,  were  the  same ;  hence  the  common  law  indict- 
ment would  be  good  under  the  statute.  But  here  a  new  of- 
fence is  created  by  statute,  and  is  declared  to  be  felony.  The 
indictment  must,  therefore,  be  framed  upon  the  statute,  by  the 
rules  laid  down  in  the  common  law,  for  framing  an  indict- 
ment for  a  felony  declared  by  statute.  And  these  rules  re- 
quire, that  the  act  constituting  the  offence,  must  be  charged  to 
have  been  done  feloniously. 

The  indictment  in  this  case  is  not  so  framed,  and  we  are 
constrained  to  arrest  the  judgment,  and  remand  the  prisoner 
to  be  indicted  anew. 


Hikes'  vs.  The  State. 

1.  Ad  indictment  for  murder,  in  the  eommoo  law  form,  will  tattain  a  conviction  for 
morder  in  the  £rat  degree,  under  the  3d  section  of  act  of  1829. 

3.  The  fact  of  th^  leparation  of  a  jury  having  been  established  by  the  prisoner,  the 
possibility  that  the  jurors  may  have  been  tampered  with  exisu,  and  prima  facie 
the  verdict  is  vicious.  This  separation  may  be  explained  by  the  prosecution,  show- 
ing that  the  juror  had  no  communicatloa  with  other  persons.  In  the  absence  of  such 
explanation  the  mere  fact  of  such  separation  is  sufficient  ground  for  a  new  trial. 

3.  The  affidavit  of  a  juror,  who  left  the  balance  of  the  jurors,  that  he  had  not  been 
tampered  with  during  his  absence,  is  not  sufficient  evidence  that  he   had  not  been 

« tampered  with. 

4.  Where  a  separation  took  place  before  the  jurors  were  sworn,  which  was  unexplain- 
ed,  it  is  held  that  the  verdict,  was  vitiated  by  such  separation. 

5.  The  discharge  of  a  juryman,  without  legal  grounds  for  so  doing,  after  he  has  been 
selected,  entitles  the  defendant  to  a  venire  de  novo;  If  he  is  dismissed  after  the  jury 
are  charged  with  the  case,  the  defendant  is  entitled  to  his  discharge. 

Hines  was  indicted  in  the  circuit  court  of  Hardeman  county 
for  murder  and  at  the  July  term  of  said  court  in  1847,  and  was 
found  guilty  by  a  jury,  of  murder  in  the  first  degree,  wid  sen- 
tenced by  the  presiding  judge,  Dunlap,  to  be  executed. 


« * 
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From  this  judgment  he  appealed.  The  facts  are  fuUy  stated 
in  the  opinion  of  the  court. 

H,  A,  Barry i  for  the  plaintiff  in  error. 

Attorney  general,  for  the  state. 

Green,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  in  the  circuit  court  of 
Hardeman  county,  for  murder,  and  was  found  guilty  of  mur- 
der in  the  first  degree  by  the  jury.  A  new  trial  was  moved 
for,  and  refused,  and  he  appealed  to  this  court. 

Several  grounds  of  error  are  insisted  on  here  for  the  rever- 
sal of  this  judgment.  1.  It  is  contended  the  indictment  is 
bad,  because  it  is  in  the  common  law  form,  and  does  not  charge 
in  the  words  of  the  statute,  the  offence  of  murder  in  the  first 
degree. 

This  question  was  made,  and  ably,  and  earnestly  pressed 
upon  the  consideration  of  the  court,  in  the  case  of  MUcffdl  vs. 
The  State,  5  Yerg.  R.  The  construction  which  was  given  to 
the  statute  in  that  case,  has  met  with  such  general  approval 
by  the  profession,  that  the  correctness  of  the  decision  had  nev- 
er been  questioned  in  this  court,  until  now.  We  regard  it  as 
the  settled  law  of  this  court,  not  now  open  to  debate.  2.  It 
is  insisted  the  court  erred  in  setting  aside  L.*0.  Stewart,  and 
refusing  to  permit  him  to  be  sworn  on  the  jury.  The  record 
shows,  that  Stewart  had- been  called  up,  and  sworn  upon  the 
voir  dire,  and  in  answer  to  questions  by  the  court,  stated  that 
he  had  not  formed  or  expressed  an  opinion  in  relation  to  the 
guilt' or  innocence  of  the  defendant;  that  he  was  a  householder 
or  free-holder  of  the  county  of  Hardeman;  and  that  he  was 
not  of  kin  to  the  prisoner  or  prosecutor;  and  thereupon  the 
court  pronounced  the  said  Stewart  a  good  and  lawful  juror, 
and  he  was  then  accepted  by  the  attorney  general  on  the  part 
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of  the  state,  and  was  elected  by  the  defendant,  and  ordered 
by  the  court  to  take  his  seat  among  his  fellow  jurors.  Before 
said  Stewart  took  his  seat,  he  stated  to  the  clerk,  that  he  was 
not  twenty-one  years  of  age,  which  fact,  the  clerk  immediately 
communicated  to  the  court,  and  his  honor  enquired  of  Stewart 
if  he  was  tiventy-one  years  of  age,  who  replied,  that  from  the 
best  information  he  possessed,  he  did  not  believe  he  was — 
whereupon,  the  court  ordered  the  juror  to  stand  aside ;  to  all 
which  the  defendant  excepted.  We  do  not  think  the  coml; 
erred  in  refusing  to  permit  this  minor  to  serve  as  a  juror,  un- 
der the  circumstances.  The  jury  were  not  charged  with  the 
prisoner's  case,  and  until  the  entire  pannel  shall  be  made  up, 
and  the  jUry  are  sworn  and  charged  with  the  case,  the  dis- 
charge of  a  juror  who  had  been  selected,  is  no  ground  for  the 
discharge  of  the  prisoner.  There  is  no  reason,  therefore,  for 
insisting  that  the  plaintiff  in  error  is  entitled  to  be  discharged, 
because  this  juror  was  set  aside.  But  it  is  insisted,  that  the 
court  erred  in  the  exercise  of  its  discretion  in  setting  aside  this 
juror,  because  the  previous  examination  of  the  juror,  and  the 
decision  of  the  court  had  absolved  the  juror,  from  th^  obliga- 
tion of  the  oath  he  had  taken,  and  his  statement  in  relation  to 
his  age,  was  not  made  on  oath.  This  proposition  is  untena- 
ble. It  would  hardly  be  deemed  debatable,  .if  a  court  hear 
proof  on  amotion  against  a  sheriff,  and  pronounce  judgment; 
and  afterwards,  upon  some  suggestion,  the  matter  is  reconsid- 
ered, and  the  witness  recalled  to  be  further  examined ;  that  he 
need  not  be  again  sworn  as  a  witness.  If  in  such  case,  the 
witness  were  to  make  a  false  statement,  corruptly,  it  would 
not  be  doubted,  but  that  he  would  be  guilty  of  perjury.  And, 
on  the  same  principle,  Stewart,  in  this  case,  would  have  been 
guilty  of  perjury,  if  he  had  testified  to  a  falsehood  corruptly. 
We  do  not  doubt,  but  that  if  the  court  were  arbitrarily,  to  dis- 
charge a  juror,  after  he  had  been  duly  elected,  without  any 
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sufficient  reason  for  so  doing,  it  wonid  be  error,  and  would  en- 
title the  defendant  to  a  venire  de  novo. 

But  in  this  case,  it  is  not  questioned  but  that  the  cause 
shown,  was  sufficient  to  authorize  the  discharge ;  but  it  is  in- 
sisted, that  the  time  had  passed  for  pronouncing  a  judgment 
thereon.  We  think  that  until  the  jury  shall  be  sworn  in  die 
case ;  the  court  may,  for  any  good  cause,  discharge  a  juror  that 
has  been  selected,  and^elect  another  in  his  place. 

3.  The  defendant  moved  for  a  new  trial  upon  the  affidavit  of 
Henry  A.  Barry ;  which  states,  that  after  S.  McNeely  and  others 
had  been  selected  to  serve  on  the  jury,  and  had  been  placed  in 
charge  of  an  officer,  and  by  the  court  charged  to  keep  togeth- 
er, and  converse  with  no  one,  the  affiant  saw  the  said  McNeely 
separated  and  apart  from  the  other  jurors,  and  from  the  officer 
who  had  them  in  charge.    The  attorney  general  opposed  th6 
motion  for  a  new  trial,  and  introduced  the  affidavit  of  Silas 
McNeely,  the  juror  who  had  separated  from  his  feHows,  which 
states,  that  the  morning  of  the  1st  of  July  (the  time  mention- 
ed in  Barry's  affidavit)  the  officer  who  had  the  jurors,  placed 
in  his  charge,  left  the  room  crt  the   Hotel   v^ere  said  jurors 
were;    ^nd  that  during  his  absence,  the  affiant  was  sud- 
denly taken  very  ill  with  diarrhsa,  and  could  not  wait  for  the 
return  of  the  officer ;  but  in  consequence  of  the  suddenness  and 
violence  of  the  attack  aforesaid,  was  compelled  to  leave  tl^ 
Hotel  to  obey  the  calls  of  nature ;  and  therefore  he  did  retire 
a  short  distance  from  the  Hotel  for  the  cause  aforesaid ;  but 
was  not  separated  from  his  fellows  more  than  ten  or  fifteen 
minutes.    While  thus  absent  affiant  saw  Mr.  Barry  (whom  he 
did  not  then  know,)  and  requested  him  to  send  the  constable 
to  him,  as  he  was  sick  and  unable  to  return  to  the  jury.    Af- 
fiant saw  some  other  gentleman,  thirty  yards  from  him,  who 
asked  affiant  what  was  the  matter ;  abd  affiant  simply  answer- 
ed that  he  was  sick  from  the  attack  aforesaid.    This  is  all  the 
conversation  affiant  had,  while  thus  separated,  and  he  was  not 
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tampered  Tvith  by  any  one,  nor  did  any  person  speak  to  him  in 
relation  to  the  case,  for  the  trial  of  which  he  had  been  select- 
ed. The  attorney  general  also  read  the  affidavit  of  U.  T.  Da- 
vis, the,  constable  in  whose  charge  the  jurors  were  placed,  who 
states,  that  at  the  request  of  one  of  the  jurors,  he  left  them, 
to  get  some  uncurrent  bank  notes  exchanged  for  other  money, 

» 

to  pay  an  execution ;  that  he  was  absent  but  a  short  time,  and 
*  when  he  returned,  he  found  that  Silas  McNeely  was  absent 
from  his  fellows,  having  retired  to  a  bottom  a  short  distance 
Jrom  the  hotel.  Affiant  immediately  took  the  balance  of  the 
jury,  and  went  to  where  McNeely  was,  and  found  him  very  ill. 
McNeely  complained  of  being  very  sick,  and  affiant  and  the 
other  jurors  remained  with  him  some  time,  in  consequence  of 
his  illness.  There  was  no  one  with  McNeely,  when  affiant  * 
reached  him.  Upon  these  affidavits  the  court  refused  to  grant 
anew  trial  in  the  case.  It  is  of  the  utmost  importance  to  th^ 
administratioa  of  justice,  that  the  purity  of  the  trial  by  jury 
should  be  preserved.  And  so  jealous  were  our  ancestors  up- 
on the  subject,  that  a  separation  of  a  juror  firom  his  fellows, 
was  regarded  Z7^  se^  as  sufficient  to  vitiate  the  verdict.  It  was 
not  deemed  competent  for  the  prosecution  to  explain  the  con- 
duct of  the  juror,  and  to  show  that  he  had  not  been  tampered 
with.  But  this  extreme  strictness,  has  been  relaxed  in  En- 
§land,  and  most  of  the  states  of  the  Union ;  and  as  is  justly 
remarked  in  SUme  vs.  The  State,  (4  Humph  R.  38,)  by  the  judge 
who  delivered  the  opinion ;  "the  purity  of  jury  trials  is  now 
made  to  depend,  not  on  form,  but  substance ."  Still,  in  that  case, 
and  in  the  case  of  McLean  vs.  The  State,  10  Yerg.  R.  241,  it  is 
held,  that  to  ensure  to  the  accused,  "the  full  benefit  of  the  judg- 
ment  of  his  peers,  it  is  absolutely  necessary  that  the  minds  of 
fhe  jurors,  should  not  have  prejudged  his  case ;  that  no  im- 
pression should  be  made  except  what  is  drawn  from  the  testi-  . 
mony  given  in  court,  to  operate  on  them ;  and  that  to  secure 
this,  they  must  not  be  permitted  to  separate  and  mingle  with 
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base  their  verdict.  The  plaintiff  had  proved  a  verbal  gift  in 
trusty  and  an  adverse  possession  of  the  'slave  in  the  character 
of  tnistee.  In  the  absence  of  other  evidence,  this  was  suffi- 
cient to  vest  in  him  the  title  as  trustee,  by  the  statate  of  lim- 
itations, and  this  was  all  the  evidence  before  the  jury. 

But  if  the  deed  had  been  before  the  jury,  it  should  have 
been  left  to  them  to  determine,  whether  the  plaintiff  held  pos- 
session as  trustee,  under  the  verbal  gift,  or  as  guardian  under 
the  deed.  The  verbal  gift  was  first  made,  and  the  possession 
was  taken  in  pursuance  of  its  terms ;  and  it  may  be,  that  the 
plaintiff  did  not  recognize  the  change  of  title  madff  by  the 
deed,  but  continued  to  hold  according  to  the  terms  of  the  ori- 
ginal verbal  gift;  and  if  so,  the  title  vested  in  him  as  trustee, 
notwithstanding  the  deed.  The  question  is,  how  did  tbe  partf 
actually  hold?  If  possession  had  not  been  taken  until  the 
deed  was  made,  and  it  had  ihen  accompanied  the  deed,  there 
could  be  no  doubt  but  that  the  plaintiff  would  be  constrained 
to  hold  under  the  deed,  as  guardian. 

But  we  think,  if  the  deed  were  before  the  jury,  it  should  be 
left  to  them  to  determine  as  to  the  character  in  which  the  plain- 
tiff actually  held  possession  of  the  slaves.  Reverse  the  judg- 
ment and  /emand  the  cause  for  another  trial. 
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Williams  vs.  The  State. 

1.  Ob  an  indictment  for  an  aasault  with  an  intent  to  commit  a  rape,  evidence  of  pre- 
▼ioas  aasaults  on  the  prosecatrix  are  admiuible,  to  thow  the  intent  with  which  the 
assault  in  question  was  committed. 

2.  An  indictment  which  charged,  that  an  assault  was  made  with  intent  feloniously  to 
rarish  the  prosecutrixi  is  not  good.     It  must  be  charged,  that  the  assault  was.felo 
nloas. 

This  indictment,  for  an  assault  with  intent  to  commit  a  rape, 

m 

was  tried  by  judge  Fitzgerald,  and  a  jury  of  Obion  county, 
in  October  1847,  and  defendant  found  guilty.  The  indictment 
charges  that  Williams  "in  and  upon  the  body  of  one  Martha 
Jane  Williams,  in  the  peace  of  God  and  the  said  state,  then 
and  there  being,  an  assault  did  make,  and  her,  the  scud  Martha 
Jane  Williams,  then  and  there  did  beat,  wound  and  ill-treat, 
with  intent,  her,  the  said  Martha  Jane  Williams,  feloniously, 
violently,  forcibly,  and  against  her  will,  then  and  there  felo- 
niously to  ravish  and  carnally  to  know,"  &c. 

On  the  trial  before  judge  Fitzgerald,  the  State  offered  in  evi- 
dence, other  violent  attempts  on  the  person  of  the  prosecutrix, 
previous  to  that  charged  in  the  indictment,    ^his  was  objectfed 
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tels  and  money  of  him,  the  said  B.  A.  Massey,  with  the  felo- 
nious intent  then  and  there  to  defraud  him,  the  said  B.  A. 
Massey:  whereas,  in  truth  and  in  fact,  he,  the  said  Jim,  had 
not  at  the  time  of  the  making  the  said  false  and  fraudulent 
representations,  or  at  any  time  since,  purchased  the  said 
w€igon  and  harness,  or  any  wagon  and  harness  for  him,  the 
said  B.  A.  Massey,  nor  had  he,  the  said  Jim,  advanced  ten  dol- 
lars in  order  to  confirm  and  bind  the  trade,  nor  wasit  necessa- 
ry for  him,  the  said  B.  A.  Massey,  to  advance  to  him,  the  said 
Jim,  the  sum  of  five  dollars  in  order  to  complete  the  payment 
for  the  said  wagon  and  harness,  or  any  wagon  and  harness 
whatever,  which  the  said  Jim  pretended  to  have  purchased  for 
him,  the  said  B.  A.  Massey,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  p6ace  and  dig- 
nity of  the  state." 

The  defendant  was  found  guilty  on  this  indictment,  and 
sentenced  by  the  judgment  of  the  court  to  three  years  imprison- 
ment in  the  penitentiary.  King,  J.  presiding. 

From  this  judgment  defendant  appealed. 

Leigh,  for  the  plaintifi*  in  error. 
Attorney  General^  for  the  state. 

Green,  J.,  delivered  the  opinion  of  the  court. 

The  plcuntifif  in  error  was  indicted  under  the  first  section  of 
the  act  of  1842,  ch.  48,  for  feloniously  obtaining  money  by 
means  of  false  and  fraudulent  pretences.  The  indictment 
charges  the  ofi*ence  correctly,  in  the  terms  of  the  first  section 
of  the  act;  but  it  is  insisted  by  the  counsel  for  the  defendant 
that  it  should  have  been  laid,  to  have  been  committed  with  an 
intent,  feloniously  to  steal — ^in  the  explanatory  words  of  the 
third  section.    The  third  section  of  the  act,  is  intended  as  an 
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explanation  of  the  meaning  of  the  words  used  in  the  first  sec- 
tion. It  declares  that  the  words  "false  and  fraudulent  pre- 
tences" includes  all  cases  of  pretended  buying,  borrowing, 
hireing,  &c.,  where  the  party  "intended  at  the  time  he  received 
the  goods,  feloniously  to  steal  the  same:"  thus  enumerating 
the  various  acts  by  which,  if  a  parly  obtain  possession  of  goods 
with  intent  to  steal,  he  shall  be  guilty,  imder  the  first  section, 
of  feloniously  obtaining  possession  thereof,  by  means  of 
"false  and  fraudulent  pretences."  But  the  ofiTence  is  created 
by  the  first  section  of  the  act,  and  is  well  charged  if  laid  in 
the  words  of  that  section. 

This  was  virtually  decided  by  this  court  in  the  case  of  the 
ISate  vs.  Tate,  6  Humph.  R.  424,  and  Johnson  vs.  StatCy  6 
Humph.  R.  426,  note,  inasmuch  as  the  indictment  was  held  to 
be  good  in  Johnson's  case,  which  could  not  have  been  done  if 
the  construction  of  the  act  contended  for,  had  been  sustained. 

Affirm  the  judgment. 


Causey  vs,  Yeatbs.     » 

1  Whore  a  iiarty  suet  on  a  contract  which  exhibits  a  reserration  of  usury,  no  recovery 
can  be  hadl.  Where  the  usury  does  not  appear  by  the  contract,  but  is  declared  by 
plea,  the  plaintiff  shall  recover  his  debt  and  legal  interest,  by  virtue  of  the  act  of 
1835,  ch.  50. 

2.  Where  a  person  had  borrowed  money  at  usurious  interest,  but  which  the  contract 
did  not  exhibit,  and  gave  a  pledge  for  its  repayment,  he  could  not  treat  such  contract 
as  void,  and  sue  for  the  recovery  of  the  pledge  without  a  tender  of  the  money  actu' 
ally  due,  and  legal  interest  thereupon. 

Trover  in  the  criminal  and  commercial  court  at  Memphis, 
for  a  promissory  note,  by  Causey  against  Yates.  Plea  not 
guilty,  and  issue. 

The  case  was  heard  by  judge  King  and  a  jury,  at  the  April 
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term  1848,  and  a  verdict  being  found  for  the  defendant,  and 
judgment  rendered  thereupon.  The  plaintiff  appealed.  The 
evidence  and  the  charge  of  the  presiding  judge,  is  sufficiently 
set  out  in  the  opinion  of  the  court. 

H,  W,  Anderson^  for  the  defendant. 

There  was  no  demand,  and  consequently  no  conversion  of 
the  note,  the  original  taking  not  being  tortious.  29  Com.  L.  R . 
13 ;  20  do.  60 ;  6  do.  357 ;  16  Wend.  243. 

2.  The  contract  was  void  for  the  excess  only,  not  in  toto:  act 
of  1885,  ch.  50;  Meigs,  80;  6  Hum.  277;  5  Yerg.  199. 

2.  There^was  no  tender  of  the  sum  actually  due,  and  inter- 
est.   This' was  necessary  to  maintain  an  action. 

Wickersham^iovihe  plaintiff. 

A  contract  which  is  usurious  is  void,  6  Humph.  277 — and 
trover  f^r-a  pledge,  to  secure  the  payment  of  such  a  loan,  will 
lie  without  payment  or  tender  of  the  debt.  20  En^.  Com.  L. 
R.60. 

Trover  will  lie  for  a  pledge  as  soon  as  the  debt  due  is  tender- 
ed, 5  Yer  R.  199.  And  it  is  not  necessary  to  pay  the  money 
into  court;  such  a  proposition  is  legally  impossible.  Money 
cannot  be  paidjnto  court  on  a  case,  before  the  case  is  in  court; 
nor  can  the  suit  be  brought  before  the  cause  of  action  is  com- 
plete. Bringing  the  suit  and  paying  the  money  into  court, 
would  each  be  a  condition  precedent  to  the  other. 

Green,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trover,  to  recover  back  a  promissory 
note  on  R.  Topp  and  W.  L.  Vance,  payable  to  the  plaintiff, 
and  which  he  had  pledged  to  the  defendant,  as  collateral  se- 
curity for  money  loaned  on  a  usurious  contract. 

On  the  trial  the  plaintiff  proved  the  pledge  of  the  note,  and 
that  when  the  money  w;as  loaned  by  the  defendant,  usurious 
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interest  vras  reserved.  The  plaintiff  also  proved  by  W.  H. 
Kerr,  tiiat  he  was  agient  for  the  plaiatiff,  and  as  such  went  to 
the  defendant,  about  the  last  of  April,  1846,  and  told  him  he 
had  come  to  settle  the  matter  between  him  and  Cansey — and 
produced  the  paper  containing  their  contract,  and  read  it  to 
him.  Yeates,  the  defendant,  relied,  he  had  rajther  see  Mr. 
Causey  and  settle  with  him — tihat  he  believed  he  had  disposed 
of  the  note,  or  was  about  to  do  so.  Witness  had  the  mon^, 
but  did  not  offer  it,  nor  exhibit  it,  because  he  thought  from 
what  Yeates  said,  be  woujd  not  receive  it.  The  court  charged 
the  jury,  that  to  entitle  the  plaintiff  to  recover,  the  money  ac- 
tually due  on  the  contract,  must  be  tendered,-^and  that  it  must 
also  appear  that  said  money  was  brought  into  court,  and  rea- 
dy to  be  paid  to  the  defendant.  The  jury  founds  verdict  for 
the  defendant — and  the  plaintiff  appealed  to  this  court. 

The  first  question  is,  whether  a  tender  of  the  money  ad*- 
vanced  to  the  plsuntiff,  and  legal  interest  tUereon,  should  not 
have  been  made  in  order  to  entitle  the  plaintiff  to  recover? 
Our  statute,  (act  IS35,  ch.  50,  sec.  3, 4  &  5,)  provides  that  when 
a  greater  sum  than  six  per  cent,  per  annum  is  reserved,  and 
suit  is  brought  for,  the  same,  the  defendant  may  avoid  the 
excess  over  legal  interest,  by  plea  on  oath,  setting  forth  ihe 
usury — and  when  the  plaintiff  admits  the  usury,  or  it  shall  be 
shown  by  proof,  it  shall  be  deducted  from  the  claim,  and  judg- 
ment shall  be  given  for  the  balance.  Although  thcstatute  de- 
clares that  it  shall  be  unlawful  to  receive  more  than  six  per 
cent,  per  annum,  and  the  party  guilty  of  taking  usury,  is  in- 
dictable— ^yet  when  the  usurious  nature  of  the  contract  is  dis- 
closed by  the  plea  of  liie  defendant  only — ^in  such  case,  the 
contract  is  not  void  in  toto— but  is  valid  for  the  sum  actually 
due,  and  legal  interest  thereon.  Meigs  Rep.  80.  If  a  plain- 
tiff sue  upon  a  contract  usurious  upon  its  face,,  and  in  stating 

42 — ^Vol.  viii. 
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hie  case,  the  usury  is  made  to  appear,  this  court  has  held  that 
he  cannot  recovar,  even  the  sum  actually  advanced,  bier  vs. 
Brunson^  6  Hump.  R.  277.  The  reason  is,  that  his  contract  is 
illegcd,  for  which  he  may  be  indicted,  and  he  is  repelled,  upon 
the  well  settled  principle,  that  the  courts  will  not  lend  their 
aid  for  the  enforcement  of  a  contract,  which  is  in  violation  of 
the  law  of  the  land.  But  when  the  usury  is  made  to  appear 
by  the  plea  of  the  defendant  only,  the  contract  is  held  to  be 
good  for  the  sum  due,  and  interest.  It  follows  firom  these  prin- 
ciples, that  in  this  case  the  plaintiff  could  not  treat  the  contract 
with  the  defendant  as  being  void,  and  maintain  trover  for  the 
pledge,  without  a  tender  by  him,  of  the  sum  due  on  the  con- 
tract after  deducting  the  usury.  The  case  referred' to  in  20 
Eng.  Com.  L.  R.  60,  is  not  analogous  to  the  one  before  us,  be- 
cause, the  British  statute  declares  that  ati  usurious  contract 
shall  be  void.  In  reference  to  that  statute,  the  case  referred 
to,  is  decided  correctly.  But  here,  whenever  the  party  to 
whom  money  is  advanced  upon  an  usurious  contract,  is  the  ac- 
tor, and  discloses  the  usury,  he  can  only  avoid  the  excess  •ver 
the  legal  interest. 

The  court  erred,  in  stating  to  the  jury  that  the  plaintiff  must 
prove  that  the  money  was  in  court,  ready  to  be  paid  to  the  de- 
fendant. After  a  tender  had  been  made,  and  arefusal  to  receive 
the  sum  actually  due,  the  plaintiff's  cause  of  action  would  have 
been  complete — and  of  course  he  would  be  entitled  to  recover, 
without  performing  any  subsequent  act:  5  Yerg.  199.  But  in 
this  case  there  was  no  evidence  that  the  note  sued  for  had  been 
demanded — and  consequently,  there  was  no  proof  of  a  conver- 
sion. A  tender  of  the  money  due  would  have  been  equiva- 
lent to  a  demand,  but  no  tender  was  made.  The  v^dtneas  says 
.  he  told  the  defendant  that  he  had  come  to  settle  the  matter; 
but  in  what  way  he  proposed  to  settle,  he  did  not  state.  He 
said  nothing  about  paying  the  money  due.  It  may  have  been 
his  intention,  so  far  as  the  defendant  knew,  to  insist  that  the 
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contract  was  wholly  void,  and  that  the  pledge  shoxdd  be  de- 
livered up.  The  error  therefore,  of  his  honor,  could  not  effect 
the  iresnlt  of  the  case.    Affirm  the  judgment. 


Hess  vs,  Crawford. 

The  act  of  1839,  ch.  1,  sec.  5,  and  the  act  of  1842,  ch.  34,  provide,  that  when  any  per- 
son may  sell  bis  occupant  claim,  and  the  vendee  has  complied  with  his  contract,  by 
the  payment  of  the  consideration,  he  may,  if  the  vendor  refuse  to  make  the  transfer, 
<m  the  books  of  the  entry-taker,  prodaoe  the  affidavits  of  two  mspectabla  penoos, 
proving  the  bai^gain  and  sale  and  the  execution  of  it  oa  the  part  of  the  vendee,  when 

it  shall  Im  the  duty  of  the  entry  taker  to  make  the  transfer.    In  the  construction  of 
these  statutes,  it  is  held  that  the  discretion  of  the  entry  taker  was  limited  to  the  proof 

of  bargain  and  sale.    If  that  had  been  executed  by  vendee,  he  was  bound  to  make 

the  transfer,  though  it  might  appear  that  the  vendor  had  previoosly  made  a  transfcr 

of  the  claim  to  another. 

This  is  a  petition  for  a  mandamus  which  was  filed  in  the  cir- 
cuit court  of  Gibson  county,  by  Crawford  against  Hess,  entry 
taker,  to  compel  a  transfer  of  an  occupant  claim  on  the  entry- 
taker's  book.  It  was  heard  on  petition,  answer  and  proof,  and 
the  presiding  judge,  Fitzgerald,  awarded  a  peremptory  man- 
dttmus,    Hess  appealed. 

S.  WiUiamSf  for  the  plaintiff  in  error.  He  cited  4  Hum.  437, 
6  Hum.  498. 

P.  Claihome^  for  defendant  in  error. 

« 
GsEEir,  J.  delivered  the  opinion  of  the  court. 

This  is  a  petition  for  a  mandamus^  to  compel  the  entry  taker 
of  Gibson  cbunty  to  make  a  transfer  of  150i  acres,  of  an  oc- 
cupant entry  in  said  county  for  200  acres,  in  the  name  of 
•Wm.  Thomas,  and  by  him  transferred  to  David  Holland. 
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The  petitioa  statea  that  aboat  the  month  of  Noyember  1848, 
ike  petitioner  pimsbased  from  David  Holland,  150^  aCTes  of 
an  occnpant  entry,  entered  in  the  name  of  William  Thomas, 
and  by  him  transferred  to  said  Holland.  The  petitioner  paid 
Holland  for  said  land,  and  want  into  posession  thereof,  where 
he  has  remained  ever  since.  Said  Holland  died  in  1645,  never 
having  transferred  said  portion  of  said  entry  to  the  petitipner. 
The  petitioner  produced  the  affidavits  of  fom*  or  five  respecta- 
ble men,  before  the  entry  taker,  by  whom  he  proved  the  pur- 
chase, and  payment  aforesaid, — ^whereupon  he  demanded  that 
said  entry  taker  transfer  to  him  150i  acres  of  said  entry ;  but 
which  he' refused  to  do.  The  answer  of  the  entry  taker  ad- 
mits the  production  before  him  of  several  affidavits  by  the  pe- 
titioner, and  his  demand  for  a  trcoisfer  of  tiie  said  entzy,  as 
stated  in  tiie  petition.  The  respondent  doubted  tiie  sufficien- 
cy of  the  affidavits ;  but  before  the  said  affidavits  were  produc- 
ed before  him,  the  larger  portion  of  said  land  had  been  trans- 
ferred to  Ben.  Womaek,  and  is  now  entered  and  appropriated, 
and  the  consideration  money  paid,-^whei!)e{bre,  he  refused  to 
make  the  transfer  as  requested.  It  satisfactorily  appeaars  from 
tiie  affidavits,  that  tiie  petitioner  bbught  and  paid  for  150^ 
acres  of  said  occupant  entry  from  Holland,  in  the  fall  of  the 
year  1843.  It  appears  also,  by  an  exhibit  to  the  answer,  that 
on  the  15th  February,  1845,  Holland  assigned  115  acres  of  said 
land  to  Ben .  Womaek,  who  had  paid  tiie  money  into  the  entry-ta* 
ker's  office  for  the  same,  and  it  has  been  surveyed  for  him^  Up- 
on these  facts,  the  question  is,  whether  the  entry  taker  should 
have  made  the  transfer  as  required.  The  act  of  1 839,  ch.  1 ,  sec. 
5,  provides  that  when  any  person  has  sold,  or  may  sell  his  occu- 
pant claim,  or  any  part  thereof,  and  may  fail  or  refuse  to  make 
the  necessary  transfer  to  the  purchaser,  sug1\  purphaser  may 
file  with  the  entry  taker,  in  the  county  where  the  land  lies,  the 
affidavits  of  two  respectable  persons  proving  said  bai^ain  and 
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sale:  and  if  it  shall  appear  to  the  satisfaction  of  Ibe  entry 

taker;  that  the  pordbiise  money  has  been  paid  or  tendered,  or 
that  the  contract  has  been  complied  with  on  the  part  of  the 
said  purchaser,  it  shall  be  the  duty  of  the  entry  t€iker  to  ma&e 
the  necessary  transfer  to  the  purchaser.  This  provision  is  re- 
enacted  in  the  7th  section  of  the  act  of  1842,  ch.  34.  In.  the 
case  before  us,  the  proof  of  the  purchase  of  part  of  the  occu- 

8 ant  entry,  and  that  the  purchaser  has  complied  with  his  con- 
'act,  is  satisfactory;  but  the  entry  taker  refused  to  make  the 
transfer,  because  part  of  sacid  entry  had  been  transferred  to 
another  man  by  Holland  in  his  lifetime,  so  that  the  quantity 
of  acres  claimed  by  the  relator,  does  not  now  appear  on  the 
books,  in  the  name  of  said  HoUand.  We  do  not  think  that 
this  fact  furnishes  any  ground  for  refusing  to  make  the  frans- 
fer.  It  is  not  the  province  of  the  entry-taker  to  decide  upon 
the  conflicting  equities  of  Wom^ack  and  the  relator.  This  is 
not  an  application  on  the  part  of  the  relator  to  enter  the  land; 
nor  will  the  transfer  of  the  150^  acres — whether  it  were  made 
by  Holland  himself,  or  by  the  entry*  taker,  entitle  the  relator  to 
appropriate  any  part  of  the  occupant  entry  which  has  already 
been  appropriated  by  another.  But^e  relator  is  entitled  to 
the  transfer,  that  he  may  thereby  appropriate  such  part  of  the 
occupant,  entry  as  may  remain — and  he  is  entitled  to  be  placed 
in  a  position,  in  which  he  may,  if  he  has  the  better  equity,  in- 
vestigate that  question  in  another  forum.  Affirm  the  judg- 
ment. 
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SwEAMY  vs,  Bledsoe. 

In  civil  caaes,  the  verdict  of  the  jury  and  judgment  of  the  circuit  court  will  not  be  dis- 
turbed, where  there  is  any  conflicting  evidence.  An  illustration  of  this  gfeneral  rule 
will  be  found  in  the  following  ease. 

This  is  an  action  of  assumpsit,  which  was  tried  on  the  plea 
of  non-assumpsit,  in  the  circuit  court  of  Carroll  county,  by 
judge  Fitzgerald,  and  a  jury.  A  verdict  and  judgment  were 
entered  for  the  defendant.    The  plaintiff  appealed.  ^ 

/.  R.  Sf.A.  Hawkins^  for  the  plaintiff. 
Jones^  for  the  defendant. 

MoKnnnsT,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit,  to  recover  a  sum  of  money 
alleged  to  have  been  loaned  and  advanced  by  the  plaintiff  to 
John  Daltoii,  (defendant's  intestate,)  in  his  lifetime.  It  ap- 
pears from  the  bill  of  excegtions,  that  the  case  was  submitted 
to  the  jury  on  the  testimony  of  a  single  witness,  who  stated, 
"that  on  the  26th  December  1845,  she  saw  her  father,  the 
plaintiff,  loan  to  John  Dai  ton,  $95  15;  she  saw  him  count  it 
out  to  him;  that  her  father  had  been  to  the  bank  to  get  money 
for  Mr.  Dalton,  and  when  hb  came  back  he  counted  it  out,  and 
it  lacked  $2  50  of  being  as  much  as  her  father  promised  Dal- 
ton^  and  Dalton  took  two  pair  of  shoes  from  her  father  for  it. 

On  crosti-examination,  dhe  said  she  did  not  know  whose 
money  it  was ;  nor  whether  it  was  raised  on  her  father's  or  on 
Dalton's  note,  but  it  w^s  her  understanding  that  it  was  her 
father's.  She  heard  Dalton  say  he  was  going  to  pay  it  with 
tw;o  hogsheads  of  tobacco,  at  New  Orleans.  S^e  also  proved 
that'  Dalton  went  to  her  father's  house  to  get  her  father  to 
raise  the  note  to  a  larger  amount,  in  order  that  he  might  get 
a  portion  of  the  money — ^that  her  father  was  absent  at  the 
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time,  and  she  never  heard  any  conversation  between  Dalton 
and  her  father  about  raising  the  note;  this  was  a  few  days  be- 
fore her  father  went  to  the  bank.  Upon  the  foregoing,  which 
was  all  the  evidence  in  the  case,  the  jury  found  in  favor  of  the 
defendant,  and  a  new  trial  having  been  refused,  the  plaintiff 
prosecuted  an  appeal  in  error  to  this  court.  There  was  no  ex-» 
ception  to  the  charge  of  the  court,  and  the  only  question  is, 
whether  the  court  erred  in  refusing  to  grant  a  new  trial  on  the 
ground  that  the  verdict  was  agcdnst  the  evidence. 

The  settled  rule  of  this  court,  that  in  civil  cases  where  there 
is  conflicting  or  contradictory  evidence,  the  verdict  of  the  jury 
upon  the  facts  will  not  be  disturbed,  unless  wholly  unsupported 
by  the  evidence,  is  not  to  be  understood  as  applying  to  cases 
where  no  such  conflict  really  exists,  and  the  verdict  is  without 
any  evidence  to  sustain  it.  Is  there  any  evidence  in  this  case 
to  warrant  or  support  the  verdict? 

'  The  fact  of  the  loan  of  the  money  sued  for  by  the  plaintifi* 
to  the  intestate,  is  distinctly  proved  by  the  witness  The  cred- 
ibility of  the  witness  is  not  impeached,  and  her  testimony  be- 
ing unexplained  and  uncontradicted  by  any  opposing  evidence, 
made  out  at  least  a  prima  fade  case  for  a  recovery  by  the 
plaintiflT.  The  mere  negative  statement  of  the  witness  on 
cross-examination,  that  ^*she  did  not  know  whose  money  it 
was,  nor  upon  whose  note  it  was  raised"  did  not  conflict  with, 
much  less  destroy,  the  force  of  the  material  fact  proved — the 
loan  of  the  money. 

If  the  transaction  were  a  loan,  as  proved,  the  intestate 
thereby  became  debtor  to  the  plaintiflT,  who  unquestionably 
was  entitled  to  sue  for  and  recover  the  amount  loaned,  unleeis 
his  right  of  recovery  were  repelled  on  some  legal  ground  of 
defence — no  such  defence  was  attempted  in  this  case  from  any 
thing  appearing  in  the  bill  of  exceptions. 

If  the  money  were  not  in  fact  advanced  as  a  loan,  but  in 
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discharge  of  a  d^  due  ftom  the  pl^ntiff  to  the  inlestate,  0€  if 
the  mcmey  obtaioied  from  the  baak  and  advanced  to  the  iiitea- 
tate,  was  not  the  money  of  the  plaintiff,  and  not  obtained  up- 
on hift  credit,  and  if  there  existed  any  other  legal  groimd  of 
d^nce,  the  facts,  it  is  to  be  presioned,  were  snsceptSile  of 
proof,  and  d^  prima  facie  right  of  recovery  having  been  made 
out  by  the  plaintiffy  it  devolved  upon  the  defendant  to  resist 
such  recovery  by  legal  and  proper  evidence.  This  they  omit- 
ted  to  do. 

It  is  manifest,  however,  that  the  facts  of  this  case  admit  of 
a  much  more  ftill  and  satisfactory  exposition  than  is  furnished 
in  the  record  before  us.  And  being  unable  to  find  any  thing 
in  the  evidence  adduced  to  support  the  verdict,  we  reverse 
the  judgment  and  remand  the  cause  for  a  new  trial,  upon  which 
*  there  will  be  opportunity  for  a  more  full  and  explicit  develope- 
ment  of  the  truth  of  the  case.    Let  the  judgment  be  reversed. 


I 


Levistt  vs.  Bickford. 
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Action  for  a  forciblo  detainer.  Where  the  los«or  reserved  a  right  to  ettter,  on  failars 
of  lessee  to  pay  rent  at  the  specified  time,  and  to  hold  till  the  rent  wm  paid,  he  nraiC 
prove  fhe  defendant  in  arrears  to  entitle  himself  to  the  poesesoioB  of  the  premiaea. 

Bickford  leased  a  lot  of  ground  in  Memphis,  for  ten  years, 
to  Conant,  Conant  binding  himself  to  put  a  brick  house  on  the 
premises,  and  to  pay  Bickford  the  sum  of  two  hundred  dollars 
per  annum,  payable  semi-annually.  The  lease  contained  diis 
fdrther  covenant,  to  wit:  ''That  if  said  rent  shall  not  be  paid 
within  sixty  days  afler  the  same  shall  fall  due,  i^e  said  Kck- 
fard,  his  heirs  or  assigns,  may  enter  and  retain  possession  of 
said  lot  until  said  Conant  shall  pay  all  arrearages  of  rent,  af- 
ter which  the  said  Conant  shall  again  have  possesriofr  of  said 
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premises  any  thing  in  the  foregoing  lease  to  the  contrary 
notwithstanding." 

A  part  of  the  premises  leased  came  by  sub-letting  to  the  pos- 
session of  Levett. 

Bickford  instituted  an  action  for  forcible  and  unlawful  de- 
tainer against  Levett,  belbre  llffee  justices  of  the  peace  in  the 
county  of  Shelby,  Ibr  liie  recovery  of  the  part  of  the  premises 
occupied  by  Levett.  A  judgment  was  rendered  for  the  defend- 
ant. The  case  was  tahen  to  the  commeraal  and  criminal 
oourt  by  writ  of  cerHorwrL  It  was  tried  in  that  court  »f  the 
November  term,  1846,  by  a  jnry,  under  the  direction  of 
judge  Dunlap,  holding  court  by  interchange  with  judge  King. 
The  plaintiff,  on  the  trial,  exhibited  the  lease,  and  proved  the 
defendant  in  possession  of  prembes,  and  a  demand  of  them 
by  him,  and  a  reflisal  of  the  defendant  to  deliver  them. 

The  judge  charged  the  jury,  ''that  if  they  found  from  the 
testimony,  that  the  defendant  was  in  possessien  of  the  pre- 
mises  by  intermediate  leases  from  E.  L.  Conaat,  then  he  would 
stand  in  the  shoes  of  said  Coaaaty  and  be  guilty  of  an  unlawful 
detainer,  unless  he  showed  that  the  rent  reserved  in  the 
lease  between  Bickford  and  Conant  had  been  paid  as  sfipulat' 
ed  in  the  lease  between  them;  that  it  was  not  necessary  for 
the  plaintiff  to  introduce  any  proof  to  show  that  the  rent  re* 
served  as  above  had  not  been  paid,  but  that  it  devolved  whol- 
ly on  the  defendant  to  show  that  it  had  been  paid.  The  court 
finrther  charged,  that  it  was  not  necessary  fbr  the  plaintiff  to 
prove,  that  the  defendant  was  in  possession  of  the  entirie  pre* 
mises  described  in  the  warrant,  but  that  the  jury  might  find  as 
in  the  action  of  ejectment,  that  he  was  in  possession  of  a  part 
of  the  premises  described  in  the  warrant,  and  specify  suob 
part  in  their  yerdict." 

The  jury  found  die  defendant  guilty  of  the  unlawful  detainer 
of  part  of  the  premises  sued  for ;  and  also  found,  that  the  value 
of  the  reals,  during  the  term  of  the  unlawfhl  detainer,  was 
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three  hundred  and  sixty-seTen  dollars;  and  the  court  gave 
judgment  for  the  possession  and  the  rents,  as  ascertained  by 
the  jury. 
From  this  judgment  the  defendant  appealed. 

H.  W.  Anderson^  for  the  plaintiff  in  error. 

This  is  a  possessory  action.  The  principles  which  control 
the  right  to  possession,  are  the  same  in  this  action,  as  in  an 
action  of  ejectment.  The  court  below  instructed  the  jury, 
that  it  devolved  on  the  defendant  below,  to  prove  payment  of 
the  rent,  and  that  it  was  not  necessary  for  the  plaintiff  below, 
to  prove  a  neglect  or  refusal  of  the  defendant  to  pay  the  stip- 
ulated  rent  for  the  premises,  before  he  could  recover.  The 
lease,  though  not  void  for  non  payment  of  rent,  nevertheless 
reserves  the  right  of  re-entry  in  the  lessor  for  non-payment, 
and  therefore  contains  a  condition  of  forfeiture  of  the  posses- 
sion ;  the  difference  is  not  in  the  principle,  but  in  the  extent  of 
its  operation — ^not  in  kind,  but  in  the  degree. 

The  right  of  the  plaintiff  below,  to  possession,  did  not  ac- 
crue until  a  failure  on  the  part  of  the  defendant  to  pay  the 
rent.  The  failure  of  the  defendant  to  pay  the  rent  when  due, 
being  the  sole  ground  or  condition  upon  which  the  plaintiff  or 
lessor,  based  his  right  of  entry,  it  necessarily  devolved  on  him 
to  show  that  such  failure  existed,  else  he  had  no  right  of  ac- 
tion. But,  it  may  be  urged,  that  the  lessor  could  not  prove  a  * 
negative,  and  the  lessee  having  the  affirmative  of  the  issue, 
should  prov^  it. 

If  that  were  true,  the  defendant  would  have  to  make  out 
the  plaixitiff's  case ;  and  would  be  compeUed  at  his  peril  to 
show  proof  in  his  defence,  ere  the  point  upon  which  the  plain- 
tiff's entire  right  of  action  or  entry  depended,  were  proven. 

The  difficulty  of  proving  a  negative  is  obviated  by  requiring 
the  lessor,  to  prove  a  demand  of  the  rent  due,  firom  the  lessee, 
and  a  failure  of  the  latter  to  comply  with  such  demand. 


APRIL  TERM,  1848.  S17 

[Levett  9$,  Bickfijrd.] 

In  qjeotment,  upon  a  condition  for  re-en  try,  for  non  payment 
of  rent,  the  landlord  must  pr9ve  an  actnal  demand  of  the  rent, 
of  the  precise  rent,  on  the  precise  day.  2  Starkie  Ev.  531. 
Authorities  there  cited;  2 D.  &  R.  29;  1  Will: Saund.  287,  note 
16;  7  T.  R.  117;  7  EAst.  363;  Cro.  Eliz.  209. 

Nor  can  the  lessor  re-enter  on  the  ground  of  a  forfeiture,  for 
non  payment  of  rent,  without  showing  a  demand  of  the  rent 
due,  on  the  last  day,  of  the  tenant,  on  the  premises,  at  a  con- 
venient time  before  sunset,  or  a  strict  compliance  with  all  the 
formalities  required  by  the  common  law;  his  claim  being  re- 
garded as  stricti  juris.  Even  proving  a  demand  of  the  tenant 
at  his  house  on  the  premises,  in  the  afternoon  of  th^  last  day 
is  not  sufficient.  17  Johnson's  Rep.  66;  2  Greenleaf  on 
Ev.  p.  264.  There  is  a  material  difference  between  a  remedy  by. 
distress  and  a  remedy  (reserved  by  deed)  by  re-entry  for  non  • 
payment  of  rent;  there  must  be  an  actual  demand  made  pre- 
vious to  entry,  otherwise  it  is  tortious ;  because  such  condition 
of  re-entry  is  in  derogation  of  the  grant;  and  it  is  presumed 
that  the  tenant  is  there  residing  on  the  premises  in  order  to 
pay  the  rent  for  the  preservation  of  his  estate,  unless  the  con- 
trary appears  by  the  lessor  being  there  to  demand  it;  and 

* 

therefore'unless  there  be  a  demand  made,  and  the  tenant  there- 
by, contrary  to  the  presumption,  appears  not  to  be  on  the  land 
.  ready  to  pay  the  rent,  the  law  will  not  give  the  lessor  the  ben- 
efit of  re-entry,  to  defeal;  the  tenant's  estate  without  a  wilful 
default  in  him;  which  cannot  appear  without  a  demand  by 
him  actually  made.     6  Bacon's  Abridgment,  Rent  25-26. 

So,  if  a  nomirie  pcena,  or  named  penalty,  be  given  to  the  les- 
sor for  non  payment  of  rent,  the  landlord  must  demand  the 
rent  before  he  is  entitled  to  the  penalty.  In  such  cases  there 
must  be  an  actual  demand  made,  because  the  presumption  is 
that  the  lessee  is  attend^ t  upon  the  land  to  save  his  penalty, 
and  therefore  shall  not  be  punished  without  a  wilful  default. 
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and  that  can  not  be  made  to  aj^ear  i^tlumt  a  demand  be 
prored,  and  that  it  was  not  eomi^ied  trift.  And  in  ^och  cau- 
ses, the  demand  must  be  made  €fa  llie  day  prefixed  tor  pay- 
ment, and  alleged  etpressly  to  have  beeti  bo  made  in  the 
pleadings.    Ibid.  20. 

A  demand  of  rent  reserved  is  necessary  in  order  to  take  ad- 
vantage of  a  condition  for  re-entry  for  non-paymient  of  rent, 
unless  it  has  been  dispensed  trith  by  the  express  agl?eement  of 
the  parties.    4th  Phillips  Ev.  p,  277. 

In  2  Greenleaf  lon  Evidence  p.  263,  sec  826-7,  the  distinction 
is  noticed  between  a  condition  which  avoids  the  lease  upon  a 
failure  tcf  pay  the  stipulated  rent  when  due,  and  which  is  a 
strict  forfeiture;  and  a  condition  which  gives  the  lessor  merely 
the  right  to  re-enter  on  the  premises  for  non  payment  of  rent. 
In  either  case,  it  is  held  that  the  lessor  should  prove  a  demand 
of  the  rent  due,  of  the  lessee,  else  he  has  no  right  of  action. 
The  only  difference  between  the  effect  of  a  condition  which 
avoids  the  lease,  and  one  which  gives  to  the  lessor  the  right  to 
re-enter,  being  that  in  the  former  case,  no  actual  entry,  on  the 
day  of  failure,  is  necessary  to  avoid  the  lease,  while  in  the 
latter  case,  an  actual  entry,  or  notice  tip  quit,  made  with- 
in  a  reasQuable  time,  is  necessftry,  to  give  lessor  his  right 
of  action  for  the  possession.  But  in  either  case  it  is  held,  that 
the  lessee  is  in  no  wilful  default,  until  a  demand  of  the  rent 
due  on  the  premises  be  made,  and  there  be  a  failure  on  his 
part  to  comply  with  the  demand.  2  Greenleaf  Ev.  sec  326-7. 
•  ''In  ejectment  to  recover  leased  premises  for  non  payment 
of  rent,  under  the  usual  proviso,  for  re-entry  on  non  payment 
of  rent,  for  twenty  one  days,  it  appeared  that  the  rent  was 
payable  ^quarterly,  and  that  a  demand  of  more  than  one  quar- 
ter's rent  was  made  on  the  2ist  day  at  one  o'clock.  Held  tha€ 
only  one  quearter's  rent  shoiild  have  \^en  demanded,  and  Aat 
at  sunset.''    Vol.  •14th,  EngUsh  Com.  Law  Rep.  483.    See  al- 
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80,8tatate  Geo.  2,vcb»p.  2d,  see.  2;  18th  Eng.  Com.  Rep.  241; 
ethdo  168,  Sd  vol.  PhiUip's  Ev.  377. 

ff.  G,  JSmiih,  for  defendauit  m  error. 
TuftL6¥,  J.  delivered  the  opinum  o||pbe  court. 

Thifi  13  an  action  of  forcible  entry  and  detainer,  brought  by 
Bickford  c^gainst  Levett,  to  have  restored  to  him  the  possession 
of  the  premises  in  dispute,  a  house  and  lot  in  Memphis.  On 
the  trial  in  the  cohimercial  and  criminal  court,  it  appeared  that 
there  is  a  clause  in  the  lease  from  Bickford  to  Gonant,  under 
whpm  Levett  claims  as  sub-lessee,  by  virtue  of  which  Bick- 
ford reserved  to  himself,  bis  heirs  and  assigns,  in  case  the 
rent  reserved  by  the  lease  should  atH^y  time  be  unpaid  for  the 
space  ol  sixty  days  after  it  was  due,  the  right  to  enter  and  re- 
tain possession  of  said  house  and  lot  until  all  such  arrearages 
should  be  paid,  after  which  the  tenant  should  again  be  let  into 
possession.  This  action  was  brought  to  enforce  the  right  of 
entry  thus  reserved  by  the  terms  of  the  lease. 

There  was  no  proof  that  the  rent  or  any  portion  of  it  was  in 
arrear  at  the  time  of  bringing  the  suit,  and  the  judge  charged 
the  jury  that  the  tenant  must  prove  that  he  had  paid  the  rent 
or  he  would  be  guilty  of  the  unlawful  detainer,  and  that  it  was 
not  necessary  for  the  plaintiff  to  introduce  any  proof  to  show 
that  the  rent  reserved  had  been  paid:  whereupon  the  jury  found 
a  verdict  against  the  defendant,  and  judgment  was  given  ac- 
cordingly, and  he  appeals  therefrom  to  this  court. 

We  cannot  doubt  that  the  charge  of  the  judge  is  erroneous. 
It  has  been  argued  with  much  force  and  with  a  fair  show  of  au- 
thority, that  befqre  the  right  of  entiy  could  accrue  under  this 
lease,  the  landlord  must  in  the  last  hour  of  the  last  day  fixed 
for  the  payment  of  the  rent  have  demanded  it  from  the  tenant 
on  the  premises. 
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When  the  non  payment  of  the  rent  operates  as  a  forfeitnre 
of  the  lease,  absolutely,  the  right  of  entry  does  not  accnie  to 
the  landlord  by  reason  of  such  non  payment  unless  he  demand 
the  payment,  as  above,  of  the  tenant,  because  it  is  a  severe  rem- 
edy, and  not  encouraged  by  law ;  but  we  are  not  now  prepar- 
ed to  say  that  such  i^l|ite  case  when  the  non-payment  does 
not  work  a  forfeiture,  and  the  right  of  entry  is  only  given 
as  a  means  of  enforcing  the  payment,  and  the  possession  * 
is  to  be  restored  upon  the  payment  of  the  rent,  as  in  this  case. 

But  we  are  prepared  to*  say,  that  the  non-payment  of  the 
rent  is  a  condition  precedent  to  the  right  of  entry  reserved  by 
the  lease  in  such  case ;  that  is,  that  there  is  no  right  of  entry  i 

in  this  case  until  the  rent  has  been  in  arrear  for  the  space 
of  sixty  days.  And  that  if  the  plaintiff  then  think  proper  to 
resort  to  this  remedy  insfltd  of  his  action  for  the  rent  he  must 
show  that  he  is  entitled  to  it  by  proving  that  the  rent  has  not 
been  pwd  within  the  time  specified  by  law.  But  it  is  said  that 
this  would  be  requiring  him  to  prove  a  negative;  very  well,  if  a 
man  make  his  right  by  contract  to  depend  upon  his  proving  a 
negative,  he  must  do  so  if  he  seeks  to  enforce  his  right;  but  in 
this  case  if  it  be  preferred,  we  will  hold  not  that  he  shall  prove 
that  the  rent  has  not  been  paid ;  but  that  it  is  in  arrears  which 
is  an  affirmative  proposition,  and  can  no  doubt  be  proven  if 

true. 
Let  the  judgment  be  reversed  and  the  case  remanded  for  a 

'new  trial. 
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Lassiter  vs.  Cole, 

A  frandoleot  deed  of  conveyance  of  property,  though  void  ai  to  creditors,  is  yet  bind- 
ing on  the  Tondor.  bis  execators^  administrators  and  assigns.  It  was  insisted  in  tbe 
following  case  that  the  estate  of  tbe  intestate  being  reported  insoWenti  under  the 
acts  of  1833,  ch.  36,  and  1838,  ch.  Ill,  for  equitable  distribution  amongst  tbe  cred- 
itors, the  personal  representative  of  tbe  intestate,  was  the  trustee  of  the  cred- 
itors, and  as  such,  could  avul  himself  of  all  their  rights  in  a  suit  as  to  tbe  va- 
lidity of  the  deed.  But  the  court  held,  that  those  acts  do  not  change  the  common 
law  rule. 

Trover  for  a  slave  and  other  property,  in  the  circuit  court  of 
Madison,  by  Cole  against  Lassiter.  Plea,  not  guilty.  The 
case  was  tried  by  judge  Read  and  a  jury,  at  December  term, 
1847.  A  verdict  was  found  for  the  plaintiff,  and  judgment 
given  thereupon.    The  defendant  appealed. 

Mlion  Broumj  for  the  plaintiff  in  error. 

T.  P.  Scwrhckj  for  defendant  in  error. 
He  cited  act  of  1801,  ch.  25,  sec.  2;  3  Hum.  567;   7  Hum. 
416;  Cro.  270.     * 

McKofNEv,  J.  delivered  the  opinion  of  the  court. 

This-is  an  action  of  trover  brought  by  the  defendant  in  er- 
ror, against  the  plaintiff  in  error,  for  the  conversion  of  a  slave 
and  other  personal  property  conveyed  in  trust  by  David  Las- 
siter in  his  life  time,  to  the  defendant  in  error,  as  trustee  to^ 
secure  a  debt  of  $48  13,  alledged  in  the  deed  to  be  due  from 
the  intestate  to  Robert  W.  ^Vilson,  and  another  of  $6  55  to 
James  B.  Cole.  The  property  conveyed  is  estimated  to  have 
been  worth  about  $300  00.  Th*e  deed  of  trust  was  executed 
on  the  12th  day  of  March  1846,  and  provided,  that  if  the  fore- 
going debts  were  not  paid  before  the  2dth  day  of  December 
1846,  the  trust($e  might  proceed  to  sell  the  property  conveyed 
at  public  sale  for  cash,  and  appropriate  the  proceeds  to  the 
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satisfaction  of  said  ddbta  and  expenses;  the  snrplas,  if  any,  to 
be  paid  over  to  said  David  Lassiter:  it  also  stipulated  that  the 
property  should  remain  in  the  poesession  of  Laaeiter  until 
called  for  by  the  trustee.  Lassiter  died  before  the  time  of 
payment  fixed  upon  in  the  deed,  and  administration  upon  his 
estate  was  granted  to  ihe  plaintiff  in  error. 

The  property  conveyed  in  said  deed  of  trust,  remaining  in 
the  possession  of  Lassiter  at  his  death,  was  taken  into  posses- 
aion  by  the  plaintiff  in  error,  and  claimed  by  her  as  part  of 
the  assets  of  the  estate,  which  was  insolvent;  and  refusing  to 
deliver  the  same  to  the  defendant  in  error  on  the  ground  that 
the  conveyance  was  fraudulent,  this  suit  was  instituted.  A 
Verdict  was  found  in  favor  of  the  plaintiff  below,  for  $37  07 
damages,  upon  which  judgment  was  rendered,  and  a  new  trial 
having  been  refused,  an  appeal  in  error  was  prosecuted  to  this 
court.  From  the  bill  of  exceptions  it  appears,  that  on  the 
trial  in  the  circuit  court  the  defendant  offered  to  prove,  that 
the  estate  was  insolvent  and  had  been  so  reported  in  proper 
form  to  the  clerk  of  the  county  court,  by  th^  personal  .repre- 
sentative, before  the  commencement  of  the  suit.  The  defen- 
dant also  proposed  to  prove,  that  at  the  time  of  executing 
said  deed  of  trust,  said  David  Lassiter  was  largely  indebted, 
by  judgment  and  otherwise  to  different  persons,  and  the  said 
deed  of  trust  was  made  to  hinder,  delay  and  defraud  crediUHis 
whose  debts  remained  due  and  unsatisfied,  and  that  the  trustee 
#  was  a  party  to  the  fraud.  But  the  court  held,  tiiat  all  the 
foregoing  evidence  was  inadmissible,  upon  the  ground  that 
the  personal  representative  of  Pavid  Lassiter  oould  not  be 
heard  to  impecush  the  deed  for  fraud;  that  being  conclusive  as 
against  the  maker,  though  fraudulent,  it  was  equally  so 
against  his  personal  representative,  notwithstanding  die 
estate  was  insolvent.  The  only  question  is,  whether  or  not 
the  court  properly  refiised  to  admit  the  evidence  offered.  It 
is  unquestionably  true,  that  aconveyance  made  to  hinder,  delay 
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or  defraud  creditors,  however  inoperative  and  void  as  to  them 
is  valid  and  binding  as  between  the  parties,  their  heirs,  execu- 
tors or  administrators.  They  are  equaUy  estopped  in  such 
case,  to  impeach  the  transaction  for  fraud.  Such  is  the  uni- 
form rule  of  the  common  law,  and  such  is  the  obvious  import 
of  the  statute,  13  Eliz.  Ch.  5,  and  of  the  act  of  1801,  ch.  25. 
The  counsel  for  the  plaintiff  in  error,  however,  admitting 
the  law  to  be  so,  in  its  general  application — insists,  that  the 
acts  of  1833,  ch.  56,  1838,  ch.  Ill,  providing  for  the  equitable 
distribution  of  insolvent  estates  among  creditors,  have  altered 
the  law  in  this  respect  and  introduced  a  new  and  different 

rule  in  reference  to  cases  falling  within  their  provisions;  that 

• 

by  the  proper  consideration  of  these  acts  the  personal  repre- 
sentative of  the  insolvent  estate  is  constituted  the  trustee  and 
representative  of  the  creditors,  through  whom  they  must  en- 
force their  claims  upon  the  estate,  and  that  he  is  therefore 
necessarily  invested  with  all  the  rights  of  creditors  and  may 
assert  all  such  rights,'  and  avail  himself  of  such  defences,  as 
might  have  previously  been  asserted  or  made  available  by 
creditors.    We  cannot  concur  in  this  construction  of  the  acts 
referred  to.    We  perceive  nothing  in  these  acts  indicating  an 
intention  on  the  part  of  the  legislature  to  change  the  rule 
that  the  personal  representative,  standing  as  he  does  in  the 
shoes  of  his  intestate,  cannot  be  permitted  to  allege  the  fraud 
of  the  intestate  in  avoidance  of  his  deed — a  rule  too  long  and 
firmly  established,  whatever  may  be  thought  of  its  policy,  to 
be  disturbed  upon  mere  doubtful  construction.     The  relations 
of  the  personal  representative  to  the  estate  remain  unchanged; 
no  new  duty  or  liability  is  imposed  upon  him  in  respect  to  the 
collection  of  the  assets.     He  is  to  distribute,  under  the  direc- 
tion of  the  chancellor  or  of  the  clerk  of  the  county  court,  as 
the  case  may  be — such  assets  as  by  law  it  was  made  his  duty 
to  reduce  into  his  possession ;  but  he  is  no  more  accountable 

43— Vol.  viu. 


eHi  JACKSON;     * 

[Kay  ««.  OdoBor.] 

for,  nor  had  he  any  thing  more  to  do  ^ih  the  goods  and  ef- 
fectB  which  may  have  been  conreyed  l^  the  inteetate  in  Us 
life  time,  however  fraudulently,  than  bef(»«  the  piuEMge  of 
the  act  of  1838.  While  we  are  of  opinion,  thefrefiNre,  diat  m- 
der  the  acts  referred  to,  the  personal  representative  of  an 
insolvent  estate  cannot  impeach  a  fraudulent  conveyaftoe 
made  by  the  intestate,  we  see  no  obstacle  in  ihe  way  of  cred- 
itors. It  may  indeed  be  well  doubted,  whether  since  Hhe  pas- 
sage of  these  acts,  a  creditor  could  not  maintain  an  action  at  law 
against  the  fraudulent  vendee,  as  executor  de  son  tart;  if  he 

I 

could  do  so  it  would  only  be  in  the  character  of  trastee  fer  the 
joint  benefit  of  all  the  creditors  pro  rata:  however,  the  rem- 
edy is  unembarrassed  and  ample;  any  creditor,  for  himself 
and  the  other  creditors,  may  file  a  bill  aganst  the  fraudulent 
vendee  to  have  the  conveyance  declared  void,  the  property  de- 
livered and  proceeds  thereof  distributed  pro  rata,  according  to 
the  provisions  of  the  acts  of  1833  and  1638.  There  is  no  er- 
ror in  this  record,  and  the  judgment  of  the  circuit  court  will 
therefore  be  aflirmed. 


Kat  vs.  Covnob 

The  word  heirs  is  always  a  word  of  limitation,  mloss  oootrollod  in  its  Sloaniq^  ly  ik* 
use  of  other  words  in  the  instramenr.  So  the  word  children  is  always  a  word  of  pv 
chase,  unless  controlled  by  the  use  of  others,  and  when  each  is  used  in  sepaiatedsoist 
without  reference  to  the  other,  it  would  be  presumed  that  the  technical  mssniag  of 
the  words  were  understood,  and  that  they  kere  used  in  referetee  to  such  ttieaiiiD;* 

Zachariah  Gent  sold  by  bill  of  sale,  slaves,  to  wit,  Frankey 
and  Albert,  to  Lane,  and  delivered  them  to  him.  Lane  sold 
and  delivered  them  to  Kay,  and  Kay  sold  and  delivered  them 
to  Connor.  Kay,  in  the  bill  of  sale  to  Connor,  wsoranted  title. 
Charles  Gent  and  brothers,  sons  of  Zachariah  Gent,  took  the 
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dsves  offt  of  the  possession  of  ConiiiCKr,  on  iim  ground  of  title 
ivested  in  them,  by  a  deed  to  them  by  tiieir  grand&dier,  \vhieh 
hud  a  clause  as  follows,  **One  negro  girl  named  Frankey,  and 
all  her  fntare  increase,  I  give  and  bequeath  to  him  during  his 
life,  in  trust,  ior  his  heirs  after  his  death."  Zadiariah  Gent 
was  new  dead.  Connor  sued  Kay  on  covenant  in  the  crimi- 
nal and  oonmieroial  eourt  at  Memphis,  and  in  his  declaration 
SKverred  that  the  ddendant,  Kay,  broken  his  covenant  in  this, 
that  he  sold  Ae  slaves  to  him,  and  warranted  the  title  when 
he  had  no  title  to  the  said  slaves;  but  that  the  said  Charles 
Gent  and  others  were  the  true  owners  thereof.  To  this  the 
defendant  pleaded;  Ist,  that  he  had  not  broken  his  covenant. 
2nd,  that  plaintiff  was  not  deprived  of  said  slaves  by  the  true 
owners,  to  which  there  was  replication;  an  issue  thereupon  was 
submitted  to  a  jury  under  the  direction  of  judge  King,'  at  the 
March  term,  1848.  « 

The  judge  charged  the  jmy  as  follows:  ^^that  this  case  did  not 
fall  within  the  rule  in  Shelly's  case,  that  by  the  deed  from  Charles 
Gent  to  Zachariah  Gent,  there  was  a  valid  remainder  in  trust 
to  the  heirs  of  Zachariah  Gent  to  the  negroes  in  question,  and 
that  Zachariah  could  make  ho  transfer  of  them  beyond  the 
term  of  his  own  life.  And  this  being  the  fact,  the  covenant  in 
the  bill  of  sale  from  defendant  to  plaintiff,  was  broken  so  soon 
as  made,  and  the  jury  must  assess  the  plaintiff's  damages — 
that  in  such  a  case  as  the  present,  the  measure  of  damages 
would  be  the  value  of  the  slaves,  or  the  price  paid  for  them  at 
the  time  of  the  sale  to  plaintiff  by  defendant,  with  interest  on 
such  sum  to  this  time." 

The  jury  returned  a  verdict  for  plaintiff  for  $1250.  There 
was  judgment  accordingly.    From  this  defendant  appealed. 

S,  Jamagmy  for  the  plaintiff  in  error. 
It  b  insisted  that  this  case  fiedk  within  the  rule  in  Shelly's 
case.    The  rule  is  stated  in  1  Co.  Rep.  104,  and  in  Preston  on 
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Estates,  iToI'l,  page  203;  9th  Yer.  231.  The  rale  applies  in 
every  case  where  there  is  a  limitation  for  life,  with  a  remain- 
der, in  the  same  instrument  to  heirs.  4  Kent,  228 ;  4  M.  and 
Selwyn;  3  Bos.  and  Puller,  620;  2  Bligh's  Pari.  Cases. 

The  rule  in  Shelly's  case  is  a  rule  of  the  common  law,  not 
one  of  construction,  but  of  property,  and  in  every  case  to 
which,  or  in  which  it  has  been  applied,  the  intention  was  to 
give  a  life  estate  to  the  first  taker,  and  then  to  heirs,  as  a  line 
or  class,  and  wh/en  such  intention  is  manifest,  the  rule  of  law 
interposes,  and  gives  the  whole  to  the  first  taker. 

In  the  case  before  the  court,  there  is  no  doubt  about  inten- 
tion. It  was  to  give  a  life  estate,  with  a  remainder  to  them  as 
a  class,  and  to  tie  up  the  property  in  the  same  family;  the  law 
will  not  permit  this  intention  to  be  parried  out. 

The  rule  has  been  applied  in  niuch  stronger  cases  than  this, 
4  M .  &  Selwyn,  362 ;  RobinsonSs.  Robinson^  3  Bro.  Pari.  Cases, 
180;  DowYQ,  Cooper^  1  East;  229.  In  these  eases  there  was  a 
limitation  for  life,  and  no  longer,  with  remainder  to  heirs  of 
the  body.  In  J<mes  vs.  Morgan^  1  Bro.  Ch.  Cases,  206,  2  Wil- 
liams, 471,  19  Vesey,  170,  2  Atkinson,  247,  5  Term  Rep.  299, 
there  was  an  estate  for  life,  without  impeachment  for  waste, 
and  subject  to  jointure  with  limitations  to  trustees  to  preserve 
contingent  remainders,  yet  the  rule  applied,  and  the  first  taker 
held  an  absolute  estate. 

In  fact,  not  a  case  can  be  found  where  the  limitation  ever 
was  to  heirs,  or  heirs  of  the  body,  in  which  the  application  of 
the  rule  in  Shelly's  case  was  doubted;  and  when  it  was  to 
issue,  unless  there  were  superadded  words  of  limitation,  the 
rule  applied.  2  P.  Will.  472;  2  Wilson,  322;  5  Term  Rep. 
299 ;  3  East,  648 ;  4  Term  Rep.  83 ;  1  ^ast,  229 ;  8  Terin  Rep.  5. 

The  act  of  1784,  ch.  22,  sec.  5,  comes  in  aid  of  the  rale  ii^ 
Shelly's  case ;  both  are  rules,  not  of  intention  or  construction, 
but  of  property,  and  have  relation  not  to  the  wishes  'of  the 
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donor,  but  to  tiie  interests  of  the  community.  Both  tend  to 
control  individual  purposes  for  the  attainment  of  a  public  ob- 
ject, namely,  the  unlocking  of  property,  and  the  sulgeotihg  it 
to  the  uses  of  society;  9  Yerger,  234. 

.  D.  M.  Ourririf  for  the  defendant  in  error. 

It  is  contended  by  appellant,  that  the  rule  in  Shelly's  case  is 
applicable  to  this.    Such  cannot  be  the  law. 

That  rule,  as  stated  by  Mr.  Preston,  in  his  "Treatise  upon 
Estates,*'  and  as  laid  down  by  this  court  in  the  case  of  Polk  vs. 
Fhrris,  (so  much  relied  upon  by  appellant,  and  by  the  way,  the 
only  case  to  which  this  court  has  applied  the  rule,)  is  thus  ana- 
lyzed by  that  author.    See  Preston  on  Estates,  page  205:) 

1st.  There  shall  be  an  estate  of  freehold. 

2nd.  That  there  shall  be  a  limitation  to  the  heirs,  or  heirs  of 
the  body  of  the  person  taking  that  estate;  by  that,  or  some  such 
substituted  name,  and  not  the  heirs  as  meaning  or  explain- 
ed to  be,  sons,  children,  &c. 

3rd.  That  these  heirs  shall  be  named  to  take  as  a  class  or 
denomination  of  persons. 

4th.  In  succession,  from  generation  to  generation. 

5th.  By  way  of  remainder;  or,  at  least,  so  that  the  estate  to 
arise  from  the  limitation  to  the  heirs,  and  the  estate  of  free- 
hold in  the  ancestor,  shall  owe  their  effect  t«  the  same  deed, 
will  or  writing. 

And  lastly.  That  the  several  limitations  should  give  interests 
of  the  same  quality^  both  legal,  or  both  equitable. 

Now,  it  is  only  necessary  to  state  the  rule,  as  thus  analyzed, 
to  show  that  it  is  wholly  inapplicable  to  the  case  at  bar. 

1.  If,  according  to  the  opinion  of  the  court  below,  the  inter- 
ests are  of  different  quality,  the  one  being  legal,  the  other 
•  equitable — this  is  decisive  of  the  question,  at  once,  the  case 
being  without  the  rule  as  it 'is  laid  down  under  the  last  head  of 
Mr.  Preston's  analysis. 
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2,  It  is  not  coiuddered  very  material  ia  this  caae^  whetfa^ 
thedeed  of  gift  shodkl  be  held  to  give  a  leg^  li&-eflta(ev  widi 
aa  equitable  remainder  over,  or  aot»  for  the  language  employ* 
ed — -*'Give  and  make  over  to  him  in  trosti  for  the  benefit  of  all 
the  children  he  may  have,"  (as  it  is  expressed  in  the  beginning 
of  the  instrument,)  and  ^^Give  and  bequeath  to  him,  during 
his  life,  in  trust  for  his  heirs,  after  his  death,  (as  it  is  expressed 
in  the  conclusion,)  it  is  thought  cleariy  indicates  an  intent,  mm 
the  part  of  the  dopor,  to  give  merely  a  life-estate,  (if  so  much,) 
to  Zachariah,  with  remainder  over — ^which  intent  will  prevail, 
unless  it  contravene  some  established  rule  of  law. 

3.  The  common  doctrine  usually  asserted  in  urging  the  ap- 
plication of  the  rule — ^that  the  intention  of  the  donor  shall  not 
be  allowed  to  change  the  law;  or  that  the  particular  intent 
must  yield  to  the  general  intent,  it  is  not  proposed  to  contro* 
vert;  yet  this  rule  of  construction,  as  stated  in  the  later  English 
decisions  is  merely,  that  technical  words,  or  words  of  known 
legal  import,  must  have  their  legal  effect,  even  though  incon- 
sistent words  be  used,  unless  those  inconsistent  words  are  of 
such  a  nature  as  to  make  it  perfectly  clear  that  the  donor  did 
not  mean  to  use  the  technical  words  in  their  proper  sense. 
6  B.  and  Ad.  27th  vol.  E.  C.  Rep.  620,  640;  Jetton  vs.  Wrig^ 
2  Bligh,  57.  Nor  does  this  rule  of  construction  differ,  ma- 
terially, from  that  elsewhere  laid  down,  and  in  numerous  cases; 
perhaps  in  none  more  forcibly  than  in  those  decided  by  this 
court;  for  after  all,  the  rule  in  Shelly's  case  is  used  to  apply 
only  to  those  cases  which  are  literally  and  technically  within 
it;  and  when  circumstances  take  any  case  out  of  the  letter  of 
the  rule,  the  question  becomes  purely  one  of  intention.  This 
is  stated  as  the  result  of  the  English  cases  upon  the  subject,  in 
4  Kent,  225.  See  also,  to  same  point,  Fearne  on  Remainders, 
149,  210;  Iiot;t7ig'  vs.  Hunter,  8  Yerg.;  the  Tennessee  cases 
generally,  and  particularly  the  case  of  Hughes  vs.  Cannon,  2 
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Humpk — tile  laat  caee,  perhi^s,  dedded  by  tluB  conrt,  m  which 
the  nde  ui  questUm  was  involved. 

The  rule  had  never  been  favored  by  this  court.  It  is  not  re- 
membered that  it  has  ever  applied  it  to  but  one  case,  PM  vs. 
Farris,  ^  Yerg.,  which  was  a  case  literally  and  technicaUy 
within  it.  Thus,  in  our  earliest  case  involving  it,  Lewis  vs. 
€%ii%om^,  5  Yerg.  300,  it  was  held,  that  even  the  words  '*die 
without  issue,"  although  words  of  limitation,  according  to  the 
English  rules  of  construction  are  not  necessarily  so  here ;  that 
the  reason  Ibr  the  adoption  of  the  rule  in  England,  does  not 
exist  here,  on  account  of  the  changes  made  in  our  own  law, 
and  (by  implication)  that,  therefore,  the  rule  itself  should  cease. 

In  Loving  against  Hunter,  this  court  refers  to  the  origin  of 
the  rule;  its  inapplicability  to  our  institutions;  and  determined 
that  shall  be  applied  to  no  case  not  literally  and  technically 
within  it.  The  case  of  Polk  against  Farris,  afterwards  decid- 
ed,  was  so,  as  before  remarked.  In  the  case  of  Hughes  against 
Oaanon,  (perhaps  the  last  abjudication)  upon  liiat  question, 
the  intent  to  give  a  life-estate  merely  (say  the  court)  is  mani- 
fested by  the  use  of  the  terms  "deliver"  and  "lend:"  are  not 
the  words  in  the  present  case — "Make  over  in  trust" — "Give 
and  bequeath  in  trust,"  &e.,  even  more  indicative  of  an  intent 
to  limit  the  first  taker  to  a  life-estate? 

It  may  here  be  remarked,  that  the  whole  instrument,  iu  the 
connection  of  its  meaning  and  in  strict  grammatical  construc- 
tion, consists  of  but  one  sentence;  and  if  the  various  and  dis- 
connected  clauses  of  a  deed  maj'  be  used  as  mutually  explan- 
atory of,  and  qualifying  each  other,  in  order  to  arrive  at  its 
true  and  perfect  meaning  and  intent — a  rule  of  legal  construc- 
tion which  no  one  will  controvert — how  much  more  may  re- 
ference be  had  to  the  different  members  and  words  of  the  same 
Bentence^  for  the  same  purpose? 

The  whole  substance  of  the  Instrument,  then,  is,  that  Charles 


OM  JACKSON:  • 

Gent  givea  to  Zachariah,  during  hiB  life,  the  property  therein 
mentioned,  in  Irust,  for  the  benefit  of  his  (Zachariah's)  chil- 
dren,  after  his  death.  Such  too,  is  the  legal  effect ;  for  accord- 
ing to  the  very  definition  of  the  rule  as  stated  under  the  osecond 
head  of  Mr.  Preston's  analysis,  above  quoted,  the  term  ^'heiis" 
occurring  in  the  concluding  portion  of  the  instrument — (if  al- 
lowed to  have  any  independent  meaning  at  all,  under  a  rule 
of  construction  hereinafter  stated,)  is  explained  to  be  chil- 
dren. 

4.  But  in  addition  to  the  circumstance  already  adverted 

*  » 

to,  that  the  donor,  in  conve3ring  the  interests,  had  used  such 
operative  words  '^make  over  for  the  benefit  of" — "give  in 
trust  for,"  &c.,  as  clearly  to  indicate  his  intention  to  bestow 
upon  the  first  taker,  a  life-estate  only,  it  is  contended  that,  in 
remainder,  he  used  terms  which,  literally  and  technically,  are 
not  words  of  limitation,  but  are  words  of  purchase;  so  that  his 
intention,  as  manifest  from  other  parts  of  the  instrument,  not 
^  only  may,  but  must  prevail.  The  terms  used  in  this  caae,  to 
designate  the  remaindermen,  are  the  word  '^children"  which 
occurs  in  the  beginning  of  the  instrument,  and  the  word  ^'heirs^ 
which  occurs  at  the  conclusion.  Now,  the  term  children  ia 
eminently  and  always  a  word  of  purchase.  No  one,  it  is  pre- 
sumed, will  contend  that  it  is  ever  a  word  of  limitation ;  and  it 
is  believed  that  no  case  can  be  found  in  which  it  had  been  so 
decided,  amongst  the  numerous  ac^judLcations  that  have  been 
had  in  reference  to  the  rule  in  Shelly's  case.  On  this  point,  it 
would  seem  to  be  idle  to  quote  authorities.  However,  refer- 
ence is  made  to  case  oi  Buffer  vs.  Bradford^  2  Atk.  221 ;  Crook 
vs.  Brooking,  2  Vern.  107;  Feame  on  Remainders,  149;  Pres- 
ton on  Estates,  359 ;  1  Roper  on  Leg.,  70, 71, 72,  and  the  cases 
generally,  as*  summed  up  in  the  three  latter  authorities.  So 
strictly,,  according  to  Roper,  is  the  word  "children"  held  to  be 
a  term  of  purchase,  inuring  to  the  benefit  only  of  the  particu- 
lar person  or  persons  of  whom  it  is  construed  to  be  descriptive^ 


APRIL  TERM,  1848.  ttl 

[Kay  vt.-ODoaor.] 

that  it  is  not  allowed  to  extend  even  to  grand-children,  bat  in 
a  few  excepted  cases  of  wills,  where,  by  a  forced  constraction, 
it  is  -allowed  to  embrace  them,  in  order  to  carry  out  the  pre- 
samed  intention  of  the  testator.  In  the  case  of  Loving  vs. 
BufUer,  8  Yci^r,  4,  determined  by  this  court,  the  tenn  ^<chil- 
dren7  did  not  occur  in  the  gift;  but. the  court  holding  that,  by 
implication,  children  were  meant,  decided  that  the  legatees 
took  by  purchase,  and  not  by  limitation. 

How  much  stronger  is  this  case,  where  nothing  is  left  to  in- 
ference, but  the  term  itself  is  used.  But  here  it  may  be  ob- 
jected that,  in  the  concluding  part  of  the  gift  in  tnis  case,  the 
word  "heirs"  occurs.  To  this  it  may  be  replied,  that  the  term 
heirs  is,  in  itself,  comparatively  indifferent,  being  construed 
sometimes  as  a  word  of  limitation,  and  sometimes  as  a  word 
of  ^urcheise ;  sometimes  as  a  nomen  coUectivum  of  a  cleiss  who 
are  to  take  in  indefinite  succession ;  and  sometimes,  as  a  mere 
descriptio  persoTUB  or  personarum;  and  that  its  effect  in  any  par- 
ticular case,  must  depend  upon  the  context  of  the  instrument 
in  which  it  may  have  been  employed,  and  upon  its  connection 
with  other  words  which  may  strengthen  or  qualify  it.  This  is 
believed  to  be  the  result  of  all  the  authorities,  which  it  b  deem- 
ed  unnecessary  here  to  cite,  particularly. 

General  reference  is  therefore  made  to  Fearne  on  Rem.,  149, 
152,  180,  et  passim;  Preston  on  Estates,  294,  368,  376,  380,  et 
passim;  4  Kent,  220,  221 ;  Law  Library  (Ancest.  &  Heir)  136-7, 
and  cases  there  collected ;  Loving  vs.  Hwnier^  8  Yerg.,  and  the 
Tennessee  cases  involving  this  question,  generally. 

It  may  here  be  remarked,  that  in  most  of  the  cases*  particu- 
larly referred  to  by  Fearne  and  Preston,  and  firom  a  summary 
of  which  the  principle  above  stated  is  deduced,  the  words 
''heirs"  and  "heirs  of  the  body"  are  found  in  association  with 
the  word  "children." 

There  is  not,  then,  i^ecessarily,  any  conflict  between  the  first 
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ed,  respectively,  may  consist  with  each  other,  and  have  the 
same  meaning;  and,  by  the  role  of  constmction before  referred 
to,  the  general  intent  of  a  party  to  a  deed  is  to  be  inferred 
from  the  whole  context,  and  allpart8ofitreconciled,if  itmay  be. 
5.  It  is  a  rule  of  constmction  equally  well  established,.  Aat 
if  there  be  two  clauses,-  parts  or  terms  in  a  deed,  repug»aat 
the  one  to  the  other,  and  which  may  not  be  reconciled,  the 
former  shall  be  received,  and  the  latter  rcyected.    The  reverse 

is  the  rule  in  regard  to  wills ;  and  this  distinction  arises  from 

• 

the  different  Mature  of  the  two  instruments;  the  first  deed  and 
the  last  will  being  most  available  in  law.  Broom's  I^gal 
Maxims,  50  Law  Library,  252;  Shepherd's  Touchstone,  174; 
Bac.  Abri:,  Title,  Grant.  Thus  where*  an  estate  of  inheri- 
tance in  lands,  or  an  absolute  interest  in  personalty  is  giim 
by  will,  and  subsequent  passages  thereof  'clearly  show  that 
the  devisee  or  legatee  was  intended  to  take  a  life-estate  only, 
he  is  restricted  to  that.  The  reverse  is  the  case  with  deeds. 
liCgal  Maxims,  (Brooms',)  252. 

The  gift  in  this  case,  then,  is  to  be  construed  as  if  the  word 
"children"  was  used;  for  the  word  "heirs"  subsequently  occor- 
ring  must  either  be  held  consistent  with  that  first  employed, 
or  must  be  rejected,  altogether. 

The  word  ''heirs,"  therefore,  as  it  occurs,  in  this  gift,  is  either 
inoperative,  or  is  "explained"  to  mean  children.  It  would  be 
idle,  as  before  remarked,  at  this  day,  to  cite  authorities  to  show 
that  \he  latter  term  is  eminently  and  exclusively  a  word  of 
purchase. 

It  may  be  added  here,  however,  that  in  Hughes  against  Can- 
non, the  words  "heirs"  and  "heirs  of  the  body"  occur  most 
frequently  in  the  deed,  and  that,  too,  in  the  first  part  of  it;  yet 
this  court  held,  in  that  case,  that  these  words  were  restrained 
and  qualified  by  the  subsequently  occurring  words,  "children." 
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TusLHF,  J.  deUnered  the  c^inion  of  the  eonrt. 

The  questicm  presented  fin:  our  consideration  in  this  case, 
k  whether  the  word  heirs,  as  used  in  a  deed  of  gift,  from 
Charles  Gent  to  his  son  Zachariah  Gcent  is  to  be  construed 
under  the  rule  in  Shelly's  case,  as  a  word  of  limitation  or  a 
word  of  purchase;  it  was  holden  by  the  circuit  judge,  to  be  a 
word  of  purchase,  and  from  this  judgment  the  defendant  ap- 
peals to  this  court. 

The  clause,  in  the  deed  of  gift,  in  which  the  word  is  used, 
is  as  follows:  ''One  negro  boy  called  Jacob,  about  seven  or 
eight  years  old,  and  one  negro  girl  going  on  6  years,  called 
Frankey,  and  all  her  future  increase,^!  give  to  him  (viz:  Zach* 
ariah  Gent,}  during  his  life  in  trust  for  his  heirs  after  his 
death."  To  give  any  ef&cient  meaning  to  tbese  words,  they 
must  be  construed  as  if  they  had  read;  "I  give  to  him  for  life 
with  remainder  to  his  heirs  after  his  death."  The  words  heirs 
is  a  technical  word,  and  is  always  construed  to  be  a  word  of 
limitation  and  not  of  purchase,  unless  there  be  other  control- 
ing  words,  clearly  vshovTing  that  a  contrary  meaning  w^  in- 
tended by  its  use.  This  it  is  said,ris  the  case  here,  but,  we 
cannot,  upon  legal  principles,  think  so.  There  is  another 
clause  in  the  deed  by  which  a  tract  of  land  is  given  to  him  in 
the  words  following:  "In  consideration  of  the  good  will  and 
affection,  I  bear  towards  my  son  Zachariah  Gent,  I  do  give 
and  make  over  to  him,  in  trust,  for  the  benefit  of  all  the  chil- 
dren that  he  may  have,  one  tract  of  Iand,"&c.:  now  in^  this 
clause,  the  word  children  is  used,  which  is  also  a  technical 
word  and  is  always  construed  to  be  a  word  of  purchase,  un- 
less it  be  so  controUed  by  other  wordja  used  so  as  to  show  that 
it  was  intended  as  a  word  of  limitation.  It  is  argued  that  by 
the  use  of  the  word  children  in  the  first  clause  of  the  deed  it 
IB  fairly  to  be  inferred,  that  the  donor  when  he  used  the  word 
heirs  in  the  second  meant  children.    This  inference,  is  not  le* 
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gitimate;  it  would  be  as  fair  to  argue,  thatiby  the  use  of  the 
word  heirs,  iu  the  second  clause,  he  meant  heirs,  when  he  used 
the  word  chfldren  in  the  first.  But  the  legal  inference  to  be 
drawn  from  the  use  of  these  different  words  in  two  clauses  of 
the  deed,  is  that  the  donor  knew  their  legal  meaning  and 
used  them  accordingly,  for  why  should  he  vary  them?  and  this 
inference  is  strengthened  by  the  manner  of  using  them:  in  the 
first  clause  the  gift  is  to  all  the  children  that  he  may  have, 
shewing  a  disposition  to  provide  for  future  children,  and  that 
in  the  second  clause  the  gift  is  to  heirs,  generally,  shewing  no 
disposition  to  provide  for  children  but  to  keep  the  property 
from  descending  otherwise  than  in  the  limitation. 

We  are  therefore  constrained  upon  legal  grounds  of  con- 
struction to  hold  that  the  words  heirs  as  used  in  the  second 
clause  of  this  deed  is  a  word  of  limitation,  and  not  a  word 
of  purchase,  and  that  the  circuit  judge  'erred  in  holding  that 
the  rule  in  Shelly's  case  is  not  applicable  to  it. 

Judgment  reversed  and  case  remanded. 


Comnr  Couht  of  Obion  vs.  Mare. 

The  act  of  1846|  ch.  99,  does  not  authorize  an  appeal  from  an  order  of  the  county 
eonrt  asseasing  taxes  for  the  purpose  of  erecting  public  buildings.  The  exercise 
of  this  power  by  the  county  court,  is  not  a  judicial,  but  a  municipal  act,  whicb  is 
not  subject  to  revision  by  superior  judicial  tribunals. 

The  justices  of  Obion  county,  at  the  April  term,  1845,  of 
said  court,  among  other  things,  ordered  a  levy  of  three  cents 
on  every  one  hundred  dollars  worth  of  taxable  property  of  the 
county,  for  the  purpose  of  building  a  new  jail.  To  this  act  of 
the  county  court  objections  were  taken,  on  the  ground,  that 
Ihe  levies  for  that  purpose,  already  made,  were  amply  suffi- 
cient  to  build  and  complete  said  new  jail  without  any  addi- 
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tional  levy.  But  the  objection  being  overruled  by  .the  court, 
6.  W.  L,  Marr,  the  present  defendant  in  error,  took  an  appeal, 
under  the  act  of  1844,  ch.  99,  to  the  circuit  court. .  The  circuit 
court,  after  an  examination  of  the  case  and  hearing  the  proof, 
believing  the  objections  taken  to  the  levy  of  the  tax  by  the 
county  court  to  be  weU  sustained  by  the  facts,  reversed  the  de- 
cision of  the  county  court.  No  appeal  was  ^  taken  from  this 
decision  of  the  circuit  court,  nor  was  any  bill  of  exceptions 
filed.  At  the  present  term  of  this  court  the  record  has  been 
filed,  and  an  assignment  of  errors  made. 

/.  Davisy  for  plaintiff  in  error. 

It  is  here  insisted  by  said  justices,  that  the  taxing  power  is 
a  political  power,  and  that  the  power  to  levy  taxes  for  county 
purposes,  is  conferred  on  the  justices  of  each  county  in  the 
state,  by  the  legislature,  in  pursuance  of  the  constitution ; 
and  that  the  judiciary  has  no  power  over  them.  TTie  justices 
of  Canium  cawniy  vs.  HoodenpiUy  7th  Humph.  R.  147. 

By  the  2nd  article  of  the  constitution  of  the  State  of  Ten* 
nessee,  1st  and  2nd  sections,  it  is  provided  that  the  government 
shall  be  divided  into  three  distinct  department^:  the  legislative, 
the  executive  and  the  judicial. 

By  the  58th  section  the  taxing  power  is  conferred  upon  the 
legislative  department,  to  be  exercised  in  such  manner  as  they 
may  direct,  &c. 

The  29th  section,  same  article  of  the  constitution,  provides, 
that  the  general  assembly  shall  have  power  to  authorize  the 
several  counties  and  incorporated  towns  in  the  state,  to  im- 
pose taxes  for  county  and  corporation  purposes  respectively, 
in  such  manner  as  shall  be  prescribed  by  law.  Again,  ^the 
legislaturemay  vest  such  jurisdiction  as  may  be  deemed  ne- 
cessary in  corporation  courts.    See  art.  6,  sec.  1st,  constitution. 

In  pursuance  of  the  above  named  provisions  of  the  consti- 
iation,  the  legislature  has  by  various  statutes  authorized  the 
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justice  of  tbe  cotmty  courts  to  levy  a  tax  or  taxes  Jbr  oooiity 
purposes.     See  Statutes  €.  &  N.  page  198, 199, 2e3,-tf09. 

The  power  to  levy  a  tax  for  county  purposes,  is  a  part  af 
the  fiscal  or  taxing  power  of  &e  state,  delegated  to  the  jus- 
tices  pursuant  to  the  constitution,  and  liie  judiciary  has  no 
power  to  control  them  in  the  exercise  of  that  power.  *7lh 
Humph.  147.     • 

And  if  the  act  of  1844,  chap.  29,  giving  an  appeal  from  the 
decision  of  the  county  to  the  circuit  courts,  was  intended  to 
give  the  circuit  court  control  over  the  justices  of  the  coun^ 
court,  in  the  exercise  of  this  fiscal  or  political  power,  it  is  un- 
constitutional. 

Jfcf .  Browfiy  for  the  defendant  in  error. 

It  is  contended  there  is  no  error  in  the  record  now  before 
this  court,  upon  which  this  writ  of  error  can  %e  sastained.  ,  * 
The  excessive  exercise  of  the  taxing  power  hy  some  of  "ttie 
county  cotuts,  particularly  in  this  end  of  the  state,  has  long 

« 

been  a  subject  of  complaint  by  property  holders.  %e  sub- 
ject was  brought  before  this  court  in  the  case  of  Marr  vb.  En- 
low,  I  Yer.  R.  452,  and  the  decision  in  that  case  put  an  end  to 

• 

*this  excessive  exercise  of  power,  by  deciding  that  all  laws  con- 
ferring discretionary  power  on  the  bounty  courts,  were  uncon- 
stitutional and  void.  Thus  the  law  stood  until  the  adoption  of 
the  amended  constitution.  By  the  29th  sec.  of  the  2nd  article, 
of  which  the  following  provision  is  made,  "the  general  as- 
sembly shall  have  power  to  authorize  the  several  comities  and 
incorporated  towns  in  this  state,  to  impose  taxes  for  county 
purposes  respectively,  in  such  manner  as  shall  "be  pFrescribed 
by  law ;  and  all  property  shall  be  taxed  according  to  its  value, 
upon  the  principles  established  in  regard  to  state  taxation.*' 

Now  the  question  arises,  what  power  in  regard  to  taxation, 
has  the  legislature  conferred  on  the  county  courts?  By  the 
act  of  1835,  ch.  6,  sec.  1,  the  present  county  courts  are  "cs- 
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tablished."  By  the  141Ii  section  of  the  same  act,  they  are  au« 
thorized  to  levy  and  collect  taxes  for  "county  purposes"  under 
certain  restrictions,  but  conferring  no  power  to  levy  taxes  for 
local  improvements,  &c.  By  the  subsequent  act  of  1834,  ch. 
23,  sec.  2,  they  are  authorized  to  levy  taxes  for  ^building 
i>ridges  and  causeways  on  public  roads,  &c.  And  by  the  aet 
of  1835,  ch.  34,  section  1,  2,  power,  under  certain  limitations, 
is  conferred  to  levy  taxes  to  rebuild  jails.  Under  this  last 
named  act,  the  power  in  question  was  attempted  to  be  exer- 
cised by  the  county  court  of  Obion  county — ^by  both  the  letter 
and  spirit  of  that  act,  the  power  of  the  county  court  was  lim- 
ited to  the  amount  of  money  necessary  to  rebuild  the  jail.  As 
in  this  case,  a  sufficient  amount  had  already  been  levied  for 
the  purpose,  and  as  fhere  existed  no  pretence  that  a  further 
exercise  of  the  taxing  power  was  necessary,  the  circuit  court 
*  did  right  in  deciding  that  the  decision  of  the  county  court  was 
erroneous. 

TuRLtnr,  J.  delivered  the  opinion  of  tiie  court. 

■ 

At  the  April  term,  1845,  of  the  county  court  of  Obion,  the 
JQBtices  of  the  oourt  made  an  order,  establishing  the  rates  of 
county  tax  for  the  year  1845  for  said  county,  and  among  other 
things  assessed  three  cents  on  each  hundred  dollars  worth  of 
taxable  property,  for  the  purpose  of  building  a  public  jail, 
against  which  assessment  George  W.  Marr,  in  open  court, 
pretested,  and  assigned  as  reasons  therefor,  that  more  money 
had  been  already  assessed  for  building  a  jail,  than  was  neces- 
sary fol*  tiiat  purpose ;  and  that  he  and  the  inhabitants  of  the 
county  were  aggrieved  by  the  assessment.  The  justices  over- 
ruled the  olgections  and  let  the  assessment  stand,  from  all 
which  Marr  appealed  to  the  circuit  court. 

Upon  the  hearing  in  the  circuitcourt,  the  judge  considered  that 
the  judgment  of  the  county  court  should  be  reversed,  and  the 
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justices  of  the  county  of  Obion  should  pay  the  cost,  and  a  writ 
of  error  is  thereupon  prosecuted  to  this  court. 

We  do  not  design,  nor  is  it  necessary,  that  we  should  enter 
into  an  investigation  of  the  right  and  powers  of  the  justices 
of  the  counties  of  this  state  to  assess  taxes  upon  taxable  pro- 
perty for  county  purposes;  the  power  so  to  do  is  expressly 
given,  and  the  circuit  court  has  no  authority  to  control  the  jus- 
tices of  the  counties  in  the  exercise  of  this  power  by  annulling 
the  assessment  made  by  them,  upon  appeal  taken  by  a  citizen 
of  the  county  from  such  assessment.  The  assessment  is  not  a 
decree  or  decision  of  the  county  court  from  which  an  appeal 
is  given  by  the  act  of  1844,  chap.  99,  but  is  a  municipal  pro- 
vision made  for  the  regulation  of  the  fiscal  afiairs  of  the 
county,  and  from  which  no  appeal  is  given.  If  the  assessment 
be  made  by  the  justices  without,  or  in  violation  of  authority, 
it  is  a  void  act,  and  the  collector  would  not  be  protected  by 
it  in  levying  the  taxes,  and  would  be  liable  to  an  action  for  00 
doing.  Such  is  the  case  of  Marr  vs.  Erdow^  Ist  Yerg.  452» 
which  has  been  cited  as  authority  in  the  present  case.  That 
was  an  action  of  trover,  brought  against  the  collector  for  a 
sack  of  coffee  which  he  had  seized  for  the  purpose  of  enfcNPo- 
ing  the  collection  of  a  tax  which  was  held  to  have  been  ille- 
gally assessed  by  the  county  court  of  Obion,  and  it  was  held 
that  the  action  would  lie. 

It  would  be  intolerable  if  a  county  court  could  be  har- 
rassed  by  every  individual  of  the  county,  who  might  be  dissat- 
isfied whenever  an  assessment  of  taxes  was  made  for  county 
purposes,  and  compelled  to  litigate  their  power  to  levy  in  the 
county  court :  but  this  case  is  even  worse  than  tliat;  it  involves 
the  question  as  to  whether  the  discretion  of  the  court  as  to  the 
amount  to  be  levied  shall  be  controlled  by  the  circuit  judge. 
Now  surely  the  justices  of  the  county  court  can  tell  how  much 
money  is  necessary  for  county  purposes,  better  than  the  circuit 
judge;  they  have  been  vested  with  discretion  upon  the  snlyeet 


APRIL  term;  1848>  68t 

4 

[Ghviaalali.  v<.  Wright  at  ox,] 

and  liiere  is  no  revision  given  to  the  circuit  judge.  The 
protection  by  action  against  the  collector  for  illegal  levies,  is 
sufEcient.  Judgment  of  the  circuit  court  reversed  and  the  ap- 
peal from  the  county  court  dismissed. 


-  GwiN  etals.  vs.  Wright  et  tut. 

L  To  eonstitnte  il  good  nunoiipAtive  will,  by  the  act  of  1784,  eb.  23,  it  is  neoBMary: 
Ist.  That  there  should  be  two  good  common  law  wiuietset  present  at  the  making 
of  it.  2d.  One  or  both  of  such  witnesses  must  be  specially  requested  to  bear  wit- 
ness thereto  by  the  testator.  3d.  It  most  have  been  made  in  testator^s  last  sickness. 
4th.  It  most  have  beea  made  in  hit  dwelling  house,  or  where  he  had  been  reeident 
tea  daya»  unless  he  wa^  sorprised  with  sickness  on  a  Jeumey*  and  dies  withoat  re 
iumiog.  5th.  It  must  have  been  put  in  writu«g  within  ten  days  after  the  death  of 
the  testator,  or  it  cannot  be  proven  after  the  lapse  of  six  months. 

2.  Where  the  deceased  was  told  that  he  would  die  soon,  and  was  requested  to  state 
what  disposition  he  wished  to  be  made  of  his  estate,  and  he  told  certain  persons  to 
inform  his  firieads,  that  he  wished  hie  sister  Bliubetib  to  have  bis  boy  Isaac:  It  is 
iieldp  thb  vras  a  soffioient  request  to  them,  to  bear  witnese,  lo  estabUs^  a  vaKd  nun- 
cupatioB  under  the  statute. 

The  record  shows  in  this  case,  thatE.  Wright  offered,  in  llie 
coanty  eoiirt  of  Carroll  county,  a  paper  writing  for  probate, 
purporting  to  be  t&e  last  will  and  testament  of  L.  Gwin ;  liiat 
die  said  writing  was  declared  to  be  the  will  of  said 
that  thereupon  E.  Gwin  and  others  prayed  an  appeal, 
was  granted  by  the  county  court;  lliat  an  issue  was  made  up 
in  the  circuit  court  as  to  the  validity  of  said  alleged  will,  and 
that  it  was  submitted  to  a  jury,  under  the  direetton  of  judge 
Fitzgerald,  at  the  January  tsrm,  1S48,  and  resulted  in  a  ver- 
dict and  judgment  thereupon,  establishing  it  em  the  wiU  dT 


From  lids  judgment  the  defendants  iqspealed. 


boac  B.  WiBitant  and  Maury^  for  the  plMntifft  in  eiror. 
44— Vol.  viii. 
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A.  W.  O.  ToUen  and  B.  8.  Alkuy  for  defendants  in  error. 

TuRLEY  J.  delivered  the  opinion  of  the  court. 

This  is  a  case  of  a  contested  nuncupative  will,  tried  upon 
an  issue  of  devisavit  vel  non^  at  the  January  term,  1848,  of  the 
circuit  court  of  Carroll  county,  and  brought  by  appeal  in  error 
to  this  court. 

Upon  the  trial,  it  appeared  that  Littleberry  W.  Gwin,  who 
was  a  citizen  of  Carroll  county,  volunteered  to  serve  as  a  sol- 
•  dierin  the  Mexican  war,  in  the  year  1846,  and  attached  him- 

self to  Capt.  Murray's  company,  2nd  regiment  of  Tennessee 
volunteers ;  that  he  was  marched  to  Mexico,  and  died  in  camp 
near  Camargo  on  the  1 1  thof  October,  1846;  that  he  had  been  sick 
under  an  attack  of  diarrhcBa  about  five  days,  a  disease  at  that 
time  prevalent  in  the  army  at  Camargo,  and  often  fatal.  In 
the  morning  of  the  11th  of  October,  1846,  Doct.  David  Mc- 
Knight,  the  surgeon  of  the  regiment,  informed  Capt.  Murray 
and  Lawrence  B.  Swift,  a  private  in  the  company,  that  he 
(Littleberry  W.  Gwin)  must  soon  die,  and  enquired  if  he  had 
any  family  and  property,  and  stated,  that  if  he  desired  to  make 
any  disposition  of  it,  it  must  then  be  done,  and  desired  them  to 
attend  to  it.  Upon  which  said  Murray  and  Swift  yrent  into 
the  tent  where  Gwin  was  lying,  and  informed  him  of  what  the 
doctor  had  said,  and  of  the  probability  of  his  death,  and  aeked 
him  if  he  wished  to  make  any  disposition  of  his  properQr. 
Upon  which  he,  in  the  presence  of  said  Swift  and  Murray,  di- 
rected Murray  to  tell  his  friends,  ''that  in  the  disposal  of  his 
property,  he  wished  his  sister  Elizabeth  to  have  his  boy  Isaac; 
die  rest  of  his  property  they  could  do  with  as  they  liked:"  both 
these  witnesses,  at  the  time,  ''understood  that  he  was  making 
his  will,"  as  they  declare :  this  took  place  about  one  or  two 
o^clock  in  the  morning  of  the  16th  of  October,  from  which 
time  he  grew  worse,  and  died  about  six  o'clock  of  the  same 
morning,  retaining  his  mind  and  reason  to  the  last. 
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Capt.  Mnrray  deposes,  that  he  understood  the  deceased  to 
be  making  a 'disposition  of  his  property  in  view  of  the  proba- 
bility of  his  death ;  the  witness  Swift  having  informed  him 
that  he  would  die.    Murray  also,  in  a  letter  written  on  the 
same  day,  to  wit,  the  11th  of  October  1846,  a  short  time  after 
the  death  of  said  Gwin,  and  which  constituted  a  part  of  the 
proof  in  the  case,  and  which  is  addressed  to  Dr.  E.  Wright, 
the  husband  of  Elizabeth,  the  sister  of  the  deceased,  and  the 
person  to  whom  he  said  he  wished  his  negro  boy  Isaac  to  be 
given,  says,  in  speaking  of  the  event:  '^he  departed  this  life 
this  morning  about  half  past  six  o'clock,  he  was  conscious  of 
his  fate;  a  short  time  before  he  died,  I  spoke  to  him  of  death; 
he  informed  me  he  did  not  fear  death,  as  he  felt  prepared  to 
die;  he  caUed  his  mess  around  him  and  warned  them  to  pre- 
pare to  meet  him  in  heaven;  he  said  he  would  have  liked  to 
have  seen  his  relations,  but  as  this  could  not  be,  he  was  re- 
signed.   I  have  never,  in  the  course  of  my  life,  seen  any  per- 
son more  composed,  or  who  seemed  more  prepared  to  meet 
death.    I  was  by  his  side  the  last  four  or  five  days  of  his  ill- 
ness.   He  told  me  to  tell  his  Mends  to  meet  him  in  heaven,  and 
not  to  mourn  his  fate;  as  he  was  only  exchanging  this  world 
for  a  better.    He  directed  me  to  teli  his  fiiends,  that  in  the 
disposal  of  his  property  he  wished  his  sister  Elizabeth  to  have 
his  boy  Isaac;  the  rest  of  his  property,  they  could  do  with  as  ' 
they  liked."    Said  witness,  also  proves  that  before  the  time  he 
and  Swift  informed  him  under  the  durections  of  Dr.  McKnight 
that  he  must  die,  they  had  cheered  him  with  hopes  of  recovery , 
believing  that  despair  would  be  iiyurious  to  him,  as  it  had 
been  to  others;  and  that  he  did  not  seem  to  think  he  was  go- 
ing to  die,  as  he  expressed  a  wish  to  take  a  tpp  down  the  Rio 
Grande  in  a  steamboat,  thinking  it  might  be  of  service  to  him. 

Harrison,  a  witness  who  says  he  was  much  with  Gwin  in 
his  last  illness,  deposeth,  that  he  was  sent  for  about  four 
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o'ck>ck  of  tiie  momijig  on  whioh  he  died,  and  waa  informed  by 
him,  that  he  waa  aboiA  to  die,  and  was  requested  by  him  to 
take  a  miniature  likeness  of  him,  and  give  i^  to  a  Mend  whom 
h^e  nAmed," 

Upon  this  state  of  fisicta,  the  chrcuit  judge  after  reading  the 
Bfit  of  1784,  ch.  !^,  on  the  sutgect  of  wills,  stated  to  the  jury, 
tJK^  a  literal  coqupUance  with  the  prorisions  of  the  Ldth  sec- 
tion of  the  act  was  not  necessary  to  make  agocnl  nuncupa- 
tive will,  that  if  the  two  witnesses  considered  themselves  call- 
ed upon  by  the  language  or  conduct  of  the  deceased  to  bear 
witness  to  his  will,  and  did  so,  that  that  would  be  a  sufficient 
attestation  of  his  will,  and  a  v^  so  made  would  be  good 
and  valid.  He  further  stated  to  the  jury,  that  the  attesting 
witnesses  must  clearly  and  distinctly  understand  from  the  tes- 
tator that  he  wished  to  make  a  will;  and  desired  them  to  bear 
lyitness  to  it,  and  the  jury  must  be  well  satisfied  that  such  are 
the  facts;  otherwise,  ihey  must  find  against  the  MrilL  He  fur- 
ther stated  to  the  jury,  that  any  conversation  of  the  deceased 
about  his  desire  or  wish  relative  to  the  disposal  of  his  proper- 
tv,  or  any  request  in  relation  thereto,  would  not  amount  to  a 
testamentary  act,  unless  it  were  his  intention  to  make  a  wiU. 

Upon  all  which  the  jury  found  a  verdict  in  favor  of  the 
plaintiff,  setting  up  the  bequest  of  the  negro  Isaac  to  Elizs^ 
.  beth  Gwin,  sister  of  the  deceased  and  wife  of  £.  Wright, 
under  the  nuncupative  will  of  the  deceased,  from  which,  the 
defendants,  the  legal  heirs  and  distributees  of  the  deceased, 
appealed  to  this  court. 

The  first  question  presented  for  our  consideration,  is,  wheth- 
er the  directions  given  by  the  deceased,  as  to  the  disposal  of  hia 
properly,  to  the  witnesses  Murray  and  Swift  were  testamen- 
tary in  their  character,  and  made  in  his  last  sickness  in  an- 
ticipation of  death;  and  we  cannot  doubt  that  they  were. 
The  witnesses,  had,  under  instructions  from  the.  attending 
physician,  called  upon  the  deceased  for  the  purpose  of  inform- 
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ing  him  that  he  must  die,  and  of  ascertaimng  ipom  him  what 
daspoBitioA  he  wished  made  of  his  properly^  They  did  in- 
form him  of  his  fate;  upon  which  he  directed  that  his  friends 
should  be  told  tiiiat  in  the  disposal  of  his  property  he  wished 
his  sister  Elizabeth  to  have  his  boy  Isaac,  and  that  the  rest  of 
his  property  they  could  do  with  fus  they  liked;  this,  under  the 
ckt^Ointftances  could  not  have  been  a  mere  conversation  about 
Lis  wishes  or  desires  in  relation  to  his  property,  but  must 
necessarily  have  been  a  bequest  of  the  negro  Isaac,  by  parol, 
to  his  sister  EKzabeth;  it  was  done,  upon  being  informed  that 
he  must  die  and  upon  being  asked  if  he  wished  to  make  a 
dksposition  of  his  property;  and  moreover,  both  the  vidtnesses 
undentood  him  to  be  making  his  wUl;  the  will  was  made  in 
Ins  last  sickness  for  he  died  in  a  few  hours  afterwards,  and 
this  is  as  much  as  the  statute  requires  upon^this  brandi  of  the 
subject;  but  if  it  were  necessaiy  that  such  a  will  should  be 
made  in  immediate  anticipation  of  death,  we  think  &e  proof 
abundantly  shows  that  this  was  so  made.  He  was  informed 
that  he  must  die;  his  whole  conduct  and  words  from  that  time 
shows  that  he  had  abandoned  all  hope  of  living;  he  spoke  of 
his  death  as  certain;  said  he  did  not  fear  to  die,  requested  his 
friends  to  prepare  themselves  to  meet  him  in  heaven;  directed 
his  miniature  to  be  given  to  an  absent  friend;  all  this  shows 
too  clearly  a  fixed  belief  that  his  death  was  inevitable  and 
pending,  to  admit  of  any  doubt  whatever.  It  wUl  not  do  to 
say,  that  all  these  expressions  and  directions  were  given  after 
the  bequest  to  his  sister,  and  that  therefore,  they  do  not  estab- 
lish the  fact  of  such  belief  on  his  part  at  the  time  the  bequest 
was  made,  because  the  time  was  so  short  between  the  two 
periods,  that  the/ inference  is  not  fair  that  the  belief  of  hid 
death  was  impressed  upon  his  mind  after  the  bequest  to  his 
sister  and  not  before. 

Indeed  we  apprehend  that  such  a  supposition  Would  neveir 
have  been  conceived  by  any  one,  but  for  a  misconstruction  of 
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a  passage  in  the  evidence  of  Capt.  Murray,  which  passage  is 
this:  "before  this  time  (that  is  before  the  time  he  and  Swift  in- 
formed him  that  the  doctor  said  he  must  die,  and  asked  of 
him  if  he  wished  to  make  any  disposition  of  his  property,) 
they  had  cheered  him  with  the  hopes  of  recovery,  because 
they  thought  despair  would  injure  him  as  it  had  done  others, 
and  that  he  did  not  seem  to  think  he  was  going  to  die,  as  he 
expressed  a  wish  to  take  a  trip  down  the  Rio  Grande  in  a 
steamboat,  thinking  it  might  be  of  service  to  him:''  this  case 
has  been  argued  here  as  if  the  expression  of  his  wish  had 
been  made  at  the  time  of  the  bequest  or  afterwards,  when  it 
was  obviously  made  before  he  was  informed  of  his  impending 
fate  and  at  the  period  when  he  was  cheered  by  his  friends 
Mdth  the  hopes  of  recovery;  and  this  is  the  period  of  time  of 
which  the  witness  is  speaking  when  he  says:  he  did  not  seem 
to  think  he  weis  going  to  die. 

The  direction  that  the  negro  Isaac  should  be  given  to  his 
sister  is  then  a  testamentary  direction,  made  in  his  last  ill- 
ness and  in  anticipation  of  death. 

2nd.  Is  this  testamentary  direction  so  proven  dnder  the  act 
of  1784,  chap.  22,  as  to  be  a  good  nuncupative  will? 

The  15th  section  of  that  act  provider  that  no  nuncupative 
will  in  any  wise  shall  be  good  when  the  estate  exceeds  two 
hundred  and  fifty  dollars,  unless  proved  by  two  witnesses,  who 
are  such  as  are  admissible  upon  trials  at  conunon  law,  present 
at  the  making  thereof,  and  unless  they  or  some  of  them  were 
specially  required  to  bear  Witness  thereto  by  the  testator  him- 
self, and  unless  it  was  made  in  his  last  sickness  in  his  own 
habitation  or  dwelling  house  or  where  he  had  been  previous- 
ly resident  ten  days  at  least,  except  he  be  surprised  Mdth  sick- 
ness on  a  journey,  or  from  home  and  dies  without  returning  to 
his  dwelling.  The  16th  provides  that  no  nuncupative  will 
shall  be  proved  by  the  witnesses  after  six  months  from  the  mak* 
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ing,  unless  it  were  put  in  writing  within  ten  days  after  the 
death  of  the  testator. 

Now  how  many  requisites  are  there  created  by  the  statute 
to  constitute  a  good  nuncupative  will?  1st.  There  must  be 
two  good  common  law  witnesses  present  at  the  making  there- 
of. 2nd.  They  or  some  of  them  must  be  specially  required  to 
bear  witness  thereto  by  the  testator  himself.  3rd.  It  must  have 
been  made  in  testator's  last  sickness.  4th.  It  must  have  been 
in  his  own  habitation  and  dwelling  house,  or  where  he  had 
been  previously  resident  ten  days  at  least,  except  he  be  sur- 
prised with  sickness  on  a  journey,  or  from  home,  and  dies 
without  returning  to  his  dwelling.  5th.  It  must  be  put  in  writ- 
ing within  ten  days  after  the  death  of  the  testator,  or  it  shall  not 
be  proven  by  the  witnesses,  after  the  lapse  of  six  months  from 
the  death  of  the  testator.  Now  let  us  test  this  nuncupation 
by  these  requisites:  if  any  one  of  them  is  wanting  it  cannot  be 
established  as  the  will  of  the  deceased,  but  in  our  opinion  there 
is  no  one  wanting.  1st.  There  were  two  go<^  common  law 
witnesses  present  at  its  making,  viz:  Swift  and  Murray.  2nd. 
Murray,  one  of  the  witnesses,  was  directed  by  the  testator  to 
inform  his  friends  that  in  the  disposal  of  his  property  he  wish- 
ed his  sister  Elizabeth  to  have  his  boy  Isaac.  This  we  consid- 
er as  equivalent  to  a  special  request  on  the  part  of  the  testa- 
tor to  the  witness  to  bear  witness  thereto. 

We  have  no  desire  or  intention  to  refine  upon  the  construc- 
tion of  this  part  of  the  statute  or  to  go  farther  in  extending 
the  meaning  of  the  words  '^specially  required  to  bear  witness 
thereto"  than  has  been  done  in  the  case  of  Baker  vs.  Dodsan^ 
4th  Humph.  342.  In  that  case  two  witnesses  testified  that  the 
deceased,  addressing  himself  to  them  said:  **I  wish  to  make 
a  disposition  of  my  efiects"  and  then  went  on  to  declare  the 
nuncupation.  They  felt  and  anderstood  thereby,  by  such  ad- 
dress to  them  and  the  language  used  to  be  called  on  special- 
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ly  Id  notice  the  fiustam  of  the  mil.  The  judge  who  defivered  the 
opinion  in  the  case  said:  ''The  leading  olrject  of  the  l&di  aee- 
tion-  of  the  act  of  1784  as  tb  the  special  requirement  to  bear 
witness  or  the  rqgaUo  testium  is  doubtless  to  distinguish  between 
a  valid  nuncupation  and  a  cftsual  conversation  by  one  in  lys 
illness  as  to  his  wishes  on  the  sul^eot  of  his  property  to  guard 
against  the  latter  being  imposed  upon  the  ^court  as  testamen- 
tary. But  it  is  not  necessary  for  such  purpose  that  tiie  testator 
should  know  and  quote  the  very  language  of  the  statute;  it 
is  sufficient  if  by  intelligent  act  and  langaage  he  invoke  their 
special  attention  and  attestation  to  what  he  is  going  to  say  and 
to  what  he  has  said.  If  he  address  them  a|id  say  I  wish  to 
make  a  disposition  of  my  effects  and  go  on  and  then  make  the 
factum  of  said  disposition,  we  cannot  say  that  the  statute  has 
not  been  complied  with." 

This  oonstnietion  of  the  statute  we  liiink  is  legitimate  un- 
less the  power  to  make  a  nuncupative  will  is  to  be  destroyed 
almost  entirely  J>y  it.  In  that  case  then  it  was  held  that  when 
a  man  said  to  two  witnesses,  I  wish  to  make  a  disposition  of 
my  effects,  and  then  proceeded  to  declare  the  nuncupation,  die 
words  were  equivalent  to  a  special  request  to  bear  witnesB 
thereto.  Surely  no  one  will  contend  that  when  a  person  in 
his  last  illness,  and  a  few  hours  before  his  death,  is  asked,  if 
he  wished  to  make  any  disposition  of  his  property,  and  imme- 
diately in  answer  thereto,  requests  the  witness  to  inform  his 
friends  that  he  wishes  his  property  to  be  disposed  of  so  and  so, 
that  it  is  not  as  direct  an  invocation  to  their  special  attention 
and  attestation  to  his  bequest,  as  if  he  had  said  to  them,  I 
wish  tb  make  a  disposition  of  my  effects  and  had  then  preced- 
ed to  declare  the  nuncupation. 

* 

td.  The -nuncupation  was  made  in  the  testator's  last  illness, 
viz:  at  Camargo. 
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4th.  I  was  made  when  he  was  surprised  with  sickneaa  from 
his  home  to  which  he  never  returned. 

5th.  The  nuncupation  was  put  in  writing  by  the  witness, 
Murray,  within  ten  days  after  the  death  of  the  testator,  to  wit: 
on  the  day  he  died,  and  was  therefore  legally  proven  by  the 
witness  though  more  than  six  months  had  elapsed  from  the 
death  of  the  testator. 

We  therefore  think  there  was  no  error  committed  by  the  cir- 
cuit judge  in  the  cha^e  to  the  jury  and  the  facts  proven  well 
warranted  the  verdict  and  the  judgment.    Judgment  aflSrmed. 


Shaw  et  als.  vs.  Wilkins*  adrtCr, 

1.  Where  an  agreenneDt,  to  convey  real  eataiei  was  broken  in  the  lifetime  ef  the  Ten 
dee,  and  the  vendor  had  no  title  at  the  time  of  the  execution  of  the  a^ reementi  the 
pertonaFlrepresentativet  of  the  tettator  or  intestate  have  a  right  to  sae  for  damages. 

2.  If  a  party  covenant  to  make  title  on  a  specific  day,  and  no  precedent  or  concurrent 
act  is  to  be  performed  by  the  vendee,  the  vendor  must  execute  and  deliver  the  deed 
within  the  time  limited;  if  he  fs!i  so  to  do,  the  vendee  is  entitled  to  sue  for  damages 
withoot  demanding  a  deed,  or  surrendering  the  possession  of  the  land. 

3.  In  an  action  for  a  breach  of  a  covenant  or  agreement  to  convey  real  estate,  the 
measmn  of  damages  is  the  value  of  the  estate  at  the  time  of  the  breach;  and  in  an 
action  of  covenant  for  breach  of  warranty  or  other  covenants  in  a  deed  of  convey* 
ance,  the  purchase  mon^  with  interest. 

4.  Intereit,  as  such,  is  not  allowable  in  an  action  for  breach  of  an  agreement  to  con* 
vey  title. 

Willans  sued  Shaw  and  others  in  trespass  on  the  case,  in  the 
circuit  court  of  Gibson  county.  On  the  plea  of  non-assump- 
sit, there  was  a  verdict  and  judgment  for  the  plaintiff  for  the 
sum  of  81456  damages  at  the  March  term,  1848,  judge  Fitz- 
gerald presiding. 

fVom  this  judgment  the  defendants  appealed. 

During  the  pendency  of  the  suit  in  the  tircuit  court  the  plain- 
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tiff  died  intestate,  and  the  soit  was  revived  in  the  name  of 
his  administrators. 

Raines  aud  Sing,  for  plaintiffs  in  error. 

They  cited  4  Yerg.  527;  6  Cow.  745;  Chitty  on  Contracts, 
308;  Williams  on  Executors,  vol.  1,  p.  671 ;  7  Cow.  53;  2 
John.  27;  Sag.  182,296. 

S.  Williams,  for  the  defendants  in  error. 
He  cited  3  Com.  Dig.  266;  10  Ves.  jr.,  597,  6  Hum.  310; 
4  Kent,  475;  Peck,  85;  4  Taunton,  334;  15  John.  200. 

MoKdwey,  J.  delivered  the  opinion  of  the  court. 

This  is  a  special  action  of  assumpsit  prosecuted  by  the  defend- 
ants in  error,  who  are  the  personal  representatives  of  L.  J. 
Wilkins,  deceased,  against  the  plaintiffs  in  error,  in  the  circuit 
court  of  Gibson  county,  to  recover  damages  for  the  breach  of 
an  unsealed  written  agreement,  whereby  the  plaintiffs  in  error, 
stipulated  and  agreed  to  convey  to  the  intestate,  the  western 
half  of  a  five  hundred  acre  entry  of  land  situate  in  the  thir- 
teenth surveyor's  district,  3rd  section  and  3rd  range,  which 
they  had  bargained  and  sold  to  him  for  the  consideration  of 
$1300.    The  agreement  was  entered  into  on  the  19th  day  of 
December,  1845,  and  in  terms  ''binds  the  above  named  parties 
to  make  the  said  L.  J.  Wilkins,  a  good  warranty  deed  by  the 
first  day  of  March,  1846,  to  the  above  described  land."    This 
suit  was  brought  28th  January,  1847,  by  the  said  L.  J.  Wilkins, 
in  hb  lifetime;  and  after  his  death,  which  happened  in  the 
February  ensuing,  was  revi/ed  in  the  names  of  the  defendants 
in  error,  his  personal  representatives.     On  the  trial  in  the  cir- 
cuit court,  the  jury  found  a  verdict  in  favor  of  the  plaintiffs  be- 
low, for  $1456,  upon  which  the  court  rendered  a  judgment,  and 
a  new  trial  betng  refused,  an  appeal  in  the  nature  of  a  v^it  of 
error  was  prosecuted  to  this  court. 


r 
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The  defence  in  the  circnit  court  rested  on  grounds  purely 
technical.  The  bill  of  exceptions  shows  that  the  plaintiffs  in 
error,  admitted,  on  the  trial,  the  execution  of  a  written  agree- 
ment, upon  which  the  suit  is  founded ;  and  that  the  full  amount 
of  the  consideration,  being  $1300,  was  paid  to  them  by  said 
Wilkins  at  the  date  of  the  agreement.  It  was  further  admit- 
ted by  thepn,  that  neither  at  the  date  of  the  agreement,  nor  on 
the  first  day  of  March,  1846,  nor  at  any  time  since,  had  they 
any  title  to  said  land  or  any  part  thereof,  the  title  then  and 
now,  being  in  Love's  heirs.  It  was  likewise  admitted,  that 
Wilkins  took  possession  of  said  land  about  the  time  of  the 
agreement;  that  he  remained  in  possession  during  his  life,  and 
that  possession  has  been  continued  since  his  death  by  his  heirs 
at  law.  Wilkins  was  informed  at  the  time  of  his  purchase, 
that  the  title  to  the  land  was  in  Love's  heirs,  from  whom  the 
plaintiffs  in  error  expected  and  undertook  to  obtain  it.  The 
errors  assigned  are  upon  the  charge  of  the  court.  His  honor 
instructed  the  jury,  in  substance,  that  the  legal  interest  in  the 
contract  declared  on  in  this  case,  did  not,  on  the  death  of  Wil- 
kins descend  to,  or  vest  in  his  heirs  at  law,  €ts  contended  by  the 
counsel  of  the  defendants,  but  survived  to  his  personal  rispre- 
sentatives  by  whom  this  suit  was  properly  prosecuted.  That 
if  the  death  of  Wilkins  had  occurred  before  the  breach  of  the 
agreement,*  the  contract  and  right  of  action  thereon,  would 
have  descended  and  vested  in  his  heirs  at  law;  but  that  his 
death  having  happened  after  breach,  the  personal  representa- 
tives were  entitled  to  sue.  The  jury  were  further  instructed, 
that  if  the  vendors  had  no  title  to  the  land,  and  therefore, 
could  not  comply  with  the  agreement,  it  was  not  necessary 
that  a  deed  should  have  been  demanded  by  the  intestate,  be- 
fore entitling  himself  to  maintain  this  suit;  neither  was  it  ne- 
cessary that  he  should  have  surrendered  the  possession,  or  of- 
fered to  dd  so  before  the  institution  of  the  suit.    The  court 
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also  '^directed  the  jury  to  compute  interest  from  the  time  of  the 
breach  of  the  agreement  sued  on." 

It  is  argued  on  the  part  of  the  plaintiffs  in  error,  that  in  each 
of  the  foregoing  propositions  there  is  ^ror. 

.  1.  Did  the  court  err  in  holding  that  the  right  of  action  in 
this  case  survived  to  the  personal  rejMresentatives  of  the  intes^ 
tate?  We  think  not.  It  is  laid  down  in  Cwnyn's  Dig.,  Tit. 
Covenant,  B.,  that  ^^if  a  man  covenants  with  B,  his  heira  and 
assigns,  upon  a  grant  or  conveyance  of  an  inheritance,  the  ex* 
ecutor  or  administrator  may  have  covenant  for  damages  upon 
a  breach  in  his  lifetime:"  and  the  same  author  (Tit.  Administra* 
tion,  B.  13;  Covenant  B.  1,)  states  the  rule  thus;  '^the  personal 
representative  may  sue  not  only  for  a  debt  due  to  the  deceased, 
by  specialty  or  otherwise,  but  also  for  all  covenants,  and  in- 
deed,  all  contracts,  with  the  testator  or  intestate,  broken  in 
his  lifetime."  The  rule  is  laid  down  in  these  general  and  un- 
qualified terms  in  Bac.  Abr.  (Ex'rs.  N.)  and  other  old  authori- 
ties. This  rule,  however,  is  not  without  exceptions ;  and  it 
has  b^en  limited  and  qualified  by  modem  decisions.  Thus, 
in  the  case  of  Kingdom  against  Nattle,  where  the  grantor  of 
an  estate  in  fee  had  covenanted  with  the  grantee,  that  he  waa 
seized  in  fee,  and  had  a  right  to  convey,  &c.,  it  was  held,  that 
the  executor  of  the  grantee  could  not  maintain  an  action  assign- 
ing for  breach,  Ihat  the  grantor  was  not  seized  in  fee,  and  had 
not  a  right  to  convey;  1  M.  &  Sel.  362.  But  it  was  said  by 
Mr.  justice  Bayley  in  that  case,  that  if  the  executor  could  al- 
lege in  his  declaration,  that  the  testator  was  prevented  from 
selling  the  estate  by  reason  of  the  breach  of  covenant  assign- 
ed, perhaps  he  might  maintain  the  action.  In  the  ease  of 
King  vs.  Jones,  5  Taunton's  Rep.  418,  4  M.  &  Sel.  188,  the  ven- 
dor had  covenanted  with  the  vendee  and  his  heirs  for  further 
assurance  on  request ;  and  the  vendee,  in  his  lifetime,  had  re- 
quested to  have  a  fine  levied,  which  was  not  done,  and  the  heir 
was  evicted  after  the  death  of  ttie  vendee.    And  it  was  held 
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that  as  the  ultimate  damage  had  net  been  sustained  in  the 
lifetime  of  the  ancestor,  the  action  remained  to  the  heir  in  pre- 
ference to  the  execator,  although  the  breach  occurred  in  the 
ancestor's  lifetime,  by  the  request  or  refusal  to  levy  a  fine. 
But  it  was  admitted  by  the  judges  in  these  cases,  that  when 
the  ultimate  damage  is  sustained  in  ike  lifetime  of  the  ances- 
tor, and  the  land,  and  consequently  the  covenant,  does  not  de- 
scend to  the  heir,  then  the  executors  only  can  sue  upon 
the  covenant.  See  1  Williams  on  Exrs.  570.  And  in  the 
late  case  of  Orme  vs.  Broughton,  10  Bligh's  Reports  533; 
which  was  an  action  of  assumpsit  by  the  personal  repre- 
sentative of  the  vendee  against  the  vendor,  for  failing  to  de- 
liver an  abstract  of  a  good  title  to  the  vendee  in  proper  time: 
The  defendant  demurred  to  the  declaration,  upon  the  ground, 
that  the  damage,  if  any,  was  to  the  heir,  and  not  to  the  ad- . 
ministrator.  But  the  court  of  common  pleas  held,  that  the 
plaintiff  was  entitled  to  judgment;  for  there  appeared  on  the 
face  of  the  record  a  personal  contract,  a  breach  of  it  in  the 
lifetime  of  the  intestate,  and  a  loss  to  his  personal  property. 
The  court,  in  that  case,  said;  "it  was  clear  that  the  heir  could 
not  sue  the  vendor;  for  in  all  cases  where  the  heir  had  sued,  the* 
action  had  been  on  a  covenant,  but  he  could  have  no  right  of 
action  on  a  mere  agreement  to  seU." 

We  do  not  deem  it  necessary  to  notice  other  cases  referred 
to,  as  they  decide  nothing  in  opposition  to  the  right  of  the  per- 
sonal representative  to  maintain  the  action  in  a  case  like  the 
present.  Here  the  breach  was  in  the  lifetime  of  the  purchaser, 
and  this  suit  was  commenced  by  him.  The  vendors  having  no 
title  to  the  land  agreed  to  be  conveyed,  nothing  passed  to  the 
vendee,  and  consequently  nodiing  descended  to  the  heir ;  there- 
fore he  could  have  no  right  of  action  for  the  breach  of  the 
agreement.  The  personal  estate  was  ii^jured  and  diminished 
to  the  extent  of  the  consideration  money  paid,  and  was  enti** 
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tied  to  be  reimbursed  out  of  the  damages  recoyered  for  the 
breach,  and  therefore,  only  the  representative  of  the  personal 
estate  could  sue. 

2.  Did  the  court  err  in  instructing  the  jury,  that  to  entitle 
the  plaintiffs  below  to  maintain  this  action,  it  was  necessary 
that  the  intestate  should  have  surrendered,  or  offered  to  sur- 
render the  land,  or  have  demanded  a  deed? 

The  settled  and  uniform  principle  at  law  is,  that  ^'wken  a 
conveyance  is  to  be  executed,  on  or  before  a  certain  speci- 
fied day,  the  time  fixed  is  considered  to  be  of  the  essence  of 
the  contract,  and  the  vendee  may  rescind  the  contract,  if  the 
vendor  be  not  ready  on  or  before  the  exact  day."  Chit^  on 
Con.,  6  American  edition,  310;  Sugden  on  Vend.  419  mai^. 
It  necessarily  results  from  the  foregoing  principle,  that  wlien 
'the  vendor  has  taken  it  upon  himself  to  execute  a  deed  on  a 
certain  day  specified  in  the  covenant  or  agreement,  and  no 
precedent  or  conctirrent  act  is  to  be  perfcvmed  by  the  vendee, 
the  vendor  must,  at  his  peril,  execute  and  tender  the  deed  with- 
in the  time  limited.  If  he  fails  to  do  so,  the  covenant  or 
agreement  is  broken,  and  the  vendee  will  be  entitled  to  sue 
•for  the  breach  without ,  either  demanding  a  deed,  or  suirender- 
ing  possession  of  the  land  covenanted  to  be  conveyed;  such  is 
understood  to  have  been  the  settled  course  of  a4Judication  in 
this  state.  And  the  cases  cited  and  relied  upon  by  the  counsel 
of  the  plaintiffs  in  error,  are  not  at  variance  with  the  foregoing 
principle.  It  is  admitted  that  the  law  is  otherwise  when  no 
tii^e  is  fixed  for  the^execution  of  the  deed:  or,  when  there  are 
mutual  *  and  dependant  covenants,  the  performance  of  which 
must  be  simultaneous ;  or  where,  althofigh  a  time  be  fixed, 
there  remains  some  precedent  or  concurrent  act  to  be  performed 
by  the  vendee ;  and  within  one  or  the  other  of  these  exceptipiis, 
all  the  cases  relied  upon  in  argument  will  be  found  to  fall. 
But  if  the  rule  were  admitted  to  be  as  contended  for,  on  the 
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part  of  the  plaiDtiffa  in  eiror,  it  could  have  no  application  to 
the  case  under  consideration.  In  the  case  of  Seward  vs.  WU- 
lick^  5  East,  198,  it  is  held  that  although  a  purchaser  is  ex- 
pressly required  to  prepare  a  conveyance:  yet,  if  a  bad  title  be 
produced,  he  may  maintain  an  action  for  recovery  of  his  de- 
posit, widiout  tendering  a  conveyance.  And  when  the  ven- 
dor, by  selling  the  estate,  has  incapacitated  himself  from  exe- 
cuting a  conveyance  to  the  first  purchaser,  further  trouble  and 
expense  on  his  part  is  unnecessaiy,  and  he  may  maintain  an 
action  without  tendering  a  conveyance,  or  the  purchase  money: 
1  Esp.  Cases,  184;  1  H.  Black.  R.  270. 

It  would  be  most  absurd,  in  the  case  under  consideration,  to 
hold,  that  it  was  necessary  to  demand  a  deed  from  the  plain- 
tifis  in  error,  or  to  surrender  the  possession  of  the  land  to  them, 
when  they  admit  that  they  had  no  pretence  of  title,  or  right 
of  possession  thereto;  upon  this  point,  there  is,  therefore,  no 
error  in  the  charge  of  the  circuit  judge. 

3.  The  only  remaining  enquiry  is,  whether  or  not  the  court 
erred  in  directing  the  jury  to  compute  interest  from  the  time  of 
the  breach  of  the  agreement  sued  on.  The  record  does  not  in- 
form us  which  rule  of  damages,  was  laid  down  I]||the  circuit 
judge.  It  is  stated  in  argument,  however,  to  have  been  the 
consideration  money  paid,  with  interest  thereon  from  the  time 
of  the  breach.  If  so,  the  rule  was  mistated.  It  is  well  set- 
tled in  this  state,  that  in  an  action  for  breach  of  a  covenant 
or  agreement  to  convey,  the  value  of  the  land  at  the  time  of 
the  breach,  is  the  measure  of  damages.  And  in  an  action  for 
breach  of  covenant  of  warranty  or  other  covenants  in  a  deed, 
the  purchase  money  with  interest  thereon.  The  question  as 
to  the  rule  of  damages,  however,  does  not  properly  arise  upon 
this  record :  we  assume  it  to  have  been  correctly  stated  to  the 
,  juiy,  from  the  silence  of  the  record.  We  think  the  court 
erred  in  directing  the  jury  to  compute  interest.    Interest,  as 
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such  wafi  not  recoverable  in  this  case.  The  juiy  might,  per- 
haps, have  allowed  interest,  by  way  of  enhancing  damages, 
if,  under  all  the  circumstances  of  the  case,  they  had  deemed 
it  proper  to  do  so ;  but  it  was  a  matter  resting  purely  in  their 
discretion.  The  court  erred,  therefore,  in  assuming  it  aa  a 
rule  of  law,  that  the  plaintiff  was  entitled  to  recover  interest; 
and  upon  this  ground  the  judgment  must  be  reversed,  and  the 
case  remanded  for  a  new  trial. 


J0H118011  H  als.  va.  Ibby  et  als. 

The  assignment  of  a  cBose  in  action  vests  the  right  to  suit  and  recovery  in  the  aMignee. 
am)  auCboriMS  him  to  nse  the  name  of  assigTKir  for  bis  benefit.    Id  raefa  ease  Che 
assignee  is  the  real  plaintiff*  aod  where  the  defondam  pfeadad  tba  pienous  attaeb*  * 
menx  of  the  debt  sued  for,  the  plaintiff  might  well  reply  that  the  debt  was  assigned 
to  him  before  the  issuance  of  the  attaehment  in  chancery. 

Assum^it  by  Johnson  and  Brigham  for  the  use  of  Ve&able, 
against  Irby  and  Gardner,  in  the  circuit  court  of  Weakley 
county.  The  case  was  determined  at  February  term  of  the 
circuit  cou^  of  Weakley  county,  by  judge  Fitzgerald,  on  de- 
murrer, in  mvor  of  the  defendants.  ThQ  plaintiffs  appealed* 
The  state  of  the  pleadings  on  which  the  case  was  decided,  are 
fully  exhibited  in  the  opinion  of  the  court. 

W.  R.  HarriSy  for  the  plaintiffs. 
EAeredge,  for  the  defendants. 

'  Grbkn,  J.  delivered  the  opinion  of  the  court. 

This  is  an  -action  of  assumpsit,  lor  money  paid  and  expend- 
ed for  the  defendants.    The  defendants  pleaded  in  abatement, 
that  before  the  commencement  of  this  suit,  one  John  Johnson    * 
filed  his   attachment  bill  in  the  chancery  court  at  Dresden, 


APRIL  nSRM,  1848.  «55 

againat  JtAm^cn  and  Brigham,  like  plaintiffs  in  tbis  aetion,  and 
against  tiiese  defendants^  alleging  that  said  Johnson  and 
Biigfaam  were  indebted  to  him  in  the  sum  of  $S31,  were  resi- 
deats  of  LooiAana,  and  that  said  complainant  was  a  resident 
of  Kentueky,  and  fnriker  alleging  lliat  the  defendants  were 
indebted  to  said  Johnson  and  Brigham  in  about  the  sum  of  three 
hoiMired  doUars: — whereupon  he  prayed  an  attachment,  &c., 
and  that  a  decree  be  made,  that  said  sum  due  from  these  de- 
fendants, to  said  Johnson  and  Brigham,  be  paid  to  said  com- 
plainant. The  attachment  prayed  for  was  regularly  issued, 
and  said  debt  attached  in  lihe  hands  of  these  defendants ;  and  ' 
said  I^A  was  pending  and  undetermined  when  this  writ  was 
0ned  otot  to  recover  tfie  same  debt  dememded  in  the  said  bill: — 
wherefore  they  pray  that  said  writ  be  quashed.  To  this  plea 
the  plaintiffs  replied,  that  before  the  said  'bill  was  filed,  and 
before  the  Jiat  for  an  attachment  was  issued,  the  debt  for  which 
this  action  was  brought,  had  been  assigned  over,  and  trans- 
ferred to  the  said  Calvin  D.  Tenable,  for  a  full,  fair  and  valua- 
ble consideration,  and  the  equitable  interest  thereto  was  vest- 
ed in  him.  To  this  replicatien  the  de&ndanti|  demurred,  which 
demurrer  was  sustained  by  the  court,  and  the  plaintiffs  appeal- 
ed  to  this  court.  There  is  no  doubt  but  that  the  pendency  of 
an  attachment  bill  against  the  same  parties  who  are  plaintiff 
and  defendant  in  the  action  at  law,  for  the  recovery  of  the 
same  debt  sued  for  at  law,  may  be  pleaded  in  abatement  of 
the  action  at  law  subsequently  brought.  The  case  of  Embree 
Sf  Collins  vs.  Hanna,  5  Jh.  Rep.  101,  is  in  point,  ^and  fully  sus- 
tained this  position  assumed  by  the  defendants  counsel.  But 
in  the  case  before  the  court,  the  suit  is  brought  in  the  name  of 
Johnson  and  Brigham  for  the  use  of  C.  D.  Venable.  Venable, 
therefore,  is  the  real  plaintiff,  beneficially  interested,  and  has  a 
right  to  use  the  name  of  the  persons  in  whom  the  legal  inter- 
est is  vested,  to  recover  his  debt.    Venable  is  liable  for  costs ; 

4^— Vol.  viii. 
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and  if  the  nominal  plaintLflTs  die  before  judgment,  the  suit  does 
not  abate.  These  provisions  of  our  statutes,  we  think,  con- 
Btituta  Venable  so  far  a  party,  as  to  authorize  him  to  jurotect 
bis  interest  by  the  replication  in  this  case.  There  is  no  ques- 
tion,  but  that  if  he  fairly  purchased  this  debt,  for  a  valuable 
consideration  before  the  attachment  bill  was  filed,  he  is  equita- 
bly entitled  to  it  in  preference  to  the  complainant  in  that  suit. 
And  the  defendants  in  this  suit  are  in  no  danger  of  being  com- 
pelled to  pay  this  money  twice.  They  can  easUy  defend  them- 
selves  by  filing  a  cross  bill,  and  making  Venable  a  party ;  and 
'  if  the  transfer  to  him  be  merely  colorable,  he  may  be  enjoined 
from  prosecuting  this  suit,  and  the  complainant  in  the  bill  can 
have  a  decree  for  the  money.  But  if  the  transfer  were  fair, 
for  a  valuable  consideration,  Venable  is  entitled  io  the  money. 
Reverse  the  judgment,  and  remand  the  cause. 


Hunter  vs.  Staucbs. 

Voder  s  general  replicstiim  to  the  •tatote  of  liraitationt,  eyidence  of  an  admiasioB  of  an 
existing  debt,  or  of  an  express  promise  to  pay  the  debt,  which  had  been  barred  by 
the  statute,  b  admissible. 

This  is  an  suction  of  assumpsit,  which  was  instituted  in  the 
circuit  court  of  Hardeman  county,  ]}y  Hunter  against  Starkes, 
in  October  1844,  for  boarding,  servants  hire,  &c.  &c. 

The  defendai^  pleaded  non-assumpsit  rfnd  the  statute  of 
limitations.  To  the  plea  of  the  statute  of  limitations,  the 
plaintifi" filed  a  general  replication.  It  appeared  in  evidence, 
that  the  debt  for  boarding,  servants  hire,  &c.  du^.,  arose  from 
January  to  July,  1841.  The  plaintifi*  introduced  evidence  of 
the  admission  of  the  defendant,  to  wit,  that  he  would  pay  the 
debt  if  he  was  able,  made  within  three  years  next  before  the 
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bringing  of  the  suit.    The  Judge  (King)  charged  the  juiy  as 
follows : 

"JThe  Bubstance  of  the  defendant's  second  plea  is,  "that  the 
cause  of  action  did  not  accrue  within  three  years  next  before 
the  commencement  of  this  suit."  To  whicb  the  plaintiff  re- 
plies, ''that  the  cause  of  action  did  accrue  within  three  years 
next  before  bringing  his  suit."  If  it  appear  that  the  promise 
of  the  defendant  to  pay  the  debt  was  conditional,  that  is,  that 
he  would  pay  it  when  able,  his  ability  to  pay  must  be  shown 
before  the  plaintiff  can  maintain  His  action.  And  so  in  regard 
to  the  state  of  the  pleadings,  it  must  be  shown  that  the  board- 
ing, servants  hire,  &c.,  were  furnished  by  the  plaintiff  to  the 
defendant  within  three  years  next  before  bringing  this  suit, 
otherwise'he  can  recover  only  for  the  services  rendered  within 
that  time.  If  the  plaintiff  relied  upon  the  new  promise  to  take 
the  case  out  of  th^  statute,  he  should  have  replied  it,  and  not 
^' that  the  cause  of  action  accrued  within  three  years  .^  It  is 
clear  that  the  new  promise  is  that  which  takes  the  case  out  of 
the  statute;  a  new  promise  is  but  a  new  contract,  a  contract 
to  pay  upon  a  pre-existing  consideration,  which  he  is  not  le- 
gally bound  to  pay  but  for  the  new  promise,  upon  which  the 
plaintiff  should  have  declared;  at  least  he  should  have  replied 
the  new  promise  to  the  defendanfs  plea  of  the  statute  of  lim- 
itations, and  such  a  replication  would  not  have  been  a  de- 
parture in  pleadings." 

There*  was  a  verdict  and  judgment  for  plaintiff.  The  plain- 
tiff not  being  satisfied  with  the  verdict,  moved  the  court  for  a 
new  trial.  .This  motion  was  overruled,  and  the  plaintiff  ap- 
pealed. 

McDowelly  for  the  plaintiff. 

jET.  a.  Barry^  for  the  defendant. 
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TuBLEY,  J.  deHv^ed  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit,  to  which  the  defendant  pleads 
the  statute  of  limitations;  to  which  the  plaintiff  rq[>lies  general- 
ly, <5ontroverting  the  truth  of  the  plea,  and  concluding  to  the 
country.  The  circuit  judge,  upon  the  trial,  held  that  the  re- 
plication should  have  been  special,  setting  forth  a  new  pro* 
mise  made  within  time  not  barred  by  the  statute  of  limitatioos. 
In  this,  we  think,  he  most  certainly  erred.  It  is  not  necessary 
that  there  should  be  a  new*  promise  to  take  a  case  out  of  the 
operation  of  the  statute  of  limitations.  An  admission  that 
the  amount  claimed  by  the  contract  has  never  been  paid,  is  as 
sufficient  for  that  purpose  as  is  a  direct  promise  to  pay,  and, 
therefore,  upon  a  plea  of  the, statute  of  limitations,  upon  a  g^i- 
eral  replication,  proof  may  be  heard,  to  show  that  the  non- 
payment of  the  debt,  and  the  consequent  existence  of  it  has 
been  admitted  within  the  time;  and  so  also  may  proof  of 
a  subsequent  promise,  for  either,  revives  the  action,  and  it  is 
the  remedy  which  is  barred  and  not  the  cause  of  action,  that 
is,  time  does  not  annull  the  contract,  but  bars  an  action  on  it; 
the  consequence  of  which  is,  that  a  direct  admission  of  the  ex- 
istence <^  tiie  debt,  or  a  proause  to  pay  it  within  time,  revives 
the  action,  as  we  have  invariably  held. 

In  1st  Chitty's  pleadii^,  179,  it  is  laid  down,  that  ''if  the 
statute  of  limitations  be  pleaded,  the  plaintiff  may  reply,  either 
that  the  defendant  did  undertake,  or  that  the  cause  of  action 
did  arise  within  six  years,  or  with  the  negative  of  the  .plea  ;^' 
and  of  course,  under  this  replication,  any  thing  may  be  given 
in  evidence  which  shows  that  the  defendant  did  undertake,  or 
that  the  cause  of  action  did  arise,  within  the  time  limited  by 
law. 

We,  therefore,  reverse  the  judgment  of  the  circuit  judge, 
and  remand  the  case  for  a  new  trial. 


t 
^ 
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LAS9I.EB  vs.  Wily. 

Wb^r*  •bveft  w«re  lakao  firoia  tbt  poMession  of  aa  adopipistimtorf  ha  may  v>  ^n  acti(m 
of  troTar  declare  againat  the  defendant  for  the  coavenioo  of  thism,  a«  property  be- 
loDgii^  to  him  as  adminittrator,  and  alto  as  belonging  to  him  in  bis  own  right.  This 
is  DO  violation  of  the  general  rule,  that  counts  in  different  rights  shall  not  be  joined. 

This  is  an  action  of  trover,  in  the  circuit  court  of  Benton 
cowty,  by  Lashlee,  administrator,  against  Wily.  Plea,  not 
guilty,  and  issu^e. 

The  case  was  submitted  to  a  jury,  under  the  direcjtipa  of 
judge  Fitzgerald,  and  a  verdict  was  found  for  the  plaintiff  for 
the  value  of  the  slave  s^ed  for. 

A  motion  was  made  to  arrest  the  judgment.  This  motion 
was  suslaiA$d,  and  the  plaintiff  appeajted. 

Hawkins,  for  the  plaintiff^ 

BvBock,  Scurhck  cmd  Pavatt,  for  the  defendant. 

TuMux  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trover  brought  by  the  plaintiff,  as  ad- 
ministrator de  bants  non,  agcdnst-the  defendant,  for  the  wrong- 
ful conversion  of  a  negro  girl  slave,  named  Caroline.  The 
declaration  contains  two  counts.  The  first  charges  that  the 
plaintiff  was  in  possession  of  the  negro  girl,  as  of  his  own 
property:  The  second,  that  he  was  in  possession  of  her  as  ad- 
ministrator; both  counts  aver  a  loss  of  possession  and  a  con- 
version by  the  defendant. 

Upon  an  issue  upon  the  plea  of  not  guilty,  there  was  a  ver- 
dict for  the  plaintiff,  and  damages  assessed  in  his  favor  at  five, 
hundred  dollars;  but  judgment  thereon  was  arrested  on  the 
motion  of  the  defendant,  and  thereupon  the  plaintiff  prosecutes 
a  writ  of  error  to  this  court.  The  cause  for  which  the  circuit 
judge  arrested  the  judgment  is  a  supposed  mi^oinder  of  action; 
this  misjoinder  is  said  to  exist  in  the  two  different  allegations 
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of  the  plaintiffs  right  of  possession  of  the  negro  girl,  as  stated 
in  the  two  counts  of  the  declaration;  the  first  charging  dial 
he  was  in  possession  in  his  own  right,  and  the  second  that  he 
was  in  possession  as  administrator.    It  was  considered  that 
there  are  two  distinct  causes  of  action  set  forth  in  the  declara- 
tion against  the  defendant:  the  first  accruing  to  the  plaintiff  in 
his  private  and  individual  capacity,  and  the  second  in  hb  re- 
presentative.'   If  this  were  so,  the  circuit  judge  conunitted  no 
error  in  arresting  the  judgment,  for  there  is  no  principle  of 
pleading  better  settied,  than  that  a  person  cantiot,  in  the  same 
action,  join  a  demand  in  his  own  right,  and  a  demand  in  auier 
droit.    But  we  think  that  such  is  not  the  case  in  this  action, 
and  that  a  contrary  opinion  has  obtained,  for  want  of  a  care- 
ful scrutiny  of  the  declaration ;  and  a  misconception  of  the 
nature  of  the  demand  as  set  forth  in  the  two  counts  of  the  de- 
claration, considering  the  first  to  be  a  demand  on  the  part  of 
the  plaintifi*  in  his  own  right,  and  the  second  in  the  right  of 
his  intestate;  it  will  not  be  difficult,  we  tiiink,  to  expose  the 
fallacy  of  this  conception. . 

What  is  the  demand  in  this  case?  It  is  damages  for  the 
wrongful  conversion  of  the  negro  girl  Caroline.  To  sustain 
the  action  brought  for  the  recovery  of  these  damages,  it  b  ne- 
cessary that  the  plaintifi*  should  have  had  a  complete  property, 
either  general  or  special,  in  the  negro,  and  also  the  actual  pos- 
session or  the  right  to  the  immediate  possession  of  her.  The 
plaintifiT  in  his  declaration  has  thought  proper  to  set  forth  his 
titie  as  general  in  the  first  count,  and  in  the  second  as  special; 
either  of  these  constitutes  a  complete  property  in  the  negro  to 
the  plaintiff*  and  the  actual  possession  is  charged  to  have 
been  in  him.  Now,  although  it  is  necessary  in  order  to  main- 
tain this  action,  that  the  plaintifi*  should  have  a  complete 
property,  either  general  or  special  in  things  sued  for,  yet  it  is 
for  the  wrong  done  to  the  possession  or  the  right  to  the  pes- 
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sesdion  that  the  action  is  brought,  and  for  which  the  damages 
are  given,  for  the  conversion  is  the  gist  of  the  action,  and  this 
possession,  or  right  of  possession  is  the  same  in  legal  estima- 
tion, whether  the  title  by  virtue  of  which  it  vests,  be  general 
or  special;  that  is,  if  one  be  in  possession  or  entitled  to  the 
possession  of  personal  property,  and  it  be  converted  by  an- 
other, the  injury  is  the  same  to  him,  and  he  is  entitled  to  the 
same  damages,  whether  he  be  the  general  owner  or  special 
owner,  or  bailee  thereof;  and  in  as  much  as  it  is  for  this  in- 
jury he  sues,  he  piay,  in  order  to  support  his  action,  state  his 
title  in  his  declaration,  either  as  general  owner,  or  special 
owner,  or  bailee,  or  in  both  ways,  in  order  to  cover  the  whole 
ground.    In  the  first  count  he  may  charge,  that  he  was  in  pos- 
session  in  his  own  right;  and  in  the  second,  that  he  w-as  in  posses- 
sion in  his  right  as  bailee  of  the  true  owner ;  and  it  would  be  no 
mii^oinder;  for  as  has  been  observed,  the  wrong  done  is  to  the 
possession  and  not  to  the  title ;  and  the  action  brought  is  not 
upon  two  distinct  separate  demands,  the  ope  in  plaintiff's  qwn 
right,  and  the  other  in  outer  droit;  for  though,  in  the  second 
count,  he  claims  the  property  as  bailee,  yet  it  is  not  an  action 
in  right  of  the  bailor,  but  in  right  of  the  bailee.    So  it  is  when 
a  man  is  in  possession  of  personal  property  as  executor  or 
administrator,  and  a  wrong  has  been  done  to  that  possession 
by  a  conversion  of  it,  and  he  brings  an  action  of  trover  {ot 
that  conversion,  he  may  charge  in  his  declaration,  that  he  was 
in  possession  of  the  property,  either  in  his  own  right,  or  in  his 
right  as  executor  or  administrator,  the  one  being  a  general  and 
the  other  a  special  right,  and  for  safety  he  may  charge  it  both 
ways,  and  it  is  no  miqoinder;  for  in  either  way  it  is  an  action 
upon  a  demand  in  his  own  right,  and  not  in  the  right  of  ano- 
ther, for  in  as  much  as  it  is  in  either  case  his  own  possession 
which  has  been  invaded,  and  as  it  is  this  which  gives  the  cause 
of  action,  it  must  of  necessity  be  upon  a  demand  in  his  own  right 
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thai;  of  kis  testatoir  or  intefltato,  for  no  wrong  has  been  dote 
to  tiieir  property.  By  4tk  and  2^  <^  Edwaid  9d»  an  exaentet 
or  adminklrator  may  have  traver  fior  the  goods  o(  the  daeeaa- 
ed  taken  m  hia  Ufetiiae. 

Now,  if  one  of  the  cotiats  in  this  dedaraftion  had  been  under 
these  atatntea  for  a  oonyerdoB  in  the  lifetime  of  plaintiff's  in- 
testate, and  the  other  fbr  a  conversion,  ef  his  own  propeitf , 
then  would  there  have  been  clearly  a  misjoinder,  beeaosetbere 
would  have  been  a  demand  in  his  own  right,  joined  with  a  de- 
mand in  amter  droit y  to  wit,  that  of  intestate.  And  this  is  what 
is  meant  and  nothing  more,«when  it  is  daid  in  the  boaks,'lhat 
an  executor  or  administrator  cannot  include  counts  on  causes 
of  aotion  accruing  to  him  in  his  private  right  and  indhridaat 
character,  with  counts  on  causes  of  action  which  are  laid  to 
have  been  vested  in  him  in  his  representative  diaract^,  viz, 
causes  of  action  which  ac(»rued  to  the  testator  ot  intestate  and 
are  ^ued  up<m  by  their  executor  or  administrator,  as  his  pe^ 
sonal  representative.  An  executor  or  administrator,  tiierdbre, 
cannot  in'  tiie  same  action  sue  upon  contracts  made  widi  hn 
testator  or  intestate  in  his  lifetime,  and  which  have  survived  to 
him  as  his  personal  representative.,  and  contracts  made  witk 
himself  in  his  individual  capacity,  becauae  they  are  demands 
in  different  rights.  So  neitiier  can  he  unite  in  one  aotion  de- 
mands for  the  conversion  of  the  property  oi  his  testates  or 
intestate  in  his  lifetime,  and  for  which  a  right  of  action  Ba^ 
vives  to  him  under  the  4di  and  25th  of  Edward  8d,  with  de- 
mands fon  the  conversion  of  his  own  proper^.  To  this  ex- 
tent the  authorities  are  abundant,  but  there  is  not  one  that 
goea  fturther.  We  are  of  opinion,  then,  that  the  circuit  judge 
was  mistaken  in  supposing  that  the  two  causes  of  aotion,  as 
set  forth  in  the  declaration  in  tills  case,  are  for  demands  ac- 
cruing in  ^Kfferent  rights,  and  that  he,  th^efore,  erred  in  re- 
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fiuing  to  give  judgment  in  favor  of  the  plaintiff  upon  the 
verdict,  and  in  arresting  the  same.  And  we  now  proceeding 
to  coirect  this  eriror,  do  direct  a  judgment  here  in  favor  of  the 
plaintiff  for  his  damages  assessed  and  costs. 


Story  et  als.  vs,  Saunders  et  ux. 

1.  It  k  the  baniteaftof  ihft  party  •fieriog  a  wittMM  to  frte  kia  oompatency  from  legal 
excaptioD,  aofd  if-tbU  were  lafc  doab|fti)»  hit  axcliifioa  wvakl  oonalituie  ao  ground 
of  reyena]. 

%  Where  tha  deposition  of  a  witpess  is  takes  B^  both  parties,  neither  party  can  im- 
peach his  credibility. 

9.  Whea  the  deposition  of  a  witaeM  is  taken,  evidence  of  hfi  having  made  coatradio- 
tocy  BtaMmaatt  aia  not  admissible  ta  impeach  his  teaftimany,  unlesi  an  o|^pacUmity 
to  axj^laia  had  haen  first  offartd  him. 

4.  After  plaintiff  closes  his* rebutting  evidaaca,  evidence  in  ckiaf  from  the  defendant 
shall  not  be  received* 

5.  Tenants  in  aommon  are  jointly  seized  of  the  entire  estate;  each  one  has  an  equal 

* 

right  of  entry  and  passeftsion^  and  the  potteasion  ol  one  ia  the  possessiaa  tXk,  amft 
a  ditfaisio  ia  eiiacfiBd  by  aotaal  outtar, 

6.  To  create  a  bar  under  the  statute  of  limitotioiiBi  theia  must  ba  an  actual  and  e;Kc]o« 
sive  possesMon  and  occupation  of  the  land,  accompanied  by  such  circumstances  as 
clearly  indicate,  that  the  possessor  is  holding  and  claiming  for  himself,  and  in  oppo' 
sitlon  to  the  rights  of  all  other  persons.  "^ 

This  is  an  action  of  ejectment,  which  was  instituted  in  the 
circuit  court  of  Madisoacounty,  by  Saunders  and  wife  against 
James  Story  and  others,  * 

There  was  a  verdict  and  judgment  at  the  April  term, 
1848,  in  favor  ol  the  plaintiffs;  Read,  judge,  presiding.  From 
this  judgment  the  defendknts  appealed. 

P.  M3kr  and  McCMan^  for  the  plaintiffs  in  error. 

McClanahany  Huntsman  and  Scuriock^  for  the  defendants  in 
eiTor. 
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McKiNNET,  J.  delivered  the  opinion  of  the  court. 

The  tract  of  land  in  controversy  in  this  action,  was  granted 
by  the  State  of  Tennessee  to  the  heirs  of  Henry  Haws  Story, 
in  consideration  of  military  services  rendered  by  Mm  to  tiie 
State  of  North  Carolina  during  the  revolutionary  war,  by  grant 
bearing  date  the  28th  day  of  August,  1822,  for  640  acres. — 
Henry  Haws  Story  died  without  issue,  many  years  before  the 
issuance  of  said  grant,  leaving  several  brothers  and  sisters 
surviving.    Sarah  T.  Saunders,  one  of  the  lessors  of  the  plain- 
tiff, is  the  daughter  of  William  Story,  who  was  the  brother  of 
said  Henry  H.  Story;  and  the  defendants  to  the  action,  now 
plaintiffs  in  error,  are  the  children  and  heirs  at  law  of  Edward' 
Story,  son  of  James  Stoiy,  who  was  abo  a  brother  of  said' 
Henry  H.  Story.    About  the  year  1880,  said  Edward  Story  re- 
moved with  his^  family  to  Madison  county,  in  which  said  land 
is  situate,  and  settled  thereon ;  and  remained  in  possession  of 
the  same  until  his  death,  which  happened  in  the  year  1839, 
and  after  hb  death  the  possession  was  continued  by  the  plain- 
tiffs in  error  up  to  the  institution  of  this  suit,  which  was  on  the 
11th  day  of  April,  1842.     On  the  trial  in  the  circuit  court,  ver- 
dict and  judgment  were  rendered  in  favor  of  the  lessors  of  the 
plaintiff,  to  reverse  which  the  defendants  prosecute  an  appeal 
in  error  to  this  court.    The  errors  assigned  and  relied  upon,  are 
assumed  to  be  in  the  charge  of  his  Honor,  the  circuit  jndge, 
to  the  jury;  and  in  the  admission  and  rejection  of  evidence  in 
the  progress  of  the  trial  in  the  court  below. 

1 .  The  defendants  offered  Gabriel  Davie  as  a  witness  on  the 
trial  of  the  case,  and  proposed  to  examine  him;  and  his  com- 
petency being  objected  to,  he  was  sworn  on  the  voir  dire,  and 
stated,  that  he  had  purch^ed  120  acres  of  the  land  in  contro- 
versy in  this  action,  and  was  in  possession  of  part  thereof ;  but 
whether  the  purchase  was  before  or  after  the  institution  of  thia 
suit,  he  did  not  know;  whereupon  the  court  held  that  he  was 
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incompetent  and  refused  to  admit  his  testimony.  In  this,  it  is 
alledged,  the  court  erred.  We  do  not  think  so.  Prima  facie, 
from  his  own  showing,  he  was  interested  in  the  event  of  this 
suit,  and  liable  to  be  evicted  in  case  of  a  recovery  by  the  les- 
sors of  the  plaintiff.  It  was  incumbent  upon  the  defendants, 
if  they  desired  to  avail  themselves  of  this  evidence,  to  satisfy 
the  coprt  that  his  competency,  as  a  witness,  was  free  from  all 
legal  exception ;  and  if  this  were  lef\#  doubtful,  his  exclusion 
would  constitute  no  ground  of  reversal  in  this  court. 

2.  The  defendants  offered  to  prove,  by  parol  evidence,  that 
the  tract  of  land  in  question  in  this  action,  had  been  sold  for 
taxes  due  theron,  that  the  order  of  sale  and  sherifTs  return  on 
the  same  were  not  to  be  found;  and  that  Edward  Story,  the 
father  of  defendants,  had  redeemed  said  tract  of  land  from  the 
purchaser'  at  the  tax  sale  in  the  year  1830.  All  which,  being 
objected  to,  the  court  refused  to  admit.  In  this  we  think  there 
was  no  error.  We  express  no  opinion  at  present  upon  the 
question,  whether  or  not  the  loss  of  records,  deeds,  or  other 
written  instruments,  constituting  th^  evidence  of  title  to  real 
property,  may  be  supplied  by  parol  evidence  on  the  trial  of  an 
action  of  ejectment  in  a  court  of  law.  It  is  sufficient ^to  sus- 
tain the  decision  of  the  circuit  court  upon  this  point  of  the 
case,  that  the  facts  proposed  to  be  proved,  could  have  been  of 
no  avail  to  the  defendants.  It  does  not  appear,  from  anything 
in  the  record,  that  a  sheriff's  deed,  in  pursuance  of  the  alleged 
sale,  was  ever  executed  to  the  purchaser;  neither  does  it  ap* 
pear  that  any  transfer  of  the  supposed  interest  of  the  purcha- 
ser at  the  tax  sale  was  made  to  said  Story.  Admitting  the 
facts,  therefore,  to  be  as  proposed  to  be  proved,  no  title  what- 
ever to  the  land  in  dispute  was  communicated  either  to  the 
purchaser  or  to  Edward  Story,  which  could  have  furnished  any 
ground  of  defence  to  the  action,  or  interposed  any  legal  ob- 
stacle to  the  recovery  sought  by  the  lessors  of  the  plcdntiff. — 


y 
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The  evidence  was  irrelevanii  aad  therefore,  waa  propj^rly  re- 
jected. 

3.  The  defendants  offered  to  prove  that  Mary  Hagan^  a  wit- 
ness for  the  lessors  of  the  plaintiff,  had  stated,  before  giving 
her  deposition,  that  she  had  an  uncle  by  the  name  of  Henry 
Haws  Story,  but  the  court  refused  to  admit  the  evidence;  It 
appears  from  the  evidenc^e  in  the  record  that  said  Mary  Hagan 
is  the  daughter  of  Jami^  Story,  above  mentioned.  Her  dep- 
osition had  been  tajcen  by  both  parties  in  this  suit — ^first  by  the 
lessors  of  the  plaintiff,  and  afterwards  by  the  defendants.  In 
her  first  deposition  she  stated  that  her  father  had'but  one  broth- 
er whose  name  was  Greorge  Story.  In  her  last  deposition  she 
stated  that  she  had  understood  from  her  family  relations  that 
she  had  an  uncle  nain^d  Henry  Haws  Story.  The  deposi- 
tion of  said  witness  having  been  taken  by  both  parties,  she 
was  made  equally  the  witness  of  both,  and  therefore  it  was 
not  competent  to  either  party  to  impeach  her  ctedibility.  But 
again,  had  the  vtritness  stood  in  such  relation  to  the  defendants 
as  would  have  entitled  them  to  assail  her  credit,  by  proof  of 
previous  contradictory  statements,  such  evidence  would  have 
been  inadmissible,  unless  an  opportunity  of  explanation  had 
first  been  afforded  her,  which  was  not  done  in  this  case.  And 
if,  as  suggested  by  one  of  the  counsel  of  the  defendants,  the 
object  of  the  evidence  was  to  corroborate  the  statement  of  the 
witness  contained  in  her  last  deposition  it  was  inadmissible 
for  such  purpose.  In  1  Starkie^s  Evidence  30,  it  is  said:  "It 
seems  to  be  the  better  opinion  that  a  ^  witness  cannot  be  con- 
firmed by  proof  that  he  has  given  the  same  account  before, 
even  although  it  has  been  proved  that  he  has  given  a  different 
account,  in  order  to  impeach  his  veracity ;  for  his  mere  decla- 
ration of  the  fact  is  not  evidence.*'  And  although,  under  spe- 
cial circumstances,  exceptions  to  this  rule  have  been  admitted, 
the  case  under  consideration  does  nol  form  one.  There  is  no 
error,  therefore,  in  any  aspect  of  this  point. 
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4.  The  court  refiised  to  admit  the  deposition  of  Richard 
Mnnford.  la  this  it  is  said  the  court  cited.  The  only  part  of 
this  deposition  which  could  hwe  been  admitted  as  evidence 
to  the  jury,  at  any  stage  of  Retrial,  is  the  statement  that  the 
witness — ^whb  is  a  family  connexion — ^had  always  understood 
in  the  family  that  Henry  Haws  Story  died  in  the  revolutionary 
army.  This  would  have  been  admissible  evidence,  if  offered 
in  proper  time,  if  no  other  objection  eiisteA  to  the  deposition. 
But  the  bill  of  exceptions  shows  tliat  the  deposition  was  not 
offered  until  after  t|ie  lessors  of  the  plaintiff  had  closed  Am 
rebutting  evidence,  and  being  evidence  in  chief,  the  defendants 
W€!re  not  entitied  to  insist  upon  its  being  received  after  dosing 
their  examinatioin  in  chief.  Again,  the  bill  of  excptions  does 
not  inform  us  for  what  reason  the  deposition  was  rdused.  It 
is  not  accompanied  by  any  commission  or  notice,  nor  is  it 
shown  to  have  b^en  regularly  taken,  tt  may  have  been  prop- 
erly rejected  for  some  irregularity ;  and,  as  the  contrary  does 
not  appear  ^m  the  record,  we  must  presume  that  such  was 
the  fact. 

5.  The  court,  in  reference  to  the  statute  of  limitation,  in- 
structed the  jury  as  follows,  viz:  "If  you  shall  be  of  opinion 
that  Edward  Story  was  one  of  the  heirs  of  Henry  Haws 
Story,  he  shall  be  held  to  have  entered  under  an  assurance  of 
titie  within  the  meaning  of  the  statute.  But  if  after  taking 
possession,  or  at  the  time,  he  set  up  an  exclusive  right  to  the 
land  in  question,  or  such  a  right  or  claim  as  excluded  the 
rig^t  of  thcf  plaintiffs,  or  did  other  acts  amounting  to  an 
ouster  of  the  plaintiff,  holding  a  continued  possession  for  the 
period  of  seven  years,  then  the  plaintiffs  right  of  action  would 
be  barred,  and  they  would  not  be  entitied  to  recover  any  por- 
tion of  the  land  in  this  action.  If  the  jury  should  be  of  opin- 
ion that  Edward  Story  was  not  one  of  the  heirs  of  Henry 
H.    Story,  then  the  statute    of  limitations  will  only  pro- 
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tect  the  defendants  in  so  much  as  shall  have  been  actually  en- 
closed, or  in  use  and  occupation  for  the  period  of  seven 
years;  which,  as  in  the  other  case,  must  have  been  .a  contin* 
ued  adverse  possession  before  suit  brought.'^  It  is  insisted, 
that  his  honor  erred  in  instructing  the  jury,  that  the  posses- . 
sion,  necessary,  to  operate  as  a  bar  under  the  act  of  1819, 
must  be  adverse;  and  it  is  earnestly  contended  that  the  mere 
fact  of  Edward  Story  having  held  possession  of  the  land  for 
the  term  of  seven  years — without  regard  to  the  nature  or  char- 
acter of  such  possession — operated  to  vest  him  with  an  absolute 
and  indefeasible  title  thereto,  and  to  bar  the  rights  of  the  defen- 
dants in  error.  The  construction  of  the  act  of  1819,  can 
scarcely  at  thte  day,  be  regarded  as  open  to  discussion,  but 
admitting  for  the  present,  that  it  is,  the  construction  contend- 
ed for  by  the  counsel  of  the  plaintiffs  in  error,  cannot  in  our 
opinion,  be  maintained,  especially  in  a  case^like  the  present 
Ify  as  is  now  conceded,  Edward  Story  was  tenant  in  com- 
mon with  the  defendants  in  error,  unless  his  possession  was 
adverse  to  them,  they  could  not  have  maintained  an  action  of 
ejectment  against  him.  The  law  is,  that  one  tenant  in  com- 
mon cannot  maintain  this  action  against  his  co-tenant  with- 
out actual  ouster.  7  Cranch  Rep.  457;  5  Mass.  Rep.  351;  2 
Taunt.  Rep.  397.  Tenants  in  common  are  jointly  seized  of 
the  entire  estate,  each  one  has  an  equal  right  of  entry  and 
possession,  and  the  possession  of  one  is  regarded  as  tiie  pos- 
session of  all,  until  a  disseisin  of  the  others  by  actual  ouster. 
Adams  on  f^ect.  54.  And  nothing  but  actual  ouster  b^  a 
tenant  in  common  can  give  him  the  exclusive  possession.  5 
Burr.  Rep.  2604.  But  according  to  the  construction  of  the 
statute  insisted  upon,  a  permissive  possession,  not  inconsist- 
ent with  the  title  of  the'  defendants  in  error;  and  of  such  a 
character  as  would  not  entitle  them  to  maintain  an  action  of 
ejectment  against  the  tenant  in  possession,  would  have  the 
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effect  of  barring  their  right.  It  is  true,  as  argued,  that  the 
statute  of  1819,  does  not,  in  express  terms,  decls^e  that  the 
possession  required  to  create  the  bar,  shall  be  adverse,  nor 
is  the  term  adverse  possession  so  common  in.  the  books  to  be 
found  in  any  statute  of  limitation,  to  which  we  have  had  ac- 
cess, but  firom  the  reason  and  policy  of  the  statute,  as  well  as 
from  the  dbvious  import  of  the  language  employed,  it  must 
necessarily  be  implied  that  the  possession  shall  be  of  this 
character.  It  would  be  absurd  to  maintain  that  a  permis- 
sive possession  should  be  held  to  ripen  into  title,  or  bar  the 
'right  of  the  legal  owner.  It  has  been  uniformly  held  by  the 
courts  of  England,  in  the  construction  of  the  statute,  21  James 
1 — ^which  is  very  similar  in  its  provisions  to  the  2d  section  of 
the  act  of  1819 — as  wfll  as  the  courts  of  this  country,  that  in 
order  to  create  a  bar,  there  must  be  an  actual  and  exclusive 
occupation  of , the  land,  accompanied  by  such  circumstances 
as  clearly  indicate  that  the  possessor  is  holding  and  claiming 
for  himself  and  in  opposition  to  the  rights  of  all  other  persons. 
And  although  it  is  true,  as  argued,  that  the  act  of  1819,  in 
some  of  its  provi8ions,4s  wholly  different  from  the  statute,  21 
James  1,  and  the  statutes  of  limitation  of  most  of  the  states 
of  this  Union,  yet  in  respect  to  the  character  of  possession  re- 
quired, we  are  not  aware  that  any  difference  exists.  The 
act  of  1819,  requires  that  the  party  seeking  to  avail  himself 
of  its  benefit  shall  have  had  seven  years  possession,  holding 
or  claiming  the  land  under  a  deed,  devise,  grant  or  other  as- 
surance of  title,  purporting  to  convey  an  estate  in  fee  simple, 
without  claim,  by  suit  in  law  or  equity  effectually  prosecuted 
within  the  period  aforesaid.  By  the  proper  force  and  mean- 
ing of  this  language,  it  must  be  understood,  that  the  party 
was  holding  in  his  own  right,  and  for  his  own  exclusive  ben- 
efit, and  adversely  to  all  others.  It  admits  of  no  other  ration- 
al construction;  a  contrary  construction  would  make  the  sta- 
tute unmeaning  and  inoperative.    If  the  possession  is  con- 


«70  JACKSON : 

[S<«ry  at  da.  •«.  Swiaaen  at  ax.] 

« 

sistent  with,  or  subordinate  to  the  title  of  another,  there  can 
be  no  conflict  of  title,  or  controvenry  as  to  the  r^ht  (^  pos- 
session.   The  party  in  possession  would  not  roqnire  the  aid 
of  the  statate  either  to  perfect  his  title  or  protect  his  posses- 
sion.   We  adopt  the  language  of  Ch.  J.  Marshall  in  the  case 
Kirk  et,  ds.  vs.  Smithy  (9  Wheat  Rep.  241,  288.)    In  speaking 
of  the  character  of  possession  necessary  to  give  tide  by  acts 
of  limitation,  generally,  as  held  by  the  courts  of  England,  as 
well  as  all  others  where  similar  laws  exist,  he  says  '^hat  pos- 
session to  give  title  must  be  adversary.    The  word  is  not  in- 
deed,  to  be  found  in  the  statutes;  but  the  plainest  dictates  of 
common  justice  require  that  it  should  be  implied.    It  would 
shock  that  sense  of  right  which  must  be  felt  equally  by  legis- 
lators and  by  judges,  if  a  possession  which  was  permissive, 
and  entirely  consistent  with  the  title  of  another,  should  silent- 
ly bar  that  title.    To  allow  such  a  constroction,  would  be  to 
make  the  statute  of  limitations  a  statute  for  the  enconrage- 
ment  of  fraud,  a  statute  to  enable  one  man  to  steal  the  title 
of  another  by  professing  to  hold  under  it.    No  laws  admit  of 
such  construction."    The  argument,  that  tenants  in  common 
are  not  within  any  exception  of  the  statute,  and  are  tiiere- 
fore,  subject  to  be  barred,  if  it  proved  anything,  would  prove 
entirely  too  much,  for  as  suggested  dming  the  progress  of  the 
argument,  landlords,  mortgagors,  reversioners,    and  others 
that  might  be  mentioned,  fure  not  within  any  of  the  exceptions. 
Yet,  according  to  tlie  construction  songht  to  be  given  the 
statute,  they,  too,  would  be  barred.    It  requires  no  argument 
to  show  that  such  a  construction  of  the  statufte  cannot  be 
adopted.    We  are*  of  opinion,  therefore,  that  there  is  no  er^ 
ror  in  the  charge  of  the  court  upon  this  subj^t.    The  other 
errors  assigned  were  not  seriously  pressed,  and  need  not  he 
noticed. 
The  judgment  of  the  circuit  comrt  will  be  aflbtned. 
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Clabk  r>$.  The  Statb? 

1.  The  characteristic  ingredient  in  the  ofTence  of  murder  in  the  first  degree,  is  the  ex- 
isteoce  of  a  specific  hitentioo  to  take  life;  and  if  that  lotentioii  be  deliberately  aod 
eooUy  formed  and  acted  upon,  and  dnatb  eosae,  the  intervention  of  provocation  be» 
tweeo  the  formation  of  the  porpoee  to  take  life,  and  the  slaying,  will  net  reduce  the 
oflfence  to  maoslaaghter.     Commonweallh  vs.  Janet,  1  Leigh,  612. 

2.  The  mere  fact,  that  statemenU  proved  by  one  person  to  have  been  made  by  the  pri- 
soner, were  not  heard  by  others  who  wereJ|>reseot,  is  not  a  sufficient  circumstance  to 
discredit  such  person,  who  is  otherwise  animpeached. 

Clark  was  indicted  in  the  circuit  court  of  Hardeman  county , 
for  murder  in  the  first  degree. 

He  pleaded  not  guilty,  and  the  case  came  on  for  trial  at  the 
June  term,  1847,  and  was  submitted  to  a  jury  under  the  direc- 
tion of  judge  Dunlap. 

It  appeared  in  evidence,  that  Clark  killed  Brewer  in  the 
county  of  Hardeman,  in  February  1846,  by  a  pistol  shot ;  that 
Clark  said  before  the  shooting,  that  he  would  kill  Brewer,  and 
assigned  as  a  reason  therefor,  that  he  had  interfered  in  a  fight 
in  which  he  was  concerned;  that  after  the  death  of  Brewer' 
he  stated  that  he  had  killed  him,  and  assigned  the  same  rea- 
son for  his  conduct.  On  the  day  the  killing  took  place,  whilst 
Clark  was  in  pursuit  of  Brewer,  Brewer  gave  him  a  blow  of 
some  severity — Clark  wa§  intoxicated. 

The  facts  of  this  case  are  more  fully  stated  in  the  opinion 
of  the  court. 

The  jury  found  the  defendant  guilty  of  murder  in  the  first 
degree^  and  also  found  that  there  were  mitigating  circum- 
stances. 

He  was  thereupon  sentenced  to  imprisonment  for  life  in 
tiie  penitentiary. 

From  this  judgment  he  appealed. 

John  jR.  Fhwtressj  for  plaintiff*  in  error. 

In  order  to  constitute  murder  in  the  first  degree  a  design 

must  be  formed  to  kill  wilfully,  that  is,  of  purpose,  with  the  in- 
46— Vol.  viu. 
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tent  that  the  act  b/ which  the  life  at  a  party  is  taken  should 
have  that,  effect,  deliberately ^  that  is  with  cool  purpose;' mali- 
ciously, that  i»y  with  malice  aforethought;  and  with  premedi- 
tation, that  is,  the  design  must  be  fi>rmed  before  the  act  by 
which  the  death  is  produced  is  performed.  Dak  vs.  Jlu  SBotf, 
lOYer.  R.  551. 

The  fact  that  it  was  malicipus  and  wilftil  in  the  common 
law  sense  is  not  sufficient.  MUeheU  vs.  J%e  Skrie,  5  Yer  R. 
340. 

If  a  design  to  kill  be  formed  upon  the  sudden  impulse  ai 
paasion,  disconnected  with  any  previous  design-to  kill,  though 
it  be  executed  wilfully  and  maliciously^  it  will  constitate 
murder  in  the  second  degree  only.  MUcheB  vs.  The  SlaUy  5 
Yer.  340. 

To  sustain  a  conviction  for  murder  in  the  first  d^ree  under 
the  3d  section  of  the  act  of  1829,  ch.  23,  proof  must  be  adduo- 
ed  to  satisfy  the  mind  that  the  death  of  the  party  slain  was  the 
.ultimate  result  sought  by  the  deliberate  and  premeditated  will 
of  the  assailant.    Dains  vs.  State ^  2  Humph.  439. 

The  employment  of  a  deadly  weapon  whereby  death  is  pro- 
duced,  although  it  implies  malice  at  common  law,  does  not 
imply  that  the  act  was  done  with  such  premeditation  as  to 
make  it  murder  in  the  first  degree  under  the  statute.  Dains  vs. 
Suae,  2d  Humph.  430. 

When  the  nature  and  existence  of  the  crime  is  made  bylaw 
to  depend  on  the  condition  of  the  criminal's  mind  at  the  time 
and  with  reference  to  the  act  done,  drunkenness  may  be  a 
proper  sultject  for  the  consideration  of  the  jury,  not  to  extenuate 
'  or  mitigate  the  offence ;  but  to  show  that  it  was  not  committed. 
&jDan  vs.  Statey  4  Humph.  136. 

In  an  indictment  for  murder  in  the  first  degree,  the  chief  in- 
gredient in  the  offence  consistitig  in  a  deliberate  formed  design 
to  take  life,  evidence  of  drunkenness  to  an  extent  which  ab-* 
aehitely  incapacitates  the  defendant  fi'om  forming  such  a  de^ 
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liberate  and  premecfitated  de8ig:n  id  a^thussible  t6  th^' jdi^  t6 
shOMT  that  the  offence  has  not  been  committed.'  Saxzn  vs.  SUtei 
4  Humph.  186.  ' 

When  fresh  provocation  intervenes  between  the  preconceiv- 
ed malice  and  the  death,  it  ought  clearly  to  appear  that  the 
killing  was  upon  the  antecedent  maHce,  to  make  it  murder,  for 
if  there  be  an  old  quarrel  between  A.  and  B.  an'd  'they  are  r6* 
conciled  again,  ttien  upon  a  new  and  sudden  falling  out,  A. 
kilb  B.,  this  is  not  murder.  East  G.  L.  224;  Ist  ^ussbll  618 ; 
1st  Hale  4611.     Copdmd  vs.  The  State,  7  Humph:  R.  494. 

Whenever  death  ensues  from  a  sudden  transport  of  passioh' 
or  heat  of  blood  upon  a  reasonable  provocation  and  witiiout 
m!aKce,  it  is  solely  imputable  to  human  infirmity,  and  the  6f- 
fence  will  be  manslaughter.  1  Russell  700;St^adman's  case, 
IstE.  Crown  Lave,  234;  1  Russell  703;  7  Yerger'^lO. 

AUornej^  Oeneraly  for  the  state. 
D,  Fentress^  for  plaihtiff  in  error: 

Ghbik,  J.  delivered  the  opinion  of  the  oonrtL 

The  plaintiff  in  error  was  indicted  in  the  circuit  court  of 
Hardeman  county,  for  the  murder  of  William  Brewer,  on  the 
27th  day  of  February  1846,  and  was  found  guilty  of  murder 
in  the  first  degree,  with  mitigating  circumstances.  The  court 
gave  judgment  for  the  confinement  of  the  prisoner,  for  and 
during  his  life,  in  the  penitentiary,  from  which  judgment  he 
appealed  to  this  court.  It  is  now  insisted,  that  the  court 
erred,  in  refusing  a  new  trial,  upon  the  evidence  in  the  cause; 
that  the  facts,  as  proved,  make  a  case  of  manslaughter  only, 
or  at  most,  of  murder  in  the  second  degree.  We  do  not 
deem  it  necessary  to  recapitulate  the  evidence  of  each  wit- 
ness, or  to. state  all  the  facts,  in  relation  to  the  case,  that  oc« 
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curred  on  the  day  the  homicide  was  committed.    It  appean 
from  the  proof  that  Clark,  the  prisoner,  killed  Brewer,  by 
means  of  a  pistol  shot,  in  the  village  of  Berlin,  in  Hardeman 
oonnly,  on  the  27th  dky  of  February  1846.    Clark  had  been 
at  a  sale  in  the  neighborhood  where  he  had  been  drinking, 
and  in  the  afternoon  he  went  to  Berlin  about  two  or  three 
o'clock.    Soon  after  he  arrived  he  met  Brewer  near  Beard's 
grocery,  and  shook  hands  with  him,  but  told  him  he  had  treat- 
ed  faim  badly,  and  that  he  was  mad  with  him.    Brewer  denied 
having  treated  Clark  amiss,  but  Clark  persisted  in  his  first 
assertion,  became  quite  angry  and  exceedingly  abusive  to 
Brewer,  who  seemed  disinclined  to  quarrel.    Clark  cbntinaed 
to  curse  and  abuse  Brewer,  calling  him  scoundrel,  rogue,  and 
coward,  and  finally  struck  him,  at  which  time  Brewer  seized 
a  chair  as  if  to  strike,  and  Clark  ran  out  of  the  house.    After 
getting  out,  he  drew  a  knife,  but  was  taken  away  by  his 
friends.    The  wrangling  in  and  about  Beard's  grocery,  was 
kept  up,  with  some  intermission,  an  hour  or  more.    During 
this  period,  the  parties  made  friends,  but  Clark  Boon  began 
the  quarrel  again.    All  the  witnesses  ag;ree,  that  during  this 
whole  period,  Brewer  (who  was  much  the  largest  man,)  en- 
deavored to  avoid  the  quarrel,  spoke  mildly,  and  upon  the 
whole,  acted  with  great  forbearance.    On  the  contrary  Clark 
pressed  the  quarrel  upon  Brewer,  without  apparent  cause, 
and  by  the  most  abusive  language,  and  the  most  provoking 
epithets  and  threats,  seemed  determined  to  excite  Brewer  to  a 
cohtest. 

After  Clark  left  Beard's  grocery,  Brewer  also  left,  and  went 
to  Ferguson's  grocery  in  which  several  persons  were  gathered 
and  were  drinking.  Some  ten  or  fift;een  minutes  after  Brew- 
er  went^in,  Clark  also  went  to  Ferguson's  grocery.  Here  Jfche 
quarrel  waa  soon  renewed,  in  what  precise  manner,  the  wit- 
nesses are  not  agreed,  but  the  conduct  of  Brewer  was  still 
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mild  and  forbearing,  and  that  of  Clark  violent  and  abusive. 
Clark  called  Brewer  a  rascal,  and  rogoe,  and  said  he  could 
whip  him,  using  at  the  s&me  time  the  moat  vulgar  profane 
oaths.^  Thus  provoked,  Brewer  slapped  Clark  on  the  faee, 
which  staggered  him  over  some  barrels,  and  Brewer  probably, 
kicked  at  him  as  he  staggered  off  from  him,  whereupon  Claris 
instantly  recovering  himself  fired  a  pistol,  which  took  effect 
in  Brewer's  side;  Clark  ran  out  of  the  house,  and  his  feet  be^ 
came  entangled;  he  fell  at  the  door,  and  ft*ewer  pursuing 
him,  fell»upon  Clark  ai^  instantly  expired.  In  addition  to 
these  facts  that  took  place  at  Berlin  on  the  day  of  the  homi* 
cide,  it  was  proved  by  Wyat  Robinson,  that  aI)out  ten  days 
before  Brewer  was  killed,  Clark,  the  prisoner,  was  at  tibe 
house  of  the  witness,  and  said,  that  in  a  fight  between  a  Mr; 
Chapman  and  W.  L.  Nail,  some  months  before  that,  a  certain 
man  pulled  him  out  of  it,  and  if  it  ever  come  in  his  way  he 
would  save  him  for  it.  Clark  did  not  name  the  person.  Spen^ 
cer  F.  Sullivan  pro\ed,  that  he  was  at  Shaw's  sale  on  the  day 
of  the  homicide,  that  witness  and  others  were  standing  round 
a  fire  when  Clark  come*  up,  and  enquired  if  Brewer  wai 
there;  and  said  with  an  oath,  that  he  intended  to  kiU  him. 
He  employed  other  threatening  language  during  the  day 
while  he  was  at  the  sale,  and  also,  after  he  went  to  Beriin. 
Witness  does  not  recollect  the  name  of  any  of  the  persons 
who  were  around  the  fire,  where  Clark  threatened  to  kUl 
Brewer.  Norfleet  Portis,  proved,  that  after  Brewer  was  kill- 
ed he  went  to  the  house  where  Clark  was,  and  was  summoned 
as  a  guard  by  the  constable  who  had  Clark  in  charge,  that  he 
sat  down  by  the  fire  and  the^prisoner  asked,  if  he  might  sit 
down  by  him  by  the  fire,  to  which  witness  assented.  Witness 
then  asked  the  defendant  what  brought  about  the  difficulty. 
The  defendant  cited  the  witness  back  to* a  fight  between 
Chapman  and  Nail,  and  said  that  Brewer  had  interfered  in 
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that,  and  had  ptdled,  or  pushed  him  badk  out  of  that  fight; 
and  (uttering  a  profane  oath,)  said,  he  had  killed  him  for  it, 
and  WQohl  do  it  again  if  it  was  to  do  over.  On  cross-exami- 
nation, the  witness  stated  that  he  was  not  certain  whether  he 
said  ha  b^  killed  him,  or  had  killed  him  for  it.  None  of  the 
guard  he^id  this  conversation  except  the  witness,  that  he 
knew  of.  It  was  also  proved  by  several  witnesses,  that  after 
the  quarrel  in  Beard's  grocery,  and  before  the  parties  met  in 
Ferguson's  grocery,  where  the  homicide  was  committed, 
Clark  asked  fi)r  his  tools,  (meaninsUbis  knife  and  pistol  that 
had  been  taken  from  him,)  and  threatened  to  kill  Brewer. 
Other  witnesses  proves  that  he  was  making  threats,  at  this 
time,  against  one  Davis,  who  had  cut  his  head  with  a  draw- 
ing knife.  The  prisoner's  counsel  do  not  insist,  that  the  verdict 
pf  the  jury  is  unsupported  by  the  evidence,  if  the  facts  stated 
by  Robinson,  Sullivan  and  Portis,  are  to  be  relied  on;  but  it  is 
said,  that  the  confession  to  Portis,  is  not  to  be  relied  on,  be- 
cause, it  would  be  absurd  to  suppose  the  prisoner,  after  the 
homicide,  would  thus  voluntarily,  admit  a  motiv^,  which 
would  so  gfeatly  aggravate  his  crime.  We  do  not  think  the 
supposed  improbability  of  this  confession,  is  such  as  to  weak- 
en the  credibility  of  the  witness.  The  prisoner  is  proved  to 
have  been  intoxicated  to  some  extent,  all  the  afternoon,  and 
to  have  be^n  in  a  mpst  reckless  state  of  mind,  and  it  is  pro- 
bM>le  he  had  not,  at  the  time  of  this  conversation,  recovered 
from  his  inebriation,  so  as  to  be  fiilly  aware  of  his  horribie 
crime,  and  of  its  probable  consequences  to  himself.  He  may, 
therefor^,  in  this  state  of  mind  naturally  enough,  have  said, 
in  his  reckless  disregard  of  consequences,  that  he  had  killed 
Brewer,  on  account  of  his  interference  in  the  fight  of  Chap- 
man and  Nail.  And  the  truth  of  this  statement  is  greatly 
strengthened  by  -the  fact  that  ten  days  before  this  he  had 
spoke  to  Bdt)inson  of  the  same-  fight,  and  of  the  interference 
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of  a  person  in  it,  that  he  intended  to  flave,  if  it  ever  come  in 
the  way.  And  there  b  no  attempt  to  attack  Robinsoii's  tee- 
timony,  or  to  account  for  the  prisoner's  language  'to  him  so  as 
to  weal^n  its  force.  In  addition  to  this,  we^haye  Ae 'State* 
ment  of  Sullivan  who  is  unimpeached,  that  on 'the  day  of  the 
homicide,  while  at  the  sale  the  prisoner  enqaired  for  Brewer 
and  threatened  to  take  his  life.  It  is  true  this  witness,  and 
Portis,  are  criticised  by  counsel,  because,  they  do  .not  name 
otherpersons  who  heard  the  statemedts  they  prove,  sedng,  in 
each  instance  others  were  near.  This  is  a  very  slight  cifcam'^ 
stance,  to  disparage  these  witnesses ;  certainly  not  suffioieat 
to  discredit  them,  uncontradicted  and  unimpeaohed  as  they 
are.  And  the  truth  of  the  evidence  of  the  threats  previausly 
made,  and  of  the  confession,  subsequent  to  Ithe  kiUiag,  le 
strongly  corroborated  and  fortified  by  the  eonduet  of  Clark, 
from  the  time  he  arrived  at  Berlin  up  to  the  moment  of  the 
fatal  act.  On  first  meeting  with  Brewer,  he  exhibited  his  ill 
Uood  towards  him.  It  is  true  tliey  ahook  hands,  but  Claric 
immediately  said  he  was  angry  with  Iftnewer  and  commenced 
abusing  him.  The  disgusting  detail  of  his  conduct  during 
that  afternoon,  presents  an  almost  continuous  scene  of  annoy- 
ing and  aggravating  pursuit  of,  and  abusive  epithets,  ad- 
dressed to  Brewer,  calculated,  and  no  doubt  intended  to  irri- 
tate Brewer,  so  as  to  induce  him  to  strike  the  prisoner.  In 
this  object  he  failed  for  a  long  time.  Brewer  was  much  the 
largest  man,  and  could  easily  overcome  Clark  in  a  personal 
struggle.  He  was  evidently,  greatly  disinclined  to  have  any 
collision  with  Clark;  either  because  he  was  conscious  of  his 
superior  strength,  and  in  the  calmness  of  his  quiet  temper, 
des{{i8ed  the  bravadoes  <^  his  adversary;  or  because  he  had 
seen  Clark  with  dangerous  weapons;  which  he  £d  not  intend 
to  give  him  an  excuse  for  using.  Be  this  as  it  may,  such  was 
the  difficulty  on  the  part  of  Clark  to  provoke  a  fight,  that  he 
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had  die  temerity  at  one  time  to  strike  Brewer  in  Beard's  gro- 
cery. He  immediately  ran  oat  of  the  house  and  drew  a  knife 
supposing  no  doubt  Brewer  would  follow  him,  and  this  con- 
duct on  the  part  of  Clark,  commencing  the  moment  the  par- 
ties met  at  Berlin,  and*  kept  up  until  the  moment  at  which  the 
pistol  was  fired,  without  any  provocation  on  the  part  of 
Brewer  on  that  day,  proves  beyond  a  doubt,  that  the  motive 
for  this  conduct  on  the  part  of  the  prisoner,  originated  in  some 
previous  offence,  which  had  created  ill  will  towards  Brewer. 
And  this  conclusion,  so  evident  from  the  facts  that  occurred  at 
Berlin,  about  which  there  is  no  discrepancy  in  the  proof,  nat- 
urally coincides  with  the  evidence  of  Robinson,  Sullivan  and 
Portis,  and  corroborates  (if  corroboration  were  necessary,)  Ae 
statement  of  these  witnesses.  Believing  therefore,  that  the 
facts,  stated  by  these  witnesses  are  to  be  ftilly  relied  on,  and 
there  being  no  question  as  to  the  eorrectness  of  the  verdict, 
if  they  are  true,  we  have  not  thought  it  proper  to  discuss  the 
principle  which  the  transaction  at  Berlin  would  have  raised. 
Affirm  the  judgment. 


Henning  1^^.  Vanhook. 

In  an  action  of  debt,  or  indebUtUut  aitumpsit  for  the  purohate,  money  of  a  •!•▼•» 
•old  and  delivered » the  defendant  cannot  setroff  tlie  damages  acciuing  to  bim  bj 
reaaon  of  a  breach  of  warranty  in  the  bill  of  tale. 

This  case  of  assumpsit  was  tried -by  judge  Read  and  a  jury, 
at  the  December  term  of  the  circuit  court,  held  in  Jackson,  in 
1646,  Verdict  and  judgment,  on  the  plea  of  non-asgimpsit, 
for  the  plaintiff.    The  defendant  appealed. 

McCkmahan  and  McCldkm^  for  the  plaintiff  in  error. 
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BuBock  and  ScuHock,  for  the  defendant  in  error. 

The  court  will  not  disturb  the  verdict.    9  Yerg.  290;  3  ^ 
Humph.  146. 

In  an  action  for  purchase  money,  breach  of  warranty  is  not 
admissible  as  a  defence.  2  Barn.  &  Aid.  664;  4  M.  &  W. 
155;  Chitty  on  Contracts,  2,  459,  471. 

TuRi^BT,  J.  delivered  the  opinion  of  the  court. 

This  is  action  of  assumpsit,  brought  in  the  Madison  circuit 
court  by  Jacob  E.  Yanhook  against  Wm.  H.  Henning,  to  re- 
cover two  hundred  dollars,  the  price  of  a  negro  woman  sold 
and  delivered  by  the  plaintLS*  to  the  defendant. 

To  tlus  action,  the  defendant  pleaded  the  general  issue, 
non-assumpsit,  upon  which  there  was  a  verdict  and  judgment 
for  the  plaintiff  and  an  appeal  therefrom  to  this  court. 

Upon  the  trial,  it  appeared  from  the  testimony  of  Matthew 
Whitdaw,  that  he,  as  agent  of  the  plaintiff,  sold  and  deliver- 
ed the  negro  woman  to  the  defendant  some  time  in  December 
1845,  at  the  price  of  two  hundred  dollars,  which  was  to  be 
paid  on  the  1st  day  in  February  1846.  That  the  plaintiff 
was  to  execute  a  bill  of  sale  for  her  as  soon  as^it  could  be 
done,  he  being  at  that  time  in  the  county  of  Henderson. 

That  shortly  afterwards  a  bill  of  sale  was  executed  accord- 
ingly by  the  plaintiff,  which  the  witness  called  at  the  house 
of  the  defendant  to  deliver  to  him,  but  did  not  do  so  because 
he  was  not  at  home.  This  bill  of  sale  was  produced  by  the 
witness  on  trial  and  is  exhibited  in  the  bill  of  exceptions,  and 
it  contains  a  covenant  of  warranty  of  soundness  both  of  body 
and  mind  of  the  slave  sold  to  the  defendant. 

John  Henning  and  Francis  Henning  two  witnesses  for  the 
defendant,  proved,  that  by  the  terms  of  the  sale  the  defendant 
was  to  keep  the  negro  on  trial  till  1st  of  February  1846,  and 
if  she  proved  sound,  plaintiff  was  to  give  him  a  sound  bill  of 
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sale  for  her,  and  he  was  to  pay  two  hundred  dollars.  This  is 
denied  by  the  witness  Whitelaw,  who  made  the  contract  for 
the  plaintiff;  he  says;  "there  was  no  condition  of  any  sort  in 
the  trade:  there  was  no  agreement  that  defendant  should  keep 
the  negro  until  the  1st  of  Febrvary  1846,  and  that  if  she 
proved  sound  up  to  that  time,  plaintiff  was  to  give  a  soond 
bill  of  sale  for  her,  and  defendant  was  to  pay  two  'hundred 
dollars.".  In  December  1846,  the  negro  woman  died  and  there 
is  much  proof  pro  and  con,  upon  the  question  as  to  whether 
the  disease  of  which  she  died  orginated  at  a  period  anterior 
or  posterior  to  the  sale:  but  we  have  not  deemed  it  necessary 
to  discuss  the  merits  of  the  controversy  upon  this  point,  be- 
cause we  are  clear  that  according  to  the  repeated  abjudications 
of  this  court,  there  is  not  such  a  preponderancy  of  proof 
against  the  verdict,  as  will  warrant  us  in  setting  it  aside  as 
being  against  evidence. 

Upon  the  whole  case  the  circuit  judge  charged  the  jury, 
''that  if  they  found,  that  by  the  contract  of  sale  the  plaintiff 
was  not  to  warrant  the  soundness  of  the  negro,  they  would 
find  for  the  plaintiff,  unless  there  was  fraud  or  suppression  of 
the  truth  on  the  part  of  the  plaintiff;  that  in  investigating  the 
question,  as  to  whether  there  was  a  warranty  or  not,  they 
were  to  view  the  bill  of  sale,  produced  on  the  trial,  on  the  part 
of  the  plaintiff  as  persuasive  only  of  the  fact,  that  the  plain- 
tiff was  to  warrant  the  soundness  of  the  negro  at  the  time, 
and  not  as  absolute  proof  of  the  fact." 

''That  if  they  believed  a  warranty  of  soundness  was  to  be 
given,  they  would  enquire  whether  she  was  sound  at  the  date 
of  the  trade  in  December  1845.  If  they  found  that  she  was, 
they  would  find  for  the  plaintiff;  if  not,  tbey  would  find  for 
defendent.  That  if  they  folmd  that  there  was  a  condition  in 
the  sale,  that  the  defendant  should  keep  the  negro  till  the  1st 
of  February  1846,  with  a  view  of  testing  her  health,  that  the 
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test  was  to  be  applied  to  the  date  of  the  trade  and  not  to  the 
let  of  February  1846." 

Exceptions  are  taken  to  the  legality  of  this  charge  in  sev- 
eral particulars,  but  we  think  t&at  upon  a  careful  examination 
of  it,  it  );vill  be  found  to  be,  though  a  little  awkward  in  a  few 
expressions,  to  be  in  the  main  correct,  and  if  erroneous  in 
any  particular,  as  we  incline  to  think  it  is,  that  the  error  is 
committed  in  favor  of  the  defendant  and  against  the  plaintiff, 
and  consists  in  permitting  a  defence  to  the  action  arising  out 
of  a  breach  of  a  covenant  of  warranty  of  soundness,  sup- 
posed  to  have  been  contracted  on  the  part  of  the  plaintiff  at 
the  time  of  the  sale.  This  does  not  in  our  opinion,  constitute 
a  proper  case  of  recoupment,  which  it  was  no  doubt  consider- 
ed to  be  by  the  circuit  judge  who  tried  this  cause. 

The  doctrine  of  recoupment  is  only  applicable  to  cases 
when  there  has  been  a  special  contract  which  has  been  par* 
tially  executed,  but  not  according  to  its  terms;  then  the  defen- 
dant is  liable  to  the  plaintiff,  not  upon  the  special  contract 
which  he  has  failed  to  execute,  but  upon  an  indebUattis  assunqh 
sk  for  so  much  as  the  defendant  may  be  found  ex  equo  et  honoy 
to  pay  for  the  partially  05  defectively  executed  contract,  and 
in  such  case  in  order  to  ascertain  what  the  defendant  does 
ex  eqwo  et  bono  really  owe,  he  shall  be  allowed  by  way  of  re- 
coupment such  damages  as  he  has  sustained  by  reason  of  the 
non-performanc^  of  the  contract  as  it  was  entered  into  by 
the  plaintiff  and  which  he  could  recover  by  a  cross  action:  see 
the  cases  of  Porter  vs.  WoodSy  Stacker  4*  Cb.,  8rd  Hump.,  and 
CnmA  vs.  ihK&r,  5th  Himip.  586.  But  tiiis  is  very  different 
from  the  case  of  an  executed  contract,  as  is  the  case  of  tiie 
sale  and  delivery  of  a  negro,  with  a  warranty  of  soundness, 
though  the  purchase  money  be  not^paid,  and  has  to  be  sued 
for  it.  In  such  case,  if  there  be  a  breach  of  th^  covenant,  the 
damages  arising  therefrom  cannot  be  recouped  in  an  actaon 
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for  the  purchase  moDey,  because  the  purchase  money  is  due 
by  express  contract  not  depei^dent  upon  the  warranty,  but  in- 
dependent of  it  and  the  damages  for  a  breach  of  the  covenant 
are  also  due  by  the  express  contract  not  dependant  upon  the 
payment  of  the  purchase  money  but  independent  of  it,  and  in 
neither  case  can  the  one  be  set  off  against  the  other;  that  is, 
in  an  action  for  the  purchase  money,  the  vendee  cannot  de- 
fend himself  by  saying,  you  warranted  this  property  to  be 
sound,  which  it  was  not,  in  consequence  of  which  Phave  sus- 
tained damages;  such  damages  are  unliquidated  and  it  would 
be  productive,  of  much  perplexity  and  delay  to  attempt  a 
liquidation  of  them  in  a  defence  to  an  action  of  debt  or 
indebilatus  assumpsit  for  a  specified  sum  of  money  due  by  ex- 
press contract;  neither  can  the  vendor  in  an  action  upon  the 
covenant  of  warranty  defend  himself  by  saying  you  owe  me 
the  purchase  money  for  the  property,  and  until  you  pay  it  you 
can  have  no  judgment  against  me  for  a  breach  of  the  war- 
ranty. The  promise  to  pay  the  money  is  the  consideration  of 
the  warranty  and  it  is  equally  good  as  if  it  had  been  paid 
unless  the  payment  be  a  condition  precedent.  The  doctrine 
of  set-off  is  well  understood  and  has  no  applicabilify  what- 
ever  to  such  cases.  Then  the  defence  sought  to  be  set  up  as 
arising  out  of  the  warranty  was  not  a  legal  defence,  and  all 
that  was  said  upon  the  subject  by  the  judge  to  the  jury  was 
immaterial  to  the  matters  really  at  issue  between  the  parties. 

But  independent  of  this  we  think  there  is  no  error  in  tke 
charge:  the  covenant  of  warranty  in  the  bill  of  sale  could  not 
have  been  considered  as  conclusive  evidence  that  there  was 
a  contract  of  warrimty  at  the  date  of  the  sale,  becaxise  the 
defendant  did  not  depend  upon  the  covenant  in  the  bill  of 
sale,  for  it  had  never  been  delivered  to  him,  was  not 
produced  or  relied  upon  by  him  at  the  trial,  and  of  course  aU 
that  the  judge  could  say  upon  the  sulgeet  was  that  the  exis- 
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tence  of  the  covenant  in  the  bill  of  sale  was  persuasive  or 
presumptive  evidence  that  the  plaintiff  was  bound  by  the 
contract  to  warrant  sotindness  of  the  negro. 

Neither  is  there  any  error  in  that  portion  of  the  eharge 
which  says  "that  if  the  jury  should  find  that  there  was  a 
condition  in  the  contract  that  the  defendant  was  to  keep  the 
negro  until  the  1st  of  February  1846,  with  the  view  of  testing, 
her  health,  that  the  test  was  to  be  applied  to  the  date  of  the 
trade  and  not  to  the  Ist  of  Februijry  1846." 

By  this  the  pledge  obviously  means  that  the  possession  of 
the  negro  till  the  1st  of  February  1846,  was  intended* to  give 
time  for  observation,  for  the  purpose  of  ascertaining  whether 
the  negro  was  sound  at  the  date  of  the  sale  in  December 
1845,  and  not  for  the  purpose  of  ascertaining  whether  she 
would  be  sound  on  the  Ist  February  1846,  and  this  is  certainly 
the  correct  view  of  such  a  condition,  if  it  existed,  for  it  cannot 
be  conceived  that  the  plaintiff  intended  to  guarantee  the 
soundness  of  the  negro  at  a  period  of  time  posterior  to  the  date 
of  the  sale. 

Upon  the  whole  view  of  the  case,  then,  we  find  no  error  in 
the  proceedings  in  the  court  below,  and  affirm  the  judgment. 
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Delahay  vs.  MsMdran  lira.  Co. 

Oorenaiit  on  a  policy  of  insurance.  A  failiird  on  tha  port  of  the  attared  to  ditdote 
the  eaifttence  of  a  mortgage  on  the  propenj,  is  not  a  cireainslanoe  material  to  the 
risk,  and  will  not  avoid  the  policy. 

In  this  case  a  verdict  and  judgment  were  rendered  in  favor 
of  the  defendant,  in  commercial  and  criminal  court  at  Mem- 
*  phis,  King,  judge,  presiding.    The  plaintiff  appealed. 

McClaTuxkan^  Barry,  and  I)dqfiddyioT  the  plaintiff. 

£.  M.  YergcTy  for  the  defendant. 

Grbbn,  J.y  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant,  on  a  policy  of  insurance. 

On  the  trial,  a  mortgage,  executed  by  the  plaintiff  to  secure 
a  debt  due  by  him  to  the  mortgagee,  and  in  iVdl  force  at  the 
date  of  the  policy,  was  given  in  evidence  by  the  defendant. 
The  plaintiff  did  not  disclose  to  the  underwriters,  the  exist- 
ence of  the  mortgage  when  he  made  his  application  for  insur- 
ance. The  court  charged  the  jury,  among  odier  things,  '^that 
they  must  enquire,  if,  at  the  time  of  insurance,  there  was  any 
incumbrance,  or  mortgage  on  the  property  insured,  and  witether 
plaintiff  had  informed  defend€utit  of  the  same.  If  a  mortgage, 
or  trust  deed,  or  other  incumbrance  did  exist,  which  the  plain- 
tiff did  not  communicate  to  defendant,  it  was  such  a  conceal- 
ment as  would  have  rendered  the  policy  void."  The  jury 
found  for  the  defendant,  and  the  plaintiff  moved  for  a  new 
trial,  which  was  refused,  and  he  prosecuted  tius  appeal  in  error. 

We  think  his  honor  erred  in  the  instruction  to  the  jmy.  A 
mortgage  or  deed  of  trust,  is  only  a  securi^  for  the  debt,  and 
if  the  property  be  destroyed,  the  debt  remains ;  so  that  the 
assured  has  as  much  interest  in  protecting  the  property,  as  if 
there  were  no  incumbrance  on  it.    It  may  be  that,  practically. 
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8om6  bad  men  might  be  wiUing,  that  property  intored  by 
them,  on  whieh  was  an  incambrance,  shoald  be  destrdyed,  in* 
tending  to  act  dishonestly  with  the  creditor,  and  to  pocket  the 
inmn>ance  money — ^but  we  cannot  make  the  assumption  that 
snch  wonld  be  the  case,  and  establish  it  as  a/ole  of  decision. 
The  ease  of  Strong  vs.  J%e  Mtmufaciuring  Inguranee  Company^ 
10  Pick.  R.  40,  is  refered  to  in  the  case  of  Catron  vs.  Ins.  Co. 
6  Hump.  R.  176,  and  the  principle  there  aciyndged  is  recog- 
nized. Upon  reviewing  those  cases,  we  re*affirm  the  princi- 
ple, that  a  failure  on  the  part  of  the  assured,^  disclose  the 
existence  of  a  mortgage  on  .the  property,  is  not  a  circumstance 
material  to  the  risk,  and  will  not  avoid  the  policy. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  another  trial. 


Wood  t».  TusmcR. 

Wtiefs  land  tms  told  tt  esBeHtloD  Mie,  «dd  tb«  exeeatioo  debtor  in  poMMiiioii,  laMtd 
tb*  \uAt9  m  tbird  peftoo  sfter  the  tele,  die  lestee  oaanot  sot  up  the  tkle  of  the  ven* 
detf  ma  a  defence  a^inst  the  action  of  the  lewor. 

This  is  an  action  for  a  forcible  detainer,  brought  by  Wood 
against  Turner,  before  three  magistrates  of  the  county  of  Gib- 
son, to  recover  the  possession  of  a  tract  of  land,  lying  in  said 
county.  On  the  14th  of  January,  1846,  the  case  came  on  for  trial. 
The  justices'  judgment  recites,  that  Wood  was  the  owner  of  the 
land,  the  possession  of  whidi  was  sued  for;  that  it  was  sold 
at  execution  sale;  that  Hoover  became  the  purchaser;  and 
title  having  been  made  to  him,  he-sold  and  conveyed  to  Tur- 
ner, and  that  Turner  was  entitled  to  the  possession  of  the 
premises.  Judgment  was  thereupon  rendered  for  the  defend^ 
ant,  notwithstanding  the  fact,  that  Wood,  after  the  execution 
sale,  had  leased  the  land  to  Turner.    The  case  was  taken  by 
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the  plaintiff  to  the  pircuit  court  of  Gibson  county  by  writ  of 
certiorari^  where  it  was  tried,  and  a  judgment  rendered  for  the 
defendant.  The  plaintiff  appealed,  and  the  case  was  reversed 
in  the  supreme  court.  See  7  Humphreys'  p.  517.  The  caae 
was  again  tried  ^t  the  March  term  1848,  by  judge  Fitzgerald, 
and  judgment  rendered  for  the  defendant.  The  plaintff^ 
pealed.  The  facts  of  the  case  are  sufficiently  stated  in  the 
opinion  of  the  court. 

ToUeUf  for  the  plaintiff.  % 

8.  Williams,  for  the  defendant. 

He  cited  8  Cow.   13.    8  Yei^er  182,    5  Yerger  217.    4 
Yerger  458.    7  Hump.  517. 

TuRLGT,  J.  delivered  the  opinion  of  the  court. 

This  case  was  before  the  court  on  appeal  in  error  from  ns 
Gibson  circuit  court  at  a  former  term,  and  was  then  reversed 
and  remanded  tor  a  new  tried.  In  the  opinion  then  delivered 
by  Judge  Green  it  is  stated  ''that  it  appeared  in  evidence  that 
the  land  in  controversy  was  levied  on  as  die  property  of  tha 
plaintiff,  Wood,  by  virtue  of  a  judgment  and  execution  agaiasl 
him,  and  was  sold  by  the  sheriff  on  the  4di  day  of  November, 
1843,  and  purchased  by  H.  B.  Hoover.  The  sheri^  executed 
a  deed  to  Hoover  on  the  5th  day  of  November,  1845,  and 
Hoover  conveyed  to  the  defendcmt.  Turner,  on  the  6(h.— 
There  was  no  evidence  that  the  plaintiff.  Wood,  waa  in  pn* 
aeaion  of  the  land  at  the  time  of  levy  and  sale  to  Hoover." 

''The  plaintiff  proved  that  the  defendant  rented  the  land 
from  him  in  1844  and  1845,  that  he  went  into  poesession  there- 
of aa  his  tenant  in  1844,  and  so  continued  in  1845.'' 

"Upon  which  the  eircuit  judge  charged  the  jury,  that  the 
judgment,  levy,  sale,  and  sheriff's  deed,  dissolved  the  relation 
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of  landlord  and  tenant  previously  existing  between  the  plain- 
tiff and  the  defendant  from  and  after  th J  execution  of  the 
deed  by  the  sheriff  to  Hoover,  the  purchaser  at  the  execution 
sale,  and  that  from  that  time  the  de  Pendant  became  by  operation 
of.  law,  the  tenant  of  Hoover,  and  it  was  his  duty  to  attorn 
to  him."  In  this  direction,  in  the  judgment  of  the  court,  the 
circuit  judge  erred,  "because,"  says  the  judge  in  continuance 
"the  deed  of  the  sheriff  did  not  take  effect  at  its  date,  but  re- 
lated to  the  sale,  and  vested  in  Hoover  a  legal  title  from  that 
period.  It  could  not  therefore  affect  the  relation  between  the 
plaintiff  and  the  defendant,  which  had  been  entered  into  after 
the  sale." 

*'It  is  true,  that  a  party  whose  land  is  sold  by  execution 
against  him  while  he  is  in  possession  of  the  premises,  is  held 
to  be  a  quasi  tenant  of  the  purchaser,  and  cannot  disputf  his 
title ;  but  here  there  is  no  evidence  that  Wood  was  ia  posses- 
'rion  at  the  time  of  the  sale.  After  the  sale,  he  rented  the  land 
to  Turner,  and  while  Turner  U  thus  in  possession,  he  takes  a 
title  from  Hoover,  and  refuses  to  deliver  possession  to  Wood. ' 
It  is  therefore  a  simple  question,  whether  a  tenant  can  be  per- 
mitted to  buy  up  an  outstanding  title,  and  thereby  protect  him- 
self against  his  landlord.  This,  it  is  admitted,  cannot  be  done; 
good  faith  requires  that  he  should  surrender  the  possession  to 
the  party  from  whoip  he  received  it,  and  whose  title  he  ac- 
knowledged by  consenting  to  hold  under  him.  The  ground  as- 
sumed by  his  honor,  that  the  isheriff's  deed  operated  to  fraittfer 
the  right  of  possession  to  the  purchaser  at  its  date,  and  not  at 
the  date  of  the  sale,  cannot  be  maintained."  At  the  March 
term,  1848,  of  the  circuit  court  for  the  county  of  Gibson,  the 
case  was  again  submitted  to  a  jury,  and  upon  Ike  tried  it  was 
proved,  in  addition  to  what  had  been  proven  on  the  former  trial> 
that  the  plaintiff,  Wood,  was  in  the  possession  of  the  premises 
in  controversy  at  the  lime  of  the  sale  to  Hoover,  and  this  coa- 

stitotes  all  the  difference  Setween  the  case  as  presented  oa  the 
47— Vol.  viU, 
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first  trial  and  the  aeeond ;  and  upon  tlfis  stale  of  tfie  fiicts,  tks 
eircnit judge  eharfed  tke  Jury  <^that  if  tke  plaintiff  was  in  pos* 
session  at  the  date  of  the  sheriff's  levy  and  sale  of  said  land, 
he  became  the  tenant  of  Hoover,  that  when  he  leased  said 
premises  to  said  defendant,  he,  Turner,  became  the  sub-tenaat 
of  said  Hoover,  and  as  such  might  lawfully  buy  the  title  of 
said  Hoover,  and  after  purchasing  the  same,  he  might  lawfii% 
hold  possession  for  himself  and  against  said  plaintiff,  Weed, 
and  that  this  would  not  be  purchasing  an  out-standing  dtle.** 
Upon  this  charge,  the  jury  returned  a  verdict  for  the  defendant, 
upon  which  there  was  judgment,  and  thereupon  the  plaintiff 
again  prosecutes  an  appeal  in  error  to  this  court. 

This  charge  of  the  circuit  judge,  we  consider  to  be  errone- 
ous.   It  seems  to  be  bsused  upon  the  ground,  that  the  only  reUr 
son  for  which  tihe  previous  judgment  in^he  cause  was  reversed 
in  this  Qourt,  was,  that  there  was  no  proof  that  the  plaiatift 
Wood,  was  in  the  possession  of  the  premises  at  the  date  of  the 
sheriff's  levy  iuid  sale  thereof  to  Hoover;  which  having  beea 
'  supplied,  cured  the  previous  ^iror,  and  warranted  the  readi* 
tien  of  a  judgment  similar  to  the  first  against  tlie  phuntiff.   If 
such  were  Ae  eonstruotion  of  the  optniea,!!  is  obvioasly  a 
misapprdiension  of  its  true  import  and  meaning,  for  the  esse 
is  certainly  deterndned  upon  much  broader  grooads;  in  realily 
vsfom  the  very  ground  upon  which  it  now  turns.    It  is  tiutt 
there  being  no  proof  of  such  possession  oa  the  part  of  the 
iduntlff  at  the  dale  of  the  sale,  it  was  held  th«t  it  eomld  not 
poBsiUy  afibct  the  relation  of  landlord  and  tenant  subsisliBK 
between  him  and  defendant  cretited  by  the  lease;  butit  is  also 
held  '^that  the  deed  of  the  sheriff  to  Hoover  did  not  take  effeet 
at i«i  date,  but  rolatad  to  the  date  of  the  sale,  and  vestedia 
him  a  legal  title  firom  that  time,  and  that  it  could  not  there- 
fere  afibot  the  raUitkin  between  the  plaintiff  and  the  de&nd- 
ant,  whiek  had  been  enftered  into  affasr  liie  sale;"  the  plain  cea- 
strMdonoftdiiehis,  that thmgh it  had  been pravmi  tbatthe 
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pbwtiff  was  in  poMessiofiL  at  the  date  ef  the  sale  to  Hoov^» 
yet  stUly  inasmuch  as  the  lease  from  the  plaintiff  to  the  de- 
fendant was  made  after  sucfaL  sale ;  and  inasmuch  as  the  deed 
of  the  sheriff  to  Hoover  operated  by  relation  to  convey  to  him 
the  legal  title,  from  the  date  of  the  8ale»  and  not  merely  from 
the  date  of  the  deed,  the  plaintiff  in  making  the  lease,  was  not 
acting  as  the  tenant  of  Hoover,  but  in  his  own  right,  that  the 
lease  operated  as  a  disseizin  of  Hoover's  title»  that  of  conse- 
quence the  defendant  was  in  possession  under  the  plaintiff, 
and  adversely  to  Hoover,  and  therefore  could  not.  protect  him- 
self by  Hoover's  title.  And  all  this  necessarily  results  from 
the  relation  in  which  a  person  in  possession  is  held  to  stand 
to  the  purchaser  of  the  premises  under  a  judgment  and  exe* 
cution  against  him;  he  is  .not  the  tenant,  but  quasi  tenant  of 
the  purchaser,  as  is  determined  in  the  opinion  under  consider* 
ation.  Now  what  restrictions  are  imposed  by  such  a  tenancy? 
He  is  estopped  from  requiring  the  plaintiff  in  ejectment  to 
show  a  connected  legal  title.  In  the  case .  of  Simbrou^h  vs. 
BaUoJij  determined  at  Jackson  in  1834,  reported  in  3rd  Hum«  * 
120,  it  is  held,  that  it  is  a  well  settled  principle  of  law,  that  in 
an  notion  of  ejectment  tlie  plaintiff  must  make  out  a  connected 
legal  title,  and  show  that  he  has  an  estate  and  the  present 
right  of  possession,  but  to  this  there  is  one  exception;  a  sher- 
iff's deed,  sustained  by  judgment,  execution  and  sale,  will  aiu- 
thorize  a  verdict  and  judgment  aginst  the  execution  debtor  in 
possession  at  the  time  of  the  levy  and  sale,  upon  the  presump- 
tion that  the  debtor  had  a  legal  estate,  sutgect  to  levy  and 
sale — and  this  is  as  far  as  has  been  gone  upon  this  sulyectt 
and  is  what  is  meant  by  a  quasi  tenancy  in  such  cases,  that  is» 
that  the  relation  partakes  so  much  of  the-  character  of  land* 
lord  and  tenant  as  to  estop  the  defendant  in  possession  from 
controverting  the  title  of  the  plwitiff  in  Refitment,  by  requir* 
ing  him  to  produce  any  otber  evidenee  of  title  than  proof  of 
his,  the  defendant's  possession,  a  judgment  and  execution 
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against  him,  a  sale  and  purchase  thereon,  and  a  deed  firom  the 
sheriff.  But  he  is  not  estopped  as  is  expressly  held  in  si^d  case 
o$  Kimbrough  against  Benton,  from  showing  that  the  defend- 
ant had  no  estate  on  which  the  lien  of  a  judgment  and  execu- 
tion could  attach;  for  otherwise,  as  is  there  said,  a  purchaser 
under  execution  could  turn  out  the  defendant  holding  by  virtae 
of  a  title  bond  or  by  force  of  an  occupant  claim,  or  as  a  nak- 
ed trespasser  upon  the  land  of  another,  when  no  interest  was 
or  could  be  acquired  by  the  purchaser,  and  when  an  entry  on 
the  premises  recovered  would  be  a  trespass  in  the  sheriff  who 
executed  the  writ  of  possession.  Further  than  this  case  goes,  the 
courts  of  this  state  have  never  gone  upon  this  subject,  and  tUfl 
is  what  is  meant  always  when  this  kind  of  relation  is 'charac- 
terized as  a  quasi  tenancy.  To  extend  it  as  far  as^  the  circuit 
judge  has  done  in  this  case,  would  make  it  an  absolute  tenan- 
cy, and  cause  it  to  operate  as  a  complete  estoppel  upon  the 
tenant.  In  fact,  the  judge  calls  it  a  tenancy,  and  not  bl  quasi  ^ 
tenancy,  and  says  that  the  defendant  would,  under  the  proof, 
be  a  sublessee  of  Hoover.  This  is  clearly  a  mistake.  The  courts, 
for  want  of  a  term  to  express  in  a  few  words  the  nature  of  this 
relation,  have  used  that  of  qiuisi  tenancy,  meaning  thereby  to 
show  that  it  is  not  a  tenancy,  for  if  it  were,  there  would  be  an 
end  of  any  difficulty  upon  the  subject,  and  no  necessity  of  any 
other  term  than  tenancy.  Then  the  person  in  possession  of 
lands  sold  by  virtue  of  a  judgment  and  execution  against  him- 
self, when  an  action  of  ejectment  is  brought  to  turn  him  out  of 
possession,  can  require  no  further  evidence  of  plaintiff's  title, 
than  the  judgment  against  himself,  an  execution  and  sale 
thereon,  and  a  deed  of  conveyance  from  the  sheriff;  he  is  thus 
far  quasi  the  tenant  of  the  plaintiff;  if  he  had  been  the  tenant* 
he  could  have  been  turned  out  of  possession  upon  proof  of  the 
lease,  and  that  its  term  had  expired,  because  he  is  estopped 
from  controverting  the  title  of  his  landlord,  unless  this  relation 
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has  heen  teraiinated  either  by  the  act^of  landlord  or  by  the 
operation  of  law.  We  have  entered  into  this  examination, 
because  it  has  been  made  necessary  by  the  view  taken  of  the 
case  by  the  circuit  court.  But  this  is  not  a  suit  between  the 
purchaser  at  execution  sale  and  the  defendant  in  the  execu- 
tion. If  Hoover  were  the  plaintiff  in  an  action  of  ejectment 
against  Wood,  under  the  proof  as  contained  in  this  rec(»*d, 
we  would  hold  that  he  would  be  entitled  to  recover  upon  the 
principles  determined  in  the  case  of  Kimbrough  against  Benton. 
But  this  is  an  action  of  forcible  detainer,  brought  to  re- 
cover the  possession  of  the  premises  leased  by  the  plain- 
tiff, Wood,  to  the  defendant,  Turner;  the  proof  is  clear  that 
the  lease  was  made,  and  that  Turner  entered  into  possession 
under  it,  ajid  that  the  lease  was  made  after  the  sale  nn- 
der  the  execution  and  judgment  against  Wood  to  Hoover,  and 
that  it  has  expired.  There  is  no  pretence  for  holding  that 
the  relation  of  landlord  and  tenant  created  between  the  plain- 
tiff and  defendant  by  the  lease,  was  affected  by  this  sale.* 

It  is  true,  that  if  one  make  a  lease  and  afterwards  convey 
his  estate  to  another,  he  has  dissolved  by  his  own  act  the  rela- 
tion  subsisting  between  him  and  his  tenant,  and  cannot  after- 
wards turn  him  out  of  possession  by  virtue  of  the  relation 
created  by  the  lease,  but  the  tenant  may  defend  himself  by 
showing  title  in  the  vendee  of  his  previous  landlord,  under 
whom  he  entered  into  possession,  and  so  it  unquestionably  is, 
when  after  the  lease  the  landlord's  estate  is  sold  by  execution 
on  a  judgment  against  him,  and  conveyed  by  the  law  to 
another; for  the  relation  of  the  landlord  and  tenant  has  been 
dissolved  by  operation  of  law,  which  is  as  effectual  as  if  it  had 
been  by  the  act  of  the  landlord  himself.  But  as  we  have  seen 
that  is  not  this  case;  for  the  relation  of  landlord  and  tenant 
commenced  between  the  parties  by  lease  after  the  sale  to 
Hoover,  and  t^is  relation  has  not  been  dissolved  either  by  the 
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act  of  the  plaintiff,  or  h^  operation  of  law  since ;  bat  it  is  still 
subsisting,  and  the  case  still  stands  as  it  did  before  in  this  coart, 
presenting  as  was  then  said,  the  simple  question  whether  a 
tenant  can  be  permitted  to  boy  up  an  outstanding  titie,  and 
thereby  protect  himself  against  his  landlord,  whidi  we  now,  as 
then,  hold  he  cannot  do. 

Let  the  judgment  of  the  circuit  court  be  again  reversed,  and 
the  cause  remanded  for  another  trial. 


Hbndeeson  et  cd.  vs.  T.  S.  &  R.  Galloway. 

1.  A  conveyance  \n  trust  to  pay  debts,  implies  a  power  to  sell. 

2.  Where  by  the  terms  of  a  deed,  the  trustee  is  reqbired  to  ^ve  notice  to  the  bai^gaiaor 
of  time  and  place  of  sale;  the  giving  of  such  notice  is  in  the  nature  of  condition 
precedent,  and  if  such  notice  be  not  given,  the  sale  is  void,  and  communicates  no 
title  to  the  purchaser. 

3.  The  recital  in  a  sherilTs  deed,  made  in.  persuanoe  of  legal  authority,  is  evidence 
against  third  persons.  Not  so  with  regard  to  the  recitals  in  a  deed  of  trust.  The 
trustee  is  a  private  individual,  and  his  dadaratioos  are  not  evidence. 

Henderson  and  Pavatt  sued  Thomas  S.  and  R.  Galloway, 
in  ejectment,  in  the  circuit  court  of  Carroll  county.  A  verdict 
and  judgment  were  rendered  for  the  defendants:  Fitzgerald, 
judge,  presiding*    The  plaintiffs  appealed. 

/.  K.  4*  ^-  Hawkiris,  for  the  plaintiffs. 

S.  M.  JaneSf  for  the  defendants. 

McKnmET,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment.  The  lessors  of  the  plaintiff 
and  the  defendants,  both  derive  titie  to  the  land  described  in 
the  declaration,  through  James  M.  Henderson,  as  follows: 
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The  said  Jamee  M.  Henderson,  on  the  82nd  day  of  Jannaiy, 
1841,  conveyed  his  interest  in  said  land,  by  deed  of  trust,  to  A. 
A.  Henderson,  as  trustee,  to  secure  the  amount  of  two  jn^g* 
ments,  one  in  favor  of  R.  Henderson,  and  the  other  in  favor  of 
Hamilton  &  Henderson,  amounting  together  to  the  sum  of 
#250.  The  condition  stipulates,  that  if  the  said  James  M.  Hen- 
derson, or  his  representatives,  should  pay  said  sum  of  money 
on  the  5th  day  of  February,  1641,  "then  this  deed  shall  be 
void,  but  not  otherwise — ^the  said  A.  A.  Henderson,  before  ex- 
posing to  sale  the  above  property,  first  ^ving  the  undersigned, 
James  M.  Henderson,  ten  day's  notice  of  the  place  and  time 
of  sale."  The  money  not  being  paid  on  the  day  stipulate<f, 
the  trustee  sold  the  land  ifi  controversy,  under  the  deed  of 
trust  on  the  17th  day  of  February,  1841,  and  R.  H.  Hend^ 
son  and  D.  D.  Hamilton  became  purchasers,  they  being  the 
creditors  provided  for  in  said  deed.  The  trustee,  on  the  same 
day  of  the  sale,  executed  a  conveyance  to  the  above  named 
purchasers,  in  which  it  is  recited,  that  previous  to  die  sale,  he 
gave  to  said  James  M.  Henderson  ^'ten  day's  notice,  also  ad- 
vertised for  ten  days  at  three  public  places,"  &c.  On  the  9th 
day  of  February,  1845,  said  D.  D.  Hamilton  conveyed  his  in- 
terest to  S.  C.  Pavatt,  in  said  land.  James  M.  Henderson,  on 
the  4th  day  of  January,  1842,  executed  a  second  deed  of  trust, 
whereby  he  conveyed  the  same  land,  together  with  other  pro- 
perty, to  C.  S.  Woods,  as  trustee,  to  secure  a  debt  of  $950,  due 
to  the  defendants,  Thos  S.  and  R.  Galloway ;  and  empowered 
said  trustee,  on  &iluretopay  the  debt  in,  twelve  months,  to  make 
sale  of  the  property  conveyed,  &c.  The  money  was  not  paid^ 
and  on  the  8rd  day  of  June,  1844,  the  land  in  dispute  was 
sold,  pursuant  to  the  deed  of  trust,  the  defendants  became  the 
purchasers,  and  on  the  same  day  received  from  the  trustee  a 
conveyance. 

The  only  evidence  introduced  on  the  trial,  as  appears  from 
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the  bill  of  exceptions,  was  the  deposition  of  A.  A.  Henderson, 

the  trustee  in  the  first  deed  of  trust,  taken  on  behalf  of  the 
lessors  of  the  plaintiff,  for  the  purpose  of  showing  that  notice 
had  been  given  to  James  M.  Henderson,  as  required  by  the 
deed,  previous  to  the  sale.  The  witness  in  his  examination 
in  chief  says,  his  impression  is,  that  he  gave  to  James  M. 
Henderson  the  notice  required  in  the  deed,  and  also  gave 
written  notice  at  three  different  places  in  the.  county.  On 
cross  examination,  he  said,  that  he  had  kept  a  copy  of  the  ad- 
vertisement, with  S.  C.  Pavatt's  memorandum  thereon,  that 
he  saw  it  posted  at  the  store  of  Henderson,  in  Huntiagdon ; 
but  that  he  had  no  copy  of  any  personal  notice  to  James  M. 
Henderson,  and  in  fact  he  was  not  confident  that  he  gave  any 
such  notice. 

w 

The  court  instructed  the  jury,  in  substance,  that  if  it  were 
proved  that  notice  had  been  given  to  James  M.  Henderson,  by 
the  trustee,  as  required  by  the  deed  of  trust,  the  lessors  of  the 
plaintiff  would  have  the  older  and  better  title,  and  would  be 
entitled  to  recover  the  land  sued  for;  but  it  must  appear  that 
such  notice,  either  verbal  or  written,  had  been  given  to  said 
James  M.  Henderson,  and  that  notice,  by  advertisement^  put 
up  at  public  places  in  the  county,  would  not  suffice,  unless  it 
were  proved  that  said  Henderson  had  seen  such  notice.  The 
court  further  charged,  that  the  recital  in  the  deed,  made  by  the 
trustee  to  Henderson  &  Hamilton,  that  he  had  given  the  no- 
tice as  required  by  the  deed  of  trust,  would  not,  as  against  the 
defendants,  be  prima  facie  evidence  of  the  fact  of  his 
having  done  so.  The  court  also  charged,  that  the  deed  from 
the  trustee  to  Hamilton  &  Henderson,  was  not  an  assignment 
of  the  mortgage  or  deed  of  trust,  but  an  absolute  conveyance 
of  the  estate.  The  jury  found  a  verdict  for  the  defendants, 
upon  which  judgmefit  was  rendered.  The  court  having  re- 
fused to  grant  a  new  trial,  *  a  writ  of  error  was  prosecuted 
to  this  court. 
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We  think  there  is  no  error  in  this  record  to  the  prejudice  of 
the  plaintiffs. 

Ist.  The  position  assumed  for  the  plaintiffs  in  error,  that  the 
conveyance  made  by  the  trustee,  A.  A.  Henderson,  pursuant  to 
the  trust  sale,  ought  to  be  held  to  oper^ite  as  ^n  assignment  of 
the  interest  in  the  deed  of  trust,  and  that  the  lessors  of  the 
plaintiff  were  thereby  vested  with  the  legal  title  to  the  land 
sued  for,  is  wholly  untenable.  The  power  of  sale  conferred 
upon  the  trustee  in  this  case  was  a  special,  limited  power, 
and  its  exerciso  conditional,  dependant  upon  the  failure  of  the 
maker  of  the  deed  to  discharge  the  debt  within  the  time  stip- 
ulated. TJie  specific  mode  of  executing  the  power  was  pre- 
scribed  in  the  deed,  and  none  other  could  be  adopted  by  the 
trustee.  There  was  no  authority,  express  or  implied,  commu- 
nicated to  him  in  any  event,  either  to  assign  the  deed  of  trust 
or  interest  in  the  land,  or  to  delegate  the  trust  to  another. 
But,  even  if  power  to  assign  had  been  expressly  given,  the 
conveyance  executed  to  Henderson  &  Hamilton  in  this  case, 
would  have  been  an  unauthorized  and  void  execution  of  such 
power.  It  does  not  purport  to  be  an  assignment  of  the  mort- 
gage or  deed  of  trust,  but  an  absolute  sale  and  conveyance  of 
the  estate. 

2.  When  by  the  terms  of  the  deed,  the  trustee  is  required 
before  making  sale,  to  give  notice  to  the  bargainor  of  the  time 
and  place  of  sale,  the  giving  of  such  notice  Iq  in  the  nature  of 
a  condition  precedent ;  and  if  not  complied  with,  the  sale  is 
unauthorized  and  void,  and  will  communicate  no  title  to  the 
purchaser.  And  if  the  requirement  be  that  personal  notice 
shall  be  given,  the  trustee  cannot  substitute  notice  by  adver- 
tisement in  a  newspaper,  or  at  some  public  plaice  or  places, 
because  not  within  the  scope  of  his  authority,  and  also  because 
such  a  departure  on  the  part  of  the  trustee,  might  be  made  to 
defeat  the  very  object  of  the  requirftnent,  by  enabling  him  to 
sell  the  property  without  the  knowledge  of  the  party  making 


JAOKSON: 

[HenderMMi  et  al.  ««.  Ti  B.  A  B.  GaltomiT.] 

the  deed.  The  matter  of  fact  as  to  whether  or  not  notice  was 
given,  was  submitted  to  the  jury  upon  a  charge  exoeedingly 
favorable  to  the  plaintiffs,  to  say  the  least  of  it;  and  we  are 
not  prepared  to  say  that  they  did  not  arrive  at  the  proper  con- 
clusion. 

3.  The  charge  of  the  court  in  regard  to  the  effect  of  the  re- 
cital of  notice  in  the  deed  made  by  the  trustee  to  the  pur- 
chasers, was  strictly  correct.  The  recital  of  notice  in  a  sher- 
iff's deed,  bears  no  analogy  to  this  case.  The  return  or  re- 
cital of  a  sheriff,  being  the  official  act  of  a  public  nuniRterial 
officer,  made  upon  oath,  and  pursuant  to  an  authoritiy  con- 
ferred upon  him  by  law,  has  very  properly  been  held  to  be,  at 
lesst, prima  facie  evidence  against  third  persons;  but  no  snch 
effect  ever  has  been,  or  can  be  given  to  the  act  of  a  mere  pri- 
vate individual. 

We  do  not  think,  as  insisted  upon  by  the  counsel  of  die  de- 
fendants, that  the  sale  made  by  the  trustee  was  void,  because 
the  deed  did  not  confer  upon  him,  in  terms,  a  power  to  sell. 

■ 

The  deed  must  be  construed  according  to  the  obvious  intention 
of  the  parties.  It  must  be  taken  that  they  intended  the  deed 
should  have  some  effect;  and  it  should  be  so  expounded  as  to 
render  it  operative  in-  effecting  the  purpose  and  object  which 
it  was  designed  to  accomplish.  Where  the  intention  of  the 
parties  is  manifest,  it  must  prevail,  although  it  be  not  fully  or 
clearly  expressed,  or  even  although  it  may  not  seem  consist- 
ent with  the  terms  actually  employed.  There  is  no  difficulty 
upon  this  point.  The  conveyance  to  the  trustee  for  the  pur- 
pose of  securing  debts,  and  the  express  provision  contained  in 
the  deed,  that  before  exposing  the  property  to  side,  the  trustee 
should  first  give  ten  day's  notice,  necessarily  imply  a  power  to 
sell  the  land,  and  indeed  admits  of  no  other  construction. 
Let  the  judgment  of  the  circuit  court  be  affirmed. 
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Afflewbitb  vs.  Allbv. 

J .  The  tiRdAvit  on  whieh  a  writ  of  roplevin  ii  MMied,  may  be  amended  by  Hitoe  of  the 
act  of  1809,  cb.  49.  mc.  21,  and  alto  bj  vinne  of  tbe  ae(  of  1846,  oh.  65,  eeo.  4. 

%  Afrihirftof  edaiideradoiilisafooddefeiioetDaaezeoutofyeoiitract.  Itkotbenriae 
wbera  the  contract  it  executed.  In  the  following  caie,  it  ii  held,  that  the  defisndant, 
who  had  regained  the  poaeeMion  of  property  by  violenoe  which  he  had  sold  and  do- 
livered,  ooold  not  defend  hineelf  egvntt  an  action  for  the  properly  by  proof,  that  he 
had  received  nothing. 

3.  What  if  a  good  eoneideration,  it  a  queetion  ot  law. 

Allen  appeared  before  the  clerk  of  the  circnit  court  of  Dyer 
county,  and  procured  the  iflsuance  of  a  writ  of  replevin  for  a 
two  horse  carriage  against  Applewhite.  To  this  writ  was 
appended  an  affidavit,  which  stated,  that  the  carriage  men- 
tioned in  the  writ  was  his  property,  as  he  believed,  and  was 
not  subject  to  be  seized  by  Applewhite.  At  the  return  term  of 
the  court  the  defendant  moved  the  court  to  quash  the  writ  for 
want  of*  a  sufficient  affidavit.  The  plaintiff  moved  the  court 
for  leave  to  amend  the  affidavit,  which  was  granted,  on  con- 
dition, that  he  pay  all  the  costs  of  the  cause  previously  incur- 
red. The  plaintiff  tiiereupon  made  an  affidavit,  which  states, 
that  he  was  entitled  to  the  possession  of  the  carriage  men- 
tioned  in  the  writ  at  tiie  time  of  the  issuance  thereof;  and  that 
he  still  was  entitled  to  it ;  and  that  it  was  taken  out  o£  his 
possession  unlawftdly,  and  without  authority,  by  Applewhite. 
The  case  was  tried  by  a  jury,  under  the  direction  of  judge 
Read,  on  the  plea  of  not  guilty,  and  a  verdict  and  judgment 
were  entered  for  the  plaintiff.    The  defendant  appealed. 

Raines i  for  the  plaintiff  in  error. 

BUly  for  the  defendant  in  error. 

TuELET,  J.  delivered  the  opinion  of  the^court. 

Thb  is  an  action  of  replevin  brought  by  the  plaintiff  against 
the  defendant  for  a  two  horse  caniage.    On  the  trial  it  ap- 
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peared,  that  the  defendant  had  sold  and  delivered  the  carriage 
to  the  plaintiff  in  consideration  of 'an  assignment  by  the  plain- 

■ 

tiff  to  him  of  a  right  to  make  and  vend  patent  washing  ma- 
chines in  certain  counties  in  the  State  of  Mississippi,  which 
patent  was  granted  to  one  William  Newborn. 

It  was  on  the  31st  of  December,  1846,  that  Applewhite  sold 
the  carriage  to  Allen,  and  executed  to  him  a  bill  of  sale  for  the 
same,  and  on  the  same  day  Allen  assigned  to  him  the  right 
to  vend  the  patent  washing  machines  in  Mississippi:  a^r  this 
contract  was  thus  executed  by  the  delivery  of  the  carriage  and 
the  assignment  of  the  right  to  vend  the  machines,  Apple- 
white becoming  dissatisfied  with  the  contract,  took  forcible 
possession  of  the  carriage  from  the  plaintiff,  Allen,  who 
thereupon  replevied  the  same  under  the  provisions  of  the  act 
entitled  a  bill  to  regulate  proceedings  in  the  action  of 
replevin,  passed  in  1646,  chap.  65.  Upon  the  trial  in. the  cir- 
cuit court,  there  was  a  verdict  and  judgment  for  plaintiff  from 
which  the  defendant  appeals  to  this  court. 

Pending  the  proceedings  in  the  circuit  court  the  defendant 
moved  the  court  to  quash  the  writ  for  want  of  a  sufficient  affi- 
davit to  support  it  under  the  statute,  which  the  court  refused 
to  do,  but  permitted  the  plaintiff  to  amend  the  affidavit,  and 
this  is  assigned  for  error. 

We  think  the  court  committed  no  error  in  permitting  thie 
amendment;  but  that  the  same  was  well  warranted  under  the 
very  general  provisions  of  the  act  of  1809,  ch.  49,  sec.  21,  as 
also  under  the  provision  of  the  4th  section  of  the  act  of  1846, 
ch.  65,  which  provides  that  the  court  shall' have  power  to  rem- 
edy any  defects  in  the  bond  required  to  be  executed  by  the 
plaintiff  by  making  such  order  as  it  may  think  proper ;  and 
also  that  '4t  shall  have  power  to  make  such  other  orders  as 
may  be  considered  expedient  to  secure  the  rights  of  the  plain- 
tiff or  defendant." 
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Upon  the  trials  the  circuit  judge  charged  the  juiy  "that  to 
entitle  the  plaintiff  to  recover  he  must  prove  a  sale  and  deliv- 
ery of  the  property  to  him,  that  he  must  have  the  right  of 
property  and  the  right  of  possession  at  the  time  of  the  com- 
mencement of  this  suit,  that  a  failure  of  consideration  would 
avoid  a  contract;  but  that  when  a  consideration  had  passed, 
though  such  a  consideration  might  not  be  commensurable  in 
value  with  the  article  purchased,  yet  if  the  contract  was  made 
in  good  faith,  it  was  binding  and  valid ;  that  the  law  never 
presumed  fraud ;  that  the  party  seeking  to  avail  himself  of 
fraud  must  prove  it,  as  also  a  failure  of  consideration;  that  the 
contract  as  proven  showed  a  sufficient  consideration,  and  that 
it  was  incumbent  upon  the  defendant,  if  such  was  the  fact  to 
show  that  the  consideration  had  failed,  and  that  the  transaction 
was  fraudulent." 

This  charge  is  accepted  to,  but  we  think  without  just  cause 
on  the  part  of  the  defendant;  if  there  be  any  error  in  it,  it  is 
error  in  favor  of  the  defendant;  and  consists  in  that  portion  of 
it  which  instructs  the  jury  that  a  failure  of  consideration  would 
avoid  a  contract;  and  there  is  no  error  in  this  as  an  abstract 
proposition,  for  it  is  strictly  true  as  to  executory  contracts,  but 
it  is  not  so  as  to  executed  contracts,  for  in  such  case,  if  the  con- 
sideration fail,  the  party  is  left  to  his  remedy  by  action,  and  can- 
not redress  himself  by  regaining  the  possession  of  his  proper- 
ty by  violence  or  otherwise,  except  by  the  consent  of  the  op- 
posite party ;  and  therefore  if  by  this  charge  it  was  intended 
that  the  jury  should  find  for  the  defendant,  provided  that,  the 
consideration  paid  for  the  carriage  had  failed,  in  their  opinion, 
it  was  clearly  erroneous,  for  the  judge  had  before  said  to  them 
that  unless  the  plaintiff  had  the  righf  of  property  and  right  of 
possession  at  the  time  of  the  commencement  of  suit,  he  could 
not  recover,  in  which  he  was  clearly  right,  and  which  the  plain- 
tiff could  not  have  had  unless  the  contract  for  the  carriage  had 
been  executed  by  delivery. 
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Bat  it  is  contended  that  wlien  the  judge  said  to  the  jivy 
'*that  the  contract  as  proved, -showed  a  sufficient  conaidera* 
tion"  he  was  charging  upon  the  facts,  and  therefoire  he  eired. 

We  do  not  think  so;  because  whlit  is  a  good  and  suffident 
consideration  is  a  question  of  law;  whether  it  has  been  paid 
or  not  is  a  question  of  fact.  When'  the  judge  then  said  that 
the  contract  as  proven  showed  a  good  and  sufficient  considera- 
tion, he  .did  not  mean  to  tell  the  jury  that  the  contract  was  es- 
tablished by  the  proof,  but  merely  that  the  consideration  which 
was  proven  to  have  been  paid  for  the  carriage,  to  wic,  the  as* 
signment  of  the  right  to  vend  the  washing  machines  in  the 
state  of  Mississippi,  was  a  good  and  sufficient  consideration, 
which  it  was. 

But,  moreover,  even  if  this  charge  were  erroneous,  it  would 
not  vitiate  the  judgment,  for  the  reason  before  given,  that  this 
is  an  executed  contract,  and  a  failure  of  consideration  would 
not  vitiate  it,  and  there  would  therefore  be  nothing  for  such 
erroneou)  charge  to  operate  upon. 

Let  the  judgment  of  the  circuit  court  be  affirmed. 
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BtHUII  ftf •  MURJUBIX. 

Where  a  jadgment  has  been  paid  ^nd  gatisfaetion  entered  on  the  docket  of  the  jat- 
tieev  the  Joetioe  baa  ne  power  by  the  content  ef  the  paitioet  to  cancel  the  Mcitfac 
tioQ  and  iMoe  as  eseoiiUon.    The  judgment  bavin;  been  once  satisfied  cannot  be 
reviired. 

Morrell  obtained  judgment  in  the  coanty  of  Weakley,  be- 
fore a  justice  of  the  peace  against  Bynnm,  and  execntion  hav*- 
ing  been  issued  thereupon,  a  certiorari  and  supersedeas  were 
'  granted  by  judge  W.  R.  Harris,  and,  in  the  circuit  court  of 
-  Weakley  county,  a  motion  was  made  to  quash  the  execution. 
The  presiding  judge,  Dunlap,  overruled  the  motion,  discharged 
the  supersededs  and  ordered  9l  procedendo  to  the  justice. 
From  this  judgment  the  defendant  appealed. 

McKoncBY,  J.  delivered  the  opinipn  of  the  court. 

This  is  an  application  to  supersede  and  quash  an  execution 
upon  llie  ground  that  before  its  issuance,  the  judgment  had 
been  satisfied  and  extinguished.  It  appears,  that  Murrell  had 
obtained  two  small  judgments  against  Bynum,  beibre  a  jus- 
tice of  the  peace,  and  on  the  3d  day  of  November  1842, 
Bynum  paid  to  John  S.  Murrell,  the  agent  of  the  plantiflf,  a 
sum  sufficient  to  discharge  one  of  the  judgments  in  full, 
leaving  a  balance  to  be  applied  toward  the  satisfaction  of  the 
other;  and  thereupon  satisfaction  of  the  judgment  thus  dis- 
charged, was  entered  by  the  justice  upon  his  docket.  Some 
time  afterwards,  John  S.  Murrell,  the  agent  of  the  plaintiff, 
having  other  claims  belonging  to  his  prinpipal  in  the  hands  of 
Bynum,  who  was  a  constable,  moved  for  judgment  against 
him,  before  the  same  justice,  who  rendered  the  judgments 
^  and  entered  the  satisfaction  before  mentioned,  and  on  the 
hearing  Bynum  proposed,  that  the  payment  made  on  the  2d 
of  November  1842,  and  which  had  been  previously  applied  to 
the  entire  satisfaction  of  one  of  said  judgments,  and  the  par- 
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tial  satisfaction  of  the  other,  should  be  appropriated  to  the 
claim  on  account  of  which  judgment  on  motion  was  songht; 
and  that  the  satisfaction  of  the  first  named  jadgment  should 
be  made  void,  and  the  justice  being  of  opinion  thiat  this  might 
be  done;  and  the  parties  assenting  thereto,  the  ^ntry  of  satis- 
faction of  said  judgment  was  cancelled  and  obliterated  by 
the  justice,  and  the  execution  sought  to  be  quashed  in 
this  case,  was  issued  upon  said  judgment  and  levied  upon  the 
property  of  Bynum,  the  plaintiff  in  error.  Upon  the  forego- 
ing facts,  his  honor,  the  circuit  judge,  refused  to  quash  the  ex- 
ecution but  discharged  the  supersedeas,  and  the  defendant 
prosecuted  an  appeal  in  error  to  this  court. 

We  think,  the  judgment  of  the  circuit  court  ia^  erroneous. 

The  judgment  having  been  once  fully  satisfied  by  the  vol- 
untary act  and  agreement  of  the  parties,  was  thereby  utterly 
and  forever  extinguished;  and  could  not  again  be  resuscitated 
or  set  on  foot  by  any  act  of  the  parties.  The  execution  issued 
in  this  case  therefore  was  wholly  unauthorized  and  void  and 
ought  to  have  been  quashed. 

Besides,  to  permit  matters  of  record  or  guasi  of  record  to  be 
obliterated  and  destroyed  in  the  mode  pursued  in  this  case, 
would  obviously  be  fraught  with  consequences  most  danger- 
ous  to  the  security  of  judgment  debtors.  It  is  not  necessary 
to  notice  the  other  matters  in  the  record,  as  upon  the  ground 
already  stated,  the  judgment  of  the  circuit  court  must  be  re- 
versed and  the  execution  quashed. 


NoTB. — Ii  (]()e<)  not  a{ipev  fittm  the  record  who  appeared  in  the  above  case. 
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Spivy  vs.  Lathaa^. 

IF  the  papers  returned  by  a  justice  of  the  peace  in  response  to  a  writ  of  eerliorari  to 
faiffl  diroeted,  di«|nneve  the  mllegmtioiMi  of  the  petitioo  in  material  matters  it  will  be 
food  gnmtid  for  the  dismission  of  the  procepiling.  If  the  petitioo  howeyer,  stntes 
that  an  appeal  was  prayed  and  |;:ranted|  nnd  the;  papers  filed  did  not  show  aflBrmatiTe- 
ly  that  an  appeA  was  granted,  this  will  not  l>egroan<l  for  dismission.  The  allega- 
tions of  the  petition  on  a  motion  to  dismi-^s  will  be  laken  as  true,  un'ess  disproved. 

Spivy  recovered  a  judgment  before  a  justice  of  the  peace  in 
Henderson  county  against  Latham.    Latham  took  the  case 
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to  the  circuit  court  by  a  writ  of  certiorari.  There  was  a  motion 
to  dismiss  the  writ  made  by  plaintiff.  The  judge,  Read,  over- 
ruled this  motion,  and  on  the  trial  a  verdict  was  found  for  the 
defendant,  and  judgment  was  rendered  thereupon.  From  this 
judgment  the  plaintiff  appealed. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  before  a  justice  of  the  peace, 
and  was  brought  into  the  circuit  court  by  c^r/zonin. 

The  petition  states  that  in  the  year  1833  or  1834,  the  peti- 
tioner William  Latham,  was  sued  before  a  justice  of  the  peace 
of  Hendereron  county,  by  Temple  Spivy  on  a  note  $46  06i 
due  10th  January,  1825,  which  purported  to  have  been  execut- 
ed by  the  petitioner  to  said  Spivy.  Upon  the  plea  of  rum  est 
factum^  the  justice  gave  judgment  against  the  plaintiff  for 
costs. .  Spivy  then  withdrew  the  note  and  sued  the  defendant 
before  another  justice,  who,  on  the  same  plea,  gave  a  simi- 
lar judgment.  The  plaintiff  withdrew  the  note  again  and 
sued  the  defendant  thereon  a  third  time  before  another  jus- 
tice, when  tlie  defendant  failing  to  attend  and  plead,  a  judg- 
ment was  rendered  against  him,  from  which  an  appeal  was 
prayed  and  granted;  but  the  papers  were  not  returned  to  court. 
The  matter  was  permitted  to  remain  in  this  condition  until 
tiiirty  or  forty  days  before  the  petition  was  filed,  when  a  sci, 
48 — Vol.  viii. 
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fa.  was  served  upon  him  to  revive  the  judgment.  The  peti- 
tioner avers  he  did  not  execute  the  note.  The  note  and 
warrant  were  retorned  into  court  in  obedience  to  the  cerlioirari^ 
and  it  not  appearing  from  the  papers  returned  by  the  justice  of 
the  peace,  that  Latham  had  appealed,  as  stated  in  his  petition, 
a  motion  was  made  to  dismiss  the  certiorari.  The  court  re- 
fused to  dismiss,  and  proceeded  to  try  the  cause,  and  the  jury 
found  a  verdict  for  Ihe  defendant.  The  plaintilBT  appealed  to 
this  court^  and  now  insists  that  his  Honor  erred  in  refusing  to 
dismiss  the  certiorari.  It  is  not  questioned  but  that  the  facts 
stated  in  the  petition,  constituted  ample  grounds  for  awarding 
the  certiorari;  but  it  is  contended,  that  the  papers  returned  .by 
the  justice,  disprove  a  material  fact  stated  in  the  petition  with- 
out  which  it  cannot  be  sustained,  namely,  that  an  appeal  was 
prayed  from  the  judgment  of  the  justice  and  granted. 

We  do  not  think  this  fact  is  disproved  by  the  papers  retamed. 
It  is  true,  it  does  not  appear  from  the  papers  that  an  appeal 
was  prayed ;  but  the  absence  of  this  evidence  does  not  establish 
the  negative  of  that  proposition.  It  is  not  necessary  for  a 
party  who  brings  a  case  into  the  circuit  court  by  certiorariy  to 
prove  the  facts  stated  in  his  petition,  in  order  to  entitle  him  to  a 
trial  in  that  court.  It  is  true,  if  the  papers  in  the  cause  estab- 
lish the  negative  of  material  facts  stated  in  the  petition,  it  will 
be  sufficient  gr6und  to  dismiss  the  certiorari^  but  in  the  absence 
of  such  negative  proof,  the  facts  stated  in  the  petition  are  ta- 
ken as  true,  for  the  purpose  of  bringing  the  case  into  court,  and 
enabling  the  petitioner  to  have  a  trial  there,  on  the  merits.  In 
this  case,  there  is  a  mere  absence  of  proof  of  the  facts  stated; 
the  negative  does  not  appear.  Indeed  the  long  period  since 
the  rendition  of  the  judgment  by  the  justice,  (from  September, 
1834,  the  date  of  the  judgment,  to  October,  1846,  when  the 
sci.  fa.  to  revive  was  is^sued)  constitutes  persuasive  evidence 
that  the  fact  stated  in  the  petition  is  true.    In  the  loose  man- 
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nerin  which  some  of  the  jastices  keep  their  papers;  and  the 
transfer  of  their  papers,  probably  several  times,  to  the  succes- 
sors, the  appecd  bond  may  have  been  lost  or  mislaid.  It  is  hard- 
ly probable  that  the  plaintiff  would  have  permitted  it  to  lie 
without  any  step  being  taken,  so  long,  if  he  had  not  consider- 
ed that  there  was  some  obstruction  in  the  way.  We  think 
therefore,  his  Honor  committed  no  error  in  refusing  to  dismiss 
the  certiorari.    Affirm  the  judgment. 


lYoTE. — It  doet  Dot  appear  from  the  record  who  appeared  in  tfao  above  case. 


JoNBS  VS.  Jokes  ainCr. 

1.  There  was  a  suit  in  Virginia  a^inst  the  sureties  in  an  administration  bond,  aod  a 
ilevostevif  beiai^  proved,  there  was  a  judgment  to  the  extent  of  assets  proven.  It  is 
held,  that  this  judgment  was  conclusive  as  to  the  amount  of  assets  in  the  hands  of  ttm 
administrator  in  any  subsequent  suit  brought  against  him,  unless  it  should  appear  that 
there  were  other  assets  which  were  fraudulently  concealed  by  the  administrator. 

2.  Where  an  administrator  dies,  the  remedy  of  the  creditors  of  the  estate  of  which  he 
was  adminisrrator,  is  not  against  the  administrator  of  the  deceased  administrator, 
but  against  the  administrator  de  boni$  non  of  such  estate. 

The  complainant,  Thomas  Jones,  filed  this  bill  in  the  Chan- 
cery court  for  Gibson  county,  against  Peter  Jones,  administra- 
tor of  Elizabeth  D.  Jones.  The,  defendant  answered,  and  the 
case  was  tried  on  the  proof  at  the  July  term  of  the  court  in 
1847,  and  the  presiding  chancellor,  McCampbell,  being  of  the 
opinion  that  complainant  was  not  entitled  to  the  relief  prayed 
for,  dismissed  the  bill.  From  this  decree  the  complainant 
appealed. 

A,  W.  O.  ToUen,  for  complainant. 

6.  W.  Qibbs  and  S.  McCkmakun^  for  defendant. 
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This  is  an  attachment  bill,  seeking  to  sulgect  certain  slaves 
to  the  satisfaction  of  a  decree  pronounced  in  Virginia  in  favor 
of  the  complainant  against  Elizabeth  D.  Jones,  administratrix 
of  William  Jones,  deceased,  and  which  property  is  now  in  the 
bands  of  the  defendant,  as  the  administrator  of  the  said  Eliza- 
betli,  who  has  died. 

The  facts  are  shortly  these.  William  Jones  (the  husband  of 
said  Elizabeth)  was  administrator  of  three  several  estates  in 
Mecklenburg  county,  Virginia,  of  each  of  which  the  complain- 
ant and  others  were  distributees.  In  the  life  time  of  the  said 
William,  the  complainant  and  others  filed  their  bill  against 
said  administrator  for  an  account  and  distribution.  Pending 
the  bill,  William  Jones,  the  administrator,  died,  and  his  widow, 
the  said  Elizabeth  D.,  administered  on  his  estate,  and  the  suit 
was  revived  against  her.  Before  any  decree  was  pronounced, 
she  distributed  her  intestate's  estate,  and  removed  herself  to 
Tennessee  with  a  portion  of  the  negroes,  which  had  been  of 
the  estate  of  her  intestate.  Subsequently  said  suit  in  chan- 
cery was  heard,  and  the  parties  obtained  decrees  severally  ac- 
cording to  their  rights, — the  complainant  obtaining  a  decree  for 
about  the  sum  of  four  thousand  dollars, — to  be  levied  of  the 
goods  of  said  William,  in  the  hands  of  said  Elizabeth  to  be 
administered.  The  complainant  then  brought  his  suit,  on  the 
administration  bond  given  by  the  said  Elizabeth  and  her  sur- 
eties, for  a  devastavit^  and  proved  assets  in  her  hands  to  the 
amount  of  about  three  thousand  dollars,  for  which  sum  he  had 
judgment  against  the-  sureties,  which  judgment  has  been 
satisfied. 

This  bill  is  now  filed,  alledging  that  the  negroes  attached 

are  of  the  estate  of  the  said  William  Jones,  and  held  by  the 

'  defendant  in  trust  for  the  creditors  of  said  William;  that  the 

complainant's  decree  is  unsatisfied;   and  that  oth^  assets 
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should  have  come  to  the  hands  of  said  Elizabeth,  as  adminis- 
tratrix aforesaid,  which  she  failed  to  collect,  by  reason  of  negli* 
gence,  of  which  assets  there  was  no  proof  before  the  jury,  in 
the  suit  on  the  administration  bond,  in  Virginia.  Upon  the 
facts  of  this  case,  there  is  no  ground  for  equitable  relief  in  favor 
of  the  complainant.  The  suit  in  Virginia,  on  the  administra- 
tion bond,  put  in  issue,  the  question  of  the  amount  of  assets  in 
the  hands  of  the  administratrix  of  William  Jones,  and  the 
verdict  and  judgment  in  that  case,  cure  conclusive  upon  the  par- 
ties, unless  assets  were  concealed  by  fraud. 

But  it  is  said  the  administratrix  was  not  a  party — ^that  her 
sureties  only  were  sue^. 

Thaf  can  make  no  difference, — ^tbe  same  matter  was  in  is- 
sue,— and  the  complainant  has  had  the  benefit  of  a  satisfaction 
to  the  extent  of  the  assets.     He  has  no  right  to  ask  for  nSore. 

But  the  present  defendant,    who  is  administrator  of  £.  D. 

Jones,  does  not  represent  the  estate  of  William  Jones.    The 

complainant,  if  he  has  any  remedy  should  have  proceeded 

against  the  administrator  ^  ionu  non  of  William  Jones. 
Affirm  the  decree. 


Mayor  &c.  of  Memphis  vs.  Winpibld. 

The  Mayor  and  Aldermen  of  Memphis  passed  an  ordinance,  instructing  the  watch 
men  to  arrest  all  free  ne|rroes  who  might  be  foand  out  after  ten  o'clock  within  the 
limits  of  the  city,  and  lodge  them  in  the  c&labooae,  there  to  remain  till  next  mormng; 
and  that  all  free  negroes  so  offending,  should  be  fined  ten  dollars,  for  the  use  of  the 
corporation.  The  court  held  in  the  following  case  that  this  ordinance  is  oppressive 
and  void. 

Winfield,  a  free  man  of  color  was  arrested  by  a  watch- 
man after  ten  o'clock  at  night,  in  the  streets  of  Memphis,  and 
lodged  in  the  city  prison,  where  he  remained  till  morning.  On 
the  payment  of  ten  dollars  he  was  discharged,  and  the  money 
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was  paid  over  for  the  benefit  of  tiie  corporation.  He  procor- 
'  ed  the  issaance  of  a  warrant  against  the  corporation,  which 
was  returned  before  Roland,  a  justice  of  the  peace,  who  ren- 
dered judgment  for  ten  dollars,  declaring  the  ordinance  in  ques- 
tion to  be  void.  The  city  authorities  appealed  to  the  commer- 
cial and  criminal  court,  where  it  was  tried  on  an  agreed  case 
by  judge  King.  He  was  of  the  opinion  that  the  ordinance  in 
question  was  oppressive  and  void,  and  affirmed  the  judgment 
of  the  justice  of  the  peace. 

Prom  this  judgment  the  Mayor  and  Aldermen  appealed. 

V,  D,  Barry,  for  the  plaintiffs  in  error. 
E.  M.  Yerger,  for  defendant  in  error. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  before  a  justice  of  the  peace  by  Willie 
Winfieid,  a  free  negro,  against  the  corporation  of  Memphis,  to 
recover  back  ten  dollars  paid  by  him  to  the  corporation  by 
duress  and  false  imprisonment,  under  an  illegal  order  by  the 
corporation. 

It  appears  by  the  case  agreed,  that  on  the  18th  of  March, 
1839,  the  corporation  of  Memphis  passed  an  ordinance  in  the 
words  following;  "Be  it  enacted,  that  it  shall  be.  the  duty  of 
the  watchmen  to  arrest  any  free  negro  or  slave  that  he  or  they 
may  find  out  after  ten  o'clock,  and  lodge  them  in  the  calaboose, 
there  to  remain  till  next  morning,  unless  they  have  a  special 
pass  fi*om  their  master  or  mistress,  if  they  be  slaves,  at  which 
time  he,  she,  or  they,  if  they  be  slaves,  shall  receive  ten  lashes 
on  their  naked  backs,  and  a  fine  of  two  dollars  be  imposed  on 
,  the  owner  of  such  slave.  If  a  free  person  of  color,  he,  she, 
or  they  shall  be  fined  the  sum  of  ten  dollars,  for  the  use  of 
the  corporation." 
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The  plaintiff,  a  resident  of  the  city  of  Memplub,  was  quietly, 
and  peaceably  going  along  the  streets  of  Memphis  in  return 
from  his  ordinary  employment,  i^hen  he  was  arrested  by  a 
watchman  of  the  city,  under  this  ordinance,  imprisoned  for  the 
night,  and  in  the^  morning  forced  to  pay  ten  dollars  for  the  use 
of  the  corporation. 

This  new  curfew  law  of  the  corporation  of  Memphis  cannot^ 
in  our  opinion,  be  enforced  against  free  persons  of  color,  for 
we  think  it  is  high  handed  and  oppressive,  and  enacted  by  the 
corporation  without  any  authority — ^it  is  an  attempt  to  impair 
the  liberty  of  a  free  person  unnecessarily,  to  restrain  him  from 
the  exercise  of  his  lawful  pursuits,  and  to  make  an  innocent 
act  a  crime,  and  to  exact  a  penalty  therefor  both  by  fine  and 
imprisonment,  without  trial  before  any  tribuncd. 

Had  it  been  attempted  to  enforce  such  an  ordinance  against 
a  free  white  person,  public  indignation  would  have  been 
aroused,  and  the  corporation  would  not  only  have  been  sued 
to  recover  back  the  fine,  but  cdso  for  false  imprisonment.  A 
free  negro  is  not,  it  is  true,  a  citizen  of  full  privileges  in  our 
state,  but  still  he  is  a  free  person,  and  cannot  be  punished  in 
this  summary  mode  both  in  his  person,  and  his  purse,  for  an 
act  innocent  in  itself,  and  which  is  made  malum  prohibitum  by 
the  corporation  of  Memphis.  The  lot  of  a  free  negro  is  hard 
enough  at  the  best,  resulting  from  necessity  arising  out  of  the 
relation  in  which  he  stands  to  his  brethrei|  who  are  in  servi- 
tude, and  it  is  both  cruel  and  useless  to  add  to  his  troubles  by 
unnecessary  and  painful  restraints  in  the  use  of  such  liberty  as 
is  allowed  him.  He  must  live,  and  in  order  to  do  so,  he  must 
work.  Every  one  knows  that  in  cities,  very  often,  the  most 
profitable  employment  is  to  be  found  in  the  night,  loading  and 
unloading  steamboats  and  other  craft,  waiting  about  hotels, 
theatres,  places  of  amusement,  both  public  and  private,  wood 
cutting,  fire  making,  shoe  and  boot  cleaning,  not  to  mention 
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the  varioufl  haadicraft  employj[y)eQt89  aooh  as  that  of  the 
barber,  ikc.  All  these  thiags  are  sourcee,  in  large  cities,  of 
much  profit  to  the  free  maa  of  color,  and  you  necessarily  de- 
piive  him  of  them  entirely,  if  you  compel  him,  like  a  wild 
beast,  to  hide  his  head  in  his  dea  from  ten  o'clock  till  day- 
light, under  the  penalty  of  being  pursued  by  watchmen  and 
constables  for  flte  purpose  of  being  imprisoned  and  fined  as  if 
he  had  been  committing  a  crime  against  society — ^why,  under 
this  ordinance,  he  would  be  endangered  if  after  ten  o'clock 
he  were  found  in  the  street  in  pursuit  of  a  dc(ctor  to  attend 
upon  a  dying  member  of  his  family. 

We  think  this  ordinance  is  both  unnecessary  and  oppressive, 
and  enacted  without  authority,  and  afiirm  the  judgment  of  the 
criminal  and  commercial  court  of  Memphis,  declaring  it  void. 


Gwinn  vs.  Nbwton. 

|.  A  «««rt  vi  «lMDO0rf can  gwe  lO  rolief  afaiut  a  jvdgamnt  »t  law  on  tba  gronnd  of 
m  defnnoe  which  the  complainant  coald  have  pot  forward  at  law,  unleM  h«  was  pr^ 
Tented  from  to  doing  by  accident,  fraud  or  tome  act  of  the  oppoeite  party. 

2.  Where  a  defendant  agreed  that  the  juitice  thonld  render  a  oonditiooal  judgment 
against  him,  and  the  justice  entered  an  absolute  judgment  by  confetsioo:  It  n 
held  that  such  jodgmeut  was  Toid,  and  that  a  court  of  chancery  had  jurisdiction  to 
invatfi^te  the  tnerits  of  the  tmataotion  and  give  eooh  deoeee  as  the  iaou  should 


This  is  a  bill  filed  by  Gwinn  against  Newton  in  the  chan- 
cery court  at  Dresden.  The  case  was  tried  by  Chancellor 
McCampbell  on  bill,  answer,  replication  and  proof,  and  a  de- 
cree given  for  the  complainant.  '  The  defendant  appecded. 

W.  R.  Harris^  for  the  complainant. 
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/.  B.  W^iamSy  for  the  defendant. 

He  cited  6  Yerg.  221 ;  4  Hum.  469 ;  3  Yerg.  12T,  99 ;  6  Yerg. 
M;  7  Hum.  99. 

Gbeek,  J.  delivered  the  opinion  of  the  court.* 

The  only  question  in  this  case,  which  has  been  seriously  de- 
bated is,  whether  the  court  of  chancery  had  jurisdiction  to 
afford  the  relief  prayed  for,  a  judgment  at  law  having  been 
rendered,  where  a  full  defence  might  have  been  made.  It  ap- 
pears  from  the  proof,  that  the  defendant  held  two  notes  on  the 
complainant  and  others,  the  one  for  $151  62,  and  the  other  for 
$126  75.  These  notes  were  placed  in  the  hands  of  A.  P. 
Moore,  a  justice  of  the  peace,  and  judgments  by  confession 
were  rendered  by  him.  The  said  judgments  remained  without 
execution  for  more  than  a  }ear,  and  John  Kleets  having  suc- 
ceeded Moore,  as  justice  of  the  peace,  a  sci,  fa.  to  revive  these 
judgments  was  issued  by  him.  Kleets,  the  justice,  states  that 
when  the  sci.  fa.^s  were  returned,  the  complainant^  and  defend- 
ant^ were  present,  and  the  complainant ' 'objected  to  the  judg- 
ments,"  and  said  that  he  told  Moore,  "that  the  notes  were 
wrong,  while  he  was  magistrate  and  to  enter  a  conditional 
judgment."  Mr.  Gwinn  and  Mr.  Newton  retired,  and  when 
they  returned,  they  agreed  if  there  was  anything  wTong  in  the 
judgment,  that  the  error  should  be  rectified.  This  bill  is  filed, 
alledging  that  the  note  for  $126  75  was  executed  for  a 
balance  due  on  the  note  $151  62,  which  was  thereby  extin- 
guished ;  that  the  defendant  promised  to  deUver  it  up,  but  failed 
to  do  so,  and  now  seeks  to  collect  both  notes.  It  is  unneces- 
sary to  recapitulate  the  proof  which  satisfies  our  minds  of  the 
truth  of  the  allegations  of  the  bill.  We  think  it  is  ample,  and 
that  it  shows  that  the  defendant,  with  a  full  knowledge,  that 
the  first  note  was  thereby  extinguished,  corruptly  changed  the 
date  of  the  $126  75  note,  so  as  to  make  it  appear  to  have  been 
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given  before,  instead  of  after  the  execution  of  the  note  for 
$151  62,  and  thereby  excluding  the  idea  that  the  note  for 
$126  75  was  executed  for  an  unpaid  balance  of  the  note  ibr 
$151  62.  The  only  difficulty  we  have  felt  is,  whether  the 
court  can  now  afford  relief.  Unquestionably,  if  ^winn  had 
confessed  judgment  on  both  notes,  before  Moore,  without  con- 
dition, he  could  afterwards  have  had  no  remedy  in  a  court  of 
chancery.  But  we  think  the  facts  of  the  case  warrant  a  court 
of  chancery,  to  grant  relief,  without  interfering  with  the  set- 
tled principle,  that  where  there  has  been  a  trial  at  law,  equity 
will  not  afford  relief,  unless  the  party  was  prevented  from  mak- 
ing his  defence  at  law,  by  accident  or  fraud,  or  some  act  of  the 
opposite  party,  unmixed  with  negligence  or  fault  on  his  part. 
From  the  evidence  of  Justice  Kleets,  it  appears  that  Gwinn 
did  not,  in  fact,  confess  judgment  before  Moore.  He  told 
Moore  to  enter  conditional  judgments,  as  there  was  something 
wrong  in  the  production  of  both  notes  on  him.  'And  after  the 
judgments  thus  confessed  had  been  permitted  to  remain  unex- 
ecuted more  than  a  year,  and  a  sci.  fa.  was  sued  out  to  revive, 
the  defendant  agreed,  if  there  was  anything  wrong,  it  should 
be  rectified.  Although  it  be  true,  as  is  argued  by  the  defend- 
ant's counsel,  that  the  sci,  fa,  to  revive  a  justice's  judgment 
is  unnecessary,  and  therefore  the  defendant  received  no  ben- 
efit from  the  proceedings  on  the  sci.  fa. ;  yet  the  conversation 
of  the'  parties,  on  this  occasion  shows  that  they  did  not  regsurd 
the  proceedings  before  the  justice  Moore,  as  having  any  bind- 
ing force.  If,  as  the  complainant  stated,  in  presence  of  Kleets, 
without  contradiction  or  objection  by  the  defendant.  Justice 
Moore  was  told  by  Gwinn,  that  there  was  something  wrong, 
and  that  he  might  enter  a  conditional  judgment,  such  state- 
ment gave  the  justice  no  authority  to  enter  the  judgments  by 
confession,  which  were  entered  up  by  him  in  this  case.  It  may 
be  very  true  that  Moore  had  no  right  to  enter  conditional  judg- 
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ments  as  directed ;  but  that  only  proves  that  he  had  no  right  to 
enter  any  jadgments  at  all.  The  obligor  in  the  note  agrees 
that  a  conditional  judgment  may  be  entered.  But  the  justice 
has  no  power  to  enter  such  judgment.  The  consequence  is, 
that  there  has-been  no  confession  upon  which  he  could  a4judge 
at  all.  This  being  the  state  of  the  case,  when  the  sci.  fa.  was 
returned  before  Kleets,  the  defendant  agreed  that  any  error 
that  existed  should  be  rectified;  and  we  do  not  think  that  he 
can  now  be  permitted  to  insist  that  the  judgment  rendered  by 
Moore  on  confession,  is  a  bar  to  the  relief  to  which  the  proof 
shows  the  complainant  is  entitled.    AfBrm  the  decree. 


McIvER  vs.  N.  T.  &  0.  W.  Cherry. 

I.#  A  mortgage  of  real  estiUe  is  a  coaveyance  of  the  legal  title  and  on  the  death  of 
the  Diortgiigeef  the  legal  title  dencendt  to  his  heirs,  and  such  legal  title  cannot  be 
divested  but  by  an  appropriate  proceeding,  to  which  suck  heirs  are  parties. 

2.  The  widow  is  not  dowable  of  lands  which  her  deceased  husband  had  conveyed 
by  mortgage,  for  he  did  not  die  seized  and  possessed  of  them. 

This  is  a  bill  which  was  filed  by  6.  M.  Mclver,  widow  of 
Donald  Mclver,  against  the  executors  of  D.  Cherry,  to  wjt,  N. 
T.  &  C.  W.  Cherry,  in  the  chancery  court  at  Jackson,  ^he  de-  • 
fendants  demurred  to  the  bi^,  and  on  the  argument  of  the  de- 
murrerthe  chancellor  (McCampbell)  allowed  the  demurrer,  and 
dismissed  the  bill:  the  complainant  appealed. 

/.  D.  McClettan,  for  the  complainants. 

He  cited  5  Cond.  S  C.  R.  648;  9  Yerger,  185;  3  Hum.  462; 
7  Hum.  420;  2  Hum.  394;  13  Peters,  101;  Act  of  1715,  ch.  38, 
sec.  13;  4  Yerger,  214;  Act  of  1823,  ch.  37  sec  4. 
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Scurlockf  for  the  defendaat. 

He  cited  Story's  Eq.  PI.  174;  Cooper's  £q.  FI.  37;  2  Ves.  jr. 
66;  7  Hum.  72;  Act  of  1784,  eh.  2,  sec.  9;  10  Yerg.  497;  12  Ves. 
K;  3  P.  Williams,  311. 

G.  W,  Gibbs,  for  complainant. 

Green,  J.  delivered  the  opinion  of  the  court. 

In  this  case  the  bill  alledges,  that  Donald  Mclver,  the  hus- 
band of  the  complainant,  was  the  owner  in  his  lifetime,  of  48 
acres  of  deeded  land,  and  of  150  acres  of  occupant  land — that 
to  secure  the  payment  of  a  debt  he  owed  to  Daniel  Cherry,  the 
said  Mclver  agreed  to  mortgage  the  said  land,  and  that  to  ef- 
feet  that  object,  the  plat  and  certificate  of  survey  in  the  entry 
taker's  office  were  transferred  to  Cherry,  he  executing  to  Mclver 
a  deed  of  defeasance,  stipulating  that  the  land  Was  to  be  re- 
conveyed  to  Mclver  whenever  the  money  due  to  Cherry  should 
be  paid.  In  this  state  of  things,  Mclver  and  Cherry,  both  de- 
parted this  life.  The  defendants  are  executors  of  Cherry's 
last  will  and  testament;  one  Kinchen  Hathaway  is  adminis- 
trator of  Mclver's  estate.  The  administrator  suggested  that 
the  estate  of  Mclver  was  insolvent,  and  filed  a  petition  in  the 
circuit  court  of  Madison  county,  representing  the  insolvency 
of  the  estate,  stating  the  existence  of  the  mortgage  to  Cherry, 
*  to  secure  debts  which  remained  unpaid — ^representing  that*the 
widow  of  Mclver  claimed  dower  in  the  said  lands,  and  asking 
that  they  be  sold,  for  distribution  of  the  proceeds  pro  rata^ 
among  the  creditors  of  Mclver.  The  petition  was  endorsed  by 
E.  J.  Read,  agent  for  the  executors  of  Cherry,  addressed  to  the 
attorney,  thus;  "If  this  is  lawful^  I  am  willing."  There  are  no 
parties  plaintiff  to  the  petition  except  the  administrator;  and  no 
defendants  are  made,  or  process  issued.  The  circuit  court  de- 
creed that  the  lands  be  sold,  subject  to  the  widow's  dower,  and 
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that  the  proceeds  be  first  applied  to  the  payment  of  the  money 
doe  on  the  mortgage,  and  the  balance,  if  any,  to  be  diyided  pro 
rata  among  the  creditors  of  Mclver. 

Under  this  decree  the  lands  were  offered  for  sale,  and  bid  off 
by  the  complainant,  who  is  the  widow  of  said  Mclver;  E.  J. 
Read,  the  said  agent  of  the  defendants,  being  present,  and 
bidding  for  said  land.  After  this'  sale.  Read  paid  in  the  entry- 
taker's  office,  12i  cents  per  acre  on  the  said  150  entry,  procur- 
ed a  receipt  therefor  and  a  copy  of  the  plat  and  certificate  of 
survey,  with  the  transfer  to  Cherry,  and  procured  a  grant  to 
issue  to  the  defendants.  This  bill  is  filed,  insisting  upon  the 
validity  of  said  sale,  and  the  right  of  the  complainant  to  the 
land  by  virtue  of  said  purchase — and  that  should  said  sale  be 
inoperative,  insisting  that  the  complainant,  as  widow  of  Don- 
ald Mclver,  the  mortgagor,  is  entitled  to  be  endowed  of  the 
said  mortgaged  lands,  without  regard  to  the  extinguishment  of 
the  mortgage  debt.    The  defendants  demurred. 

1.  As  to  the  validity  of  the  sale.  This  it  is  said,  although 
irregulai^  is  rendered  valid,  by  reason  of  the  assent  of  Read, 
the  agent  of  the  executors.  We  do  not  think  so.  The  circuit 
court  had  no  jurisdiction  to  foreclose  the  mortgage ;  and  if  it 

.  had  possessed  that  jurisdiction,  there  were  no  proper  parties 
before  the  court.  The  heirs  of  Mclver,  and  the  heirs  of  Cher* 
ry,  were  all  necessary  parties.  The  mortgaged  estate  de- 
scended to  Cherry's  heirs,  and  the  equity  of  redemption  existed 
in  the  heirs  of  Mclver.  If,  therefore,  Read's  conduct  could  be 
construed  as  binding  on  the  executors  of  Cherry,  the  other 
parties  were  not  bound  thereby.  The  executors  of  Cherry  and 
the  adminii^trator  of  Mclver,  could  not  take  away  the  right  of 
the  heirs  of  the  mortgagor  and  mortgagee,  by  their  agreement. 
This  proceeding  in  the  circuit  court  was  therefore  absolutely 
void  and  of  no  effect. 

2.  But  it  is  insisted,  thal^  by  the  proviso  of  the  act  of  1715, 
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ch.  38,  the  widow  of  the  mortgagor  is  entided  to  be  endowed 
of  the  mortgaged  premises,  unless  she  joined  in  the  mortgage. 
The  counsel  forget  that  this  act  was  passed  long  before  the  act 
of  1784,  prescribing  the  estate  of  which  a  widow  shall  be  en- 
dowed. Before  the  act  of  1784,  the  common  law  in  relation 
to  dower,  was  in  force  in  North  Carolina.  The  widow  was 
dowable  of  all  lands,  of  which  the  husband  was  seized  during 
*  the  coverture.  Of  course,  unless  she  joined  in  the  mortgage, 
or  did  some  other  act  to  bar  her  dower,  she  would  be  entitled 
to  dower  out  of  the  mortgaged  prembes.  The'  legislature  in 
the  act  of  1715,  in  excluding  the  right  of  redemption  in  the 
case  stated  in  the  act — out  of  abundant  caution,  provide  that 
the  said  land  shall  not  be  deemed  or  construed  to  bar  any  wi- 
dow of  any  mortgagor,  from  her  right  of  dower  to  said  land. 
By  the  act  of  1784,  the  widow  is  only  dowable  of  such  lands 
as  the  husband  died  seized  and  possessed  of.  But  he  did  not 
die  seized  of  lands  which  had  been  conveyed  by  him  to  anoth* 
er,  by  a  mortgage  deed ;  and  therefore,  the  widow  is  not  dowa- 
ble of  such  lands.  The  demurrer  to  the  bill  was  wel^tcJien;  it 
must  be  allowed.    Affirm  the  decree. 
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Wii^BT  VS.  Lasblbs. 

1.  Wh^re  ftlftTes  on  the  petition  oTaa  administrator  were  ordered  to  be  sold  and  were 
•old,  and  title  Tested  in  the  purchaser  on  tbe  report  of  the  adrainistratorr  that  the 
purdiase  monaj  had  been  paid,  and  this  statement  inserted  in  the  decree  of  coniir 
mation  of  the  sale;  the  administrator  would  not  be  permitted  to  contradict  the  re^ 
port  and  the  decree  in  a  proceeding  against  him  by  distributees  or  creditors.  He 
would,  however,  be  allowed  to  show  the  truth  in  a  proceeding  against  the  purchaser 
at  the  sale. 

9.  Where  an  absolute  bill  of  sale  is  executed  for  personal  property,  and  the  property 
remaHisiln  the  possession  of  the  vendor,  the  presnmption  of  fraud  which  arises  from 
tbit»  inconsistency  is  removed  by  pi  oof  that  Uie  bill  of  sale*  though  absolute  on  its 
face  was  in  fact  a  mortgage  by  parol  defeasance. 

This  bill  was  filed  in  the  chancery  court  at  Huntingdon  by 
Wiley  against  Lashlee,  and  was  heard  at  the  Augost  term, 
1847)  by  the  chancellor  presiding,  (McGampbell,)  on  bill,  an- 
swer, replication  and  proof.  The  bill  was  dismissed.  The 
complainant  appealed. 

Buttock,  Scurlock  and  Pavatt,  for  the  complainant. 

Hawkins,  for  the  defendant. 

6rbbH|  J.  delivered  the  opinion  of  the  court. 

It  appears  from  the  pleadings  and  proof  in  this  case,  that 
the  defendant  Lashlee,  became  the  administrator  of  the  estate 
of  James  L.  Sayles,  late  of  Benton  county,  and  that  at  the 
May  term  of  the  circuit  court  for  Benton  county,  he  exhibited 
his  petition,  praying  for  the  sale  of  said  slaves.  At  the  same 
term  the  court  decreed  that  the  sale  should  be  made  by  the 
administrator.  At  the  September  term  of  said  court,  the  ad* 
ministrator  reported  that  he  had  made  sale  of  said  slaves,  as 
directed,  and  the  report  being  unexcepted  to  was  confirmed; 
and  it  appearing  to  the  court  that  the  purchase  money  had 
been  paid,  it  was  ordered  and  decreed,  that  the  tide  to  said 
slaves  be  vested  in  the  purchasers  respectively.    It  appears 
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from  the  decree,  that  Elizabeth  Sayles,  became  the  purchaser 
at  the  sale  aforesaid,  of  three  slaves;  Jesse  for  $560  00,  Maria 
for  $483  50,  and  Mary  for  $13  12^,  mcddng  in  all  the  sum  of 
$1053  62i.  Shortly  after  said  sale,  the  said  Elizabeth  inter- 
married with  Uriah  Phifers.  It  appears  from  the  answer  and 
proof,  that  the  ssdd  Elizabeth  did  not,  in  fact  pay  for  said 
slaves,  bat  agreed  that  she  would  hold  them  as  the  property 
of  the  said  Lashlee  the  administrator,,  until  they  should  be 
paid  for,  until  which  time,  Lashlee  might  control  the  slaves  as 
his  own.  Phifer  understood  all  the  facta  in  relation  to  this 
arrangement,  before  he  intermarried  with  said  Elizabeth,  and 
always  recognized  the  purchase  money  for  the  slaves  as  still 
due  to  Lashlee.  The  affair  thus  remained,  until  the  existence 
of  judgments,  at  the  suit  of  other  creditors,  against  tilie  said 
Phifer  and  wife,  induced  the  defendant  tiasUee,  to  obtain  from 
them  a  bill  of  sale  for  said  slaves,  Jesse  and  Maria,  for  &e 
consideration  of  $1000,  and  wliich  was  executed  by  Phifer 
and  his  wife,  the  13th  of  October  1836;  to  secure  Lashlee  in 
the  payment  of  the  said  purchase  money.  The  negroes  were 
left  in  the  possession  of  Phifer,  and  the  bill  of  sale  was  never 
registered.  The  complainant,  knowing  that  the  purchase 
money  was  in  fact  never  paid  to  Lashlee,  by  the  said 
Elizabeth,  or  the  said  Phifer;  and  knowing  also  of  the  execu- 
tion  by  them,  of  the  said  bill  of  sale  of  the  13th  of  October 
1836,  to  Lashlee,  procured  from  the  said  Phifer  a  bill  of  sale 
to  himself  for  said  negroes,  for  the  consideration  of  $1000. 
This  bill  of  sale  was  executed  on  the  night  of  the  13th  of 
January  1847,  was  proved  the  same  night  after  ten  o'clock, 
and  was  subsequently  on  the  same  night  registered.  When 
this  bill  of  sale  was  executed,  the  parties  were  all  in  Camden, 
and  the  negroes  were  at  the  house  of  Phifer,  some'  miles  in 
the  country.  The  defendant  Lashlee,  having  been  made  ac- 
quainted with  the  said  sale  by  Phifer  to  the  complainant,  on 
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Am  emoM  nig&t,  witihotit  knowledge  of  Fhifer  dr  the  complfthH 
WUy  went  to  tlie  house  of  Phifer  and  told  the  said  Elizabefll 
fAnt  wa»  doing  in  Camden;  and  obtained  from  her  poseeaitoil 
of  the  slaves; 'Whereupon,  the  ccinplainant  brooght  tbiff  Md 
to-obtain  poesessioii  of  said  sta^v^ff,  insi^tang  npon  his  regi^ 
toed  legal  title.  The  chancellor  dismissed  the  bin.  Tb$ 
eompiaifiant  insists,  in  tlie  first  place  that  Lasfatee  dught  n6i 
to  be  permitted  to  show,  in  opposition  to  the  recitation  of  ttw 
4oeree  of  the  ciro«iit  comrt,  that  tlie  price  bid  by  Elis&bMk 
Sajrtes,  for  said  n4|roe8  was  not  in  fact  paid  by  her,  that  hi# 
rtportof  the  sale,  and  the  decree  thereon  are  conckisiv^  v/ptnt 
hia%.  This  position  is  certainly  correct  so  fan*  as  the  liabiKt)' 
of  the  administrator  to  the  creditors  and  distributees  of  th# 
oMate  of  Sayles  is  concerned,  bi  a  procecfding  against  hin¥ 
iii  administrator,  for  an  account  of  the  assets  of  his  intestate't 
estate,  tie  could  not  be  heard  to  say  that  he  had  not  received 
the  purcha'fe  money  lor  these  alaTcs.  But  as  between  the  ad*' 
ministrator  and  the  puscfaaser  of  the  property,  this  principle 
httfi'  vfo  appUcation*.  There  is  no  rule  of  law,  to  prevent  Al# 
^minietrator  from  advancing  his  own  money  to  the  estate 
and  permitting  the  purchaser  to  become  his  personal  debtor.*. 
And  if  he  do  so,  however  irregular,,  and  improper  snclk  a- 
prftctice  may  be,  certainly  the  purchaser  who  has  thus  beeft^ 
indulged,  will  not  be  permitted  to  discharge  himself  from  alB 
obligation  to  pay  for  the  property  to  the  administrator,  be^ 
cttusi;'the  administrator  may  have  rendered  himself  personally 
liable  to  the  estate  of  his  intestate  therefor.  We  think,  tXiere*' 
fereytfiatit  is  clear  from  the  pro(^,  that  Elizabeth  Sayles  wf^ 
the  bonajlde  debtor  of  tfie  defendant  Lashlee,  for  tfie  negroe»' 
at^he  time  of  her  marriage;  which  debt  Phifer  was  bound*  to" 
pay.  The  next,  and  only  remaining  question  is,  whether 
tbeooiiveyance  of  Phifer  arid  wife  to  Lashlee,  was  made  in 
ffttod  of  creditoi%4 — ^It   is  insisted^  thai  the  eonveyancd  la^ 

40_VoL  viii. 
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fraoiiilent,  bectfose  it  is  an  absolute  flale,  and  the  poeeeMioil 
lemained  with  the  vendors.  The  doctrine  that  if  the  proper^ 
•old,  remained  in  the  possession  of  the  vendor,  the  saleis  j»r  J» 
Crandalent  was  overruled  by  this  court,  in  the  case  of  CaUcn  vs. 
Tkong^son,  (3  Yerg.  Rep.,)  where  it  is  laid  down,  that  such  pos* 
session  is  only  evidence  of  fraud  and  that  the  bonajides  ot  the 
transaction  may  be  shown  by  proof.  We  think,  that  any  pre- 
sumption of  fraud  from  this  circumstance,  is  sufficiently  ex- 
plained and  repelled  by  the  proof  of  fairness.  Besides,  the 
evidence  shows  that  this  bill  of  sale  was#nly  intended  as  a 
security  for  the  unpaid  purchase  money,  and  was  in  fact, 
though  absolute  on  its  face,  only  a  mortgage.  And  the  poe- 
•ession  of  the  property  mortgaged,  by  the  mortgagor,  is  no  ev- 
idence of  fraud,  because  it  is  consistent  with  the  contraeL 
Whenever,  therefore,  it  shall  be  made  to  appear  that  a  deedi 
absolute  on  its  face,  was  intended  by  the  parties  as  a  mbrtgage 
only,  the  presumption  of  fraud  ti^t  may  have  existed,  by  rea- 
son of  the  possession  of  the  property  by. the  bargainor,  instant- 
ly disappears.  And  such  is  this  case.  But  it  is  insisted  this 
deed  is  fraudulent,  because  the  parties  knew  that  there  were 
judgments  and  executions  against  Phifer  and  his  wife,  and  this 
4eed  was  executed  to  prevent  other  creditors  from  seiziog 
these  negroes.  It  is  certainly  true,  that  if  a  debtor  sell  lua 
property  with  a  view  to  defeat  the  rights  of  his  creditors,  and 
the  purchaser  is  cognizant  of  such  intention,  the  sale  is  frauda- 
lent  and  void.  But  a  debtor  is  not  prevented  from  preferring 
a  creditor  and  securing  his  debt,  in  preference  to  the  claims  of 
other  creditors ;  and  a  conveyance  of  his  property,  bona  fide 
made,  for  such  purpose,  is  valid.  It  is  not  made  to  hinder  and 
delay  creditors,  but  for  the  honest  purpose  of  securing  the  pi^- 
ment  of  the  debt  of  a  favorite  creditor. 

We  think,  therefore,  that  the  deed  to  the  defendant,  Lashleot 
was  bona  fide  made;  that  its  existence,  and  the  consideration 
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Ibr  whiSti  it  waa  given,  were  known  to  Wiky  at  tbe  time  he 
look  his  de^d;  and,  therefore,  he  acquired  no  title  by  reawm 
of  the  prior  registration  of  his  deed  for  the  property. 
Affirm  the  decree. 
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See  NBGOTiAiiiiE  Pafih, 

ACCOUNT. 
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ACKNOWLEDGMENT. 
See  Probate. 

ACTION. 

See  Taovat,  Anvunn. 

AD  QUOD  DAMNUM. 

1.  The  proceeding  by  writ  of  ad  quod  damnum  to  asseBa 
damages,  when  the  land  of  the  applicant  is  suli^ted  to 
a  public  easement^  is  not  in  derogation  of  the  common 
law,  but  is  in  accordance  with  its  provisions :  If,  there- 
fore, the  coait  have  jurisdiction  of  the  paity  or  of  the 
subject  matter  in  such  proeeeding,  although  its  proceed- 
ing may  be  erroneous,  the  judgment  is  not  void.  JVSh 
lensviUe  Turnpike  Co.  vs.  Quinby^  476. 

9.  Tlie  provision  in  the  act  of  incoiporalion  of  the  Nolens* 
-ville  Turnpike  Company,  authorizing  liie  proceeding  by 
writ  olad  quad  damnum  against  the  company  is  eonsti- 
tntional.  The  company  accepted  llie  charter,  with  a 
iiill  knowledge  of  the  remedy  giren  to  landhoMers  who 
might  be  aggrieved  by  the  exercise  of  the  powers  grant- 
ed the  company.    JL 

ADMINISTRATOR. 
1.     See  ExBcuTotf. 

S.  An  administrator  of  a  dkoeased  govoraor  has  mo  right 
of  action  on  a  bond  exeoated  to  Ibegmenior  of  <he  state 
and  his  successors,  thovgk  vaeli  action  be  «a  its  face 
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institated  for  the  benefit  of  the  state.  The  suit  in  saeh 
case  lAnst  be  in  the  name  of  the  party  having  the  tech- 
nical legal  title.     WUey  vs.  Cannon  admr^Xy  10. 

8.  Where  the  declaration  set  forth  a  good  official  bond, 
payable  to  die  governor,  and  the  condition  which  was 
not  set  forth  in  the  declaration  showed  such  bond  to  be 
invalid,  as  an  official  and  statutory  bond :  It  is  held,  oft 
demurrer  to  the  declaration,  that  the  declaration  most 
show  a  right  to  sue,  and  that  it  was  the  business  of  the 
plaintiff,  seeking  to  maintain  an  action  in  the  name  fst 
the  administrator  of  the  deceased  governor  to  riiow  the 
invalidity  of  the  bond,  as  an  official  bond,  by  the  exhi- 
bition of  the  condition.    lb, 

4.  Where  a  justice's  warrant  directed  the  officer  to  sum- 
mon '^Braden,  administrator  of  Braden,"  and  proceeded 
to  state  a  personal  liability  of  Braden :  the  court  holds, 
that  the  words  ''administrator  of  Braden"  might  be  re- 
jected as  personal  description,  cmd  judgment  rendered 
against  Braden  in  his  individual  right.  Braden  vs. 
AoOingsworth,  19. 

5.  It  is  a  well  established  principle  of  equity,  that  an  ex* 
ecutor  or  administrator  will  not  be  permitted  under  any 
circumstances  to  derive  a  personal  benefit  from  the 
manner  in  which  he  manages  the  assetsof  an  estate. 
Johnson  et  ah.  vs.  £ay,  adnCr,^  142. 

6.  An  administrator  may  sell  the  goods  of  the  deceased  at 
private  sale,  and  will  in  general  incur  no  liability  be- 
yond accounting  for  their  value,  and  may  repurchase 
them;  but  a  court  of  chancery  will  not  sanction  such  a 
transaction  unless  it  be  free  from  all  imputation  of 
fraud,    lb. 

7.  Where  an  administrator  in  another  state,  without  set- 
tlement of  his  administration,  brings  the  property,  or  a 
part  of  it,  to  this  state,  in  fraud  of  the  rights  of  creditors 
and  distributees,  the  chancery  court  will  hold  him  to 
account  as  a  trustee,  and  compel  him,  at  the  instance 
of  either  creditor  or  distributee,  to  surrender  the  trust 
estate,    PaHon  vs.  Overion  et  ah.  102. 
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S.  Where  an  admintBtrator  openly  denies  the  right  of  the 
diatribatee  to  the  trust  property,  and  assumes  the  abso- 
lute adverse  ownership  of  tbe'trust  property,  the  statute 
of  limitations  operates  from  the  time  such  open  as- 
sumption of  ownership  is  made  known  to  the  distri- 
butee,   lb, 

0.  A  debt  due  to  an  administrator  is  extinguished  by  the 
receipt  of  assets  of  the  estate  iufficient  to  satisfy  the 
debt ;  and  such  administrator  can  institute  no  suit  af- 
terwards for  the  recovery  of  such  debt.  Smith  vs. 
Watkinsy  331. 

10.  No  action  lies  in  the  name  of  the  chairman  of  the  coun- 
ty court,  for  the  benefit  of  an  administrator,  on  a  re- 
funding bond.  The  act  of  1780,  ch.  23,  sec.  2,  author- 
izes suit  on  such  bonds  for  the  benefit,  and  at  the  in- 
stance of  creditors,  and  no  others,  flobinson  vs.  Chair- 
many  4^..  374. 

11.  A  special  administrator  for  the  collection  of  a  debt,  does 
not  represent  the  testator  so  as  to  be  liable  to  an  action 
for  the  non-performance  of  said  intestate's  contracts. 

*    N.  Sf  K.  Turnpike  Co.  vs.  HarriSy  admry  558. 

12.  If  a  special  administrator,  seek  to  collect  a  debt,  and 
there  be  matter  of  equity  ^growing  out  of  the  contract 
sought  to  be  enforced,  such  equity  may  be  set  up  against 
such  special  administrator.  Alitcr,  of  an  equity  grow- 
ing out  of  other  transactions  between  the  intestate  and 
the  person  setting  up  the  equity.    lb. 

18.  A  fraudulent  deed  of  conveyance  of  property,  though 
void  as  to  creditors,  is  yet  binding  on  the  vendor,  his 
executors,  administrators  and  assigns.  It  was  insisted 
in  the  following  case,  that  the  estate  of  the  intestate  be- 
ing reported  insolvent,  under  the  ^cts  of  1833,  ch.  36, 
and  1838,  ch.  Ill,  for  equitable  distribution  amongst 
the  creditors,  the  personal  representative  of  the  in- 
testate, was  the  trustee  of  the  creditors,  and  as  such« 
could  avaUhimself  of  all  their  rights  in  a  suit  as  to  the 
validity  of  the  deed.    But  the  court  held,  that  those 
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acts  do  not  ohfynge  the  eommou  law  mk.    Jjmiier  wa. 
Cole,  621. 

14.  Where  nn  agreement^  to  oenvey  jneal  estate,  was  broken 
in  the  lifetime  ot  the  vendee,  and  the  vendor  had  no  title 
at  the  time  of  the  execution  of  the  agreeioent,  the  per* 
*  sonal  representatives  of  the  testator  or  intestate  have  a 
right  to  sue  for  damages.  Shaw  ctaUva.  WUkinji'  adnir^ 
647. 

J  5.  Where  slaves  were  taken  from  the  possession  of  an  ad* 
ministrator,  he  majriiran  action  of  trover  declare  against 
the  defendant  for  the  conversion  of  them,  as  property 
belonging  to  him  as  administrator,  and  also  as  belong- 
ing to  him  in  his  own  right.  This  is  no  violation  of  the 
general  rule,  that  counts  in  different  rights  shall  not  lie 
joined.     LasVee  vs.  Wt/y,  659. 

WJ  There  was  a  suit  in  Virginia  against  the  sureties  in  an 
.  administration  bond,  and  a  devastavit  being  proved,  there 
was  a  judgment  to  the  extent  of  asseti  proven.  It  is 
held,  that  the  judgment  was  conclusive  as  to  the  amouit 
of  assets  in  the  bands  of  the  administrator  in  any  sub- 
sequent suit  brought  against  him,  unless  it  should  ap- 
pear that  there  were  other  assets  which  were  fraudu- 
lently concealed  by  the  administrator.  Jones  vs.  Joncs^ 
adrrCt,  705. 
17.  Where  the  administrator  dies,  the  remedy  of  the  credi- 
tors of  the  estate  of  which  he  was  administrator,  is  not 
against  the  administrator  of  the  deceased  administra- 
tor, but  against  the  administrator  de  bonis  non  of  such 
estate,    lb. 

'  18.     Where  slaves,  on  the  petition  of  an  administrator,  \pere 

i  ordered  to  be  sold,  and  were  sold,  and  title   vested  in 

the  purchaser  on  the  report  of  the  administrator,  that 
the  purchase  money  had  been  paid,  and  this  statement 
inserted  in  the  decree  of  confirmation  of  the  sale ;  the 
administrator  would  not  be  permitted  to  contradict  the 
report  and  the  decree  in  a  proceeding  against  him  by 
disitributees  or  creditors.  He  would,  however,  be  al- 
lowed to  phow  the  trulli  in  a  preceding  against  die  pur- 
chaser at  the  sale.     Wiley  vs.  Lasldee^  717. 


mBEX.  taa 

AFFIDAVIT. 

The  aSdavit  on  which  a  writ  of  replevin  ib  issued,  may 
be  amended  by  victoe  of  the  met  of  1BQ9,  ch.  49,  sec. 
21,  and  also  by  virtue  of  the  act  of  1846,  ch.  ^,  sec. 
4.     Applewhite  vs.  AUeUy  697. 

'Bee  Attoney  at  Law.    Cowbtablb.  • 

AFFRAY. 

An  indictment  for  an  affiray  mnat  chaise  the  fighting  to 
have  been  in  a  public  place.  An  allegation,  that  it 
took  place  in  the  town  of  Clarksville,  is  not  sufficient. 
It  might  have  been  in  the  town  of  Clarksville  and  yet 
out  of  the  sight  and  hearing  of  all  but  the  parties  con- 
cerned.    State  vs.  Hcflin^  84. 

ibGREEMENT. 

See  Covenant.    CoNsroERATioN.     Contract. 

AMENDMENT. 

1.  Where  an  attachment  was  issued  without  an  affidavit, 
as  required  by  law,  and  a  motion  was  made  to  quash 
the  attachment :  It  is  held,  that  an  affidavit  cannot  be 
received  by  way  of  amendment,  and  the  attachment 
was  qmished.     McRcynoids  vs.  Needy  12. 

-  2.  Indictments  may  be  amended,  in  matter  of  form,  not 
touching  substance,  by  the  court ;  in  matter  of  substance 
by  the  grand  jury,  to  whom  it  must  be  recommitted  by 
the  court,  and  the  indictment  as  amended  returned  to 
court  by  the  jury,  and  the  record  must  verify  iJie  fact 
of  the  return  into  court  of  the  amended  indictment. 
McKinl^  vs.  Siak,  72. 

8.  After  judgment  by  default,  the  court  might  well  an- 
thortze  an  amendment  of  the  writ  enlarging  the  claim 
for  damages.  And  it  is  not  error  that  the  court  did  not 
accompany  such  amendment  with  an  order,  that  the 
defendant  be  allowed  to  plead  to  the  proceeding  as 
amended.     Fowlkeswa.  Webber ^  530.     - 

4.     The  affidavit  on  which  a  writ  of  replevin  is  issued,  may 
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be  amended  by  virtue  of  the  act  of  1609,  eh.  40,  sec  SI, 
and  also  by  virtue  of  the  act  of  1846,  di.  66,  see.  4. 

Applewhite  vs.  Allen.  697. 

ANSWER. 

1.  Where  the  answer  made  to  a  bill,  filed  f or  a  discoveiy, 
is  introduced  as  testimony,  its  trath  should  be  iveighed 
like  other  testimony,  by  its  intrinsic  character,  sulgectto 
be  set  aside  by  the  nature  of  its  statements  and  by  other 
proof.    Allen  vs.  McNcw^  46. 

2.  On  a  motion  to  dismiss  a  bill  for  want  of  equity  on  it* 
'    face,  such   construction  should  be  given  to  the  bill  as 

will  sustain  rather  than  defeat  it.  If  it  appear  that  the 
court  has  no  jurisdiction,  or  that  the  bill  has  no  eqni^ 
on  its  face,  the  court  may  properly  dismiss  it  at  any 
stage  of  the  proceedings;  but  when  a  case  proper  for 
equitable  relief  is  defectively  stated,  and  the  defendant 
waives  his  rig^ht  to  demur  and  answers,  he  must  answer 
fully.     T/umipsonvs,  Paul  ^  NancCy  114. 

3.  *  A  court  ^f  chancery  will  not  set  aside  a  pro  coijfessode- 

cree,  though  the  affidavit  be  satisfactory,  and  the  an- 
swer full,  if  such  answer  does  not  disclose  a  valid  de» 
fence.    Lewis  vs.  Sinumlony  185. 

4.  Where  the  answer  to  a  bill  denies  the  case  made  ont  in 
the  bill,  but  states  facts  which  entitle  the  party  to  relief^ 
difierent  from  that  asked  for  in  the  bill,  a  court  of  chan* 
eery  will  give  a  decree  to  complmnant,  according  to 
the  facts  stated  in  the  answer.  Bailey  ct  als.  vs.  BaSUg 
ct  aU.^  230. 

5.  If  a  decree  is  sought  against  the  defendant  on  the 
ground  of  equity  disclosed  in  the  answer,  the  entire  an- 
swer must  be  taken  t  igether;  the  matter  of  dinchaiige 
as  well  as  the  matter  of  charge,  and  must  together 
make  a  proper  case  for  relief,  or  no  decree  can  be  given. 
Hcaie  vs.  RMnson  ^  Woodruffs  435. 

6.  Where  a  joint  defendant  answers  a  bill,  and  remores, 
by  allegation  and  proof,  the  matter  of  equity  charged 
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against  another  defendant,  against  whom  there  is  a 
pro  coirfesso  decree:  It  is  held,  that  there  can  be  no  final 
decree  against  the  party  who  has  failed  to  answer. 
Henncssce  vs.  Ford  ct  ab,^  499. 

APPEAL. 

!•  The  act  of  1794,  ch.  1,  sec.  M,  authorizing  an  affirm* 
ance  of  judgment  by  the  superior  courts  on  appeals 
from  the  county  courts  to  the  superior  courts,  where  the 
party  appealing  had  failed  to  carry  up  the  transcript,  is 
applicable  to  appeals  from  the  county  court  to  the  cir- 
cuit court.     Nolcnsville  Turnpike  Co.  vs.  Quinby,  476. 

2.  Where  an  appeal  was  taken  from  a  judgment  against 
the  makers  and  endorser  of  a  promissory  note,  by  the 
makers,  without  the  knowledge  or  consent  of  the  en- 
dorser, and  judgment  affirmed  against  such  endorser; 
such  judgment  of  affirmance  is  void.  Coles  vs.  Ander^ 
son  4*  Grisiodl^  489. 

APPEAL  BOND. 

See  Motion. 

APPOINTMENT. 

If  the  proof  leaves  it  doubtful,  whether  a  power  of  ap- 
pointment has  been  legally  or  illegally  exercised,  the 
pre.*>umptLon  in  favor  of  meritorious  claimants,  is,  that 
it  has  been  legally  exercised.  Marshall  Vf^.  Stephens^  159. 

ASSAULT,  FELONIOUS. 

By  statute  law  any  one  is  authorized  to  arrest  a  nmap 
way  slave  and  deliver  him  to  the  jailor  of  the  county,  or 
to  the  owner,  and  it  is  the  duty  of  such  slave  to  submit; 
and  if  he  resist  and  assault  the  person  attempting 
to  arrest  him  with  an  intention  to  kill  such  person,  such 
assault  is  with  intent  to  commit  murder  in  the  first  de- 
gree.    Tom^  a  slave  vs.  the  State,  66. 

« 

ASSUMPSIT. 

1 .  Indcbiiattis  assumpsit  will  lie  to  recover  the  price  of  labor 
upon  an  executed  contract  payable  in  money,  though  a 
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special  contract  be  profsea,  wbero  'Ae  mfmdai  eontrael 
iias  not  been  perfivrmed  in  all  its  terms  by  either  of  the 
parties.    AUen  vs.  McNem^  46. 

2.  The  plaintilT  declared  for  the  value  of  labor  done  and 
materials  furnished  in  the  erection  of  a  grist-miHy  m9 
house  and  appendageii.  The  proof  showed  ttiat  thfere 
was  a  saw-mill  built,  and  that  it  was  attached  to  tha 
^st-mill.  The  jury  gave  a  verdi'^.t  for  the  labor  and 
materials  of  saw-mill.  And  the  couH.  holds,  thait  it  will 
not  reverse,  where  the  justice  of  the  case  was  obtained, 
upon  a  descriptive  part  of  the  declaration,  as  the  proof 
showed,  in  the  case  exhibited,  the  saw-mill  was  an  ap- 
pendage.   i5. 

5.  A  deelaration  on  an  instrument  of  wilting,  which  binds 

the  maker  to  pay  $440in  ginned  cotton,  and  is  not  under 
t         seal,  most  aver  a  consideration.    Brouonya.  Parks^  194. 

4.  A  declaration  setting  forth  that  plaintiflT  and  defendant 
^  had  accounted  together,  and  upon  the  aciyustment  of  their 
accounts,  it  was  nettled,  that  in  consideration  thereof 
the  defendant  was  indebted  to  the  plaintiff  the  sum  af 
$440,  contains  a  sufficient  averment  of  a  consideration 
jf  te  vardict.     lb, 

6.  Where  a  corporation  advanced  money  on  apurcbase  of 
real  estate  at  execution  sale,  and  not  being  able  to  hpld 
real  estate  relinquished  its  purchase  to  a  third  penos; 
such  corporation  has  the  ri^ht  to  recover  the  amount 
advanced  from  such  person.  Crutchcr,  adm'r,  vs.  Nash- 
ville Bridge  Co.,  403. 

H.  A  conversion  of  property  wiTl  warrant  an  implicalioii 
of  indebtedness,  and  a  promise  to  pay,  on  which  indeUr 
talus  assumpsit  would  lie;  but  the  admission  of  a  con- 
version within  three  years,  will  not  take  the  case  oat  of 
the  operation  of  the  statute  of  limitations,  because  it  is 
not  an  express  promise  to  pay  or  an  admission  of  an 
existing  debt.     0//vs.  Whitworihy  494. 
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ATTACHMENT. 

1.  Where  an  attachment  was  issued  vdtheut  an  afidavit, 
as  required  by  law,  and  a  motion  was  made  to  quash 
the  attachment:  It  is  held,  that  an  affidavit  cannot  be 
received  by  way  of  amendment,  and  the  attachment 
was  quashed.     McRa^noldSy  vs.  Needy  12. 

8«  An  aUegation  in  attachment  bill,  under  the  act  of  1836^ 
ch.  43,  sec.  8,  that  complainant  was  informed  and  be- 
lieved, that  defendant  was  about  to  remove  hia  property 
be3'ond  the  jurisdiction  of  the  state,  is  sufficient.  The 
bill  need  not  alledge  that  the  defendant  was  about  to 
remove  him-elf,  and  carry  off  his  property.  LbsUt  Vs. 
Cummings,  385. 

8.  The  act  of  1836,  ch.  43,  and  of  1838,  ch.  lOfT,  airthorize 
attachment  btlfs,  only  in  cases  where  the  relation  of 
debtor  and  creditor  exists,  and  not  apply  to  cases  aris- 
ing ex  delktOy  in  which  the  tort  may  noit.  be  waiwd. 
Vnion  Bank  vs.  Baker  ct  als.y  447.  •' 

4%  A  resulting  trust  may  be  set  up  and  established  as  to 
land  and  to  slaves,  but  not  as  to  other  property  more 
perishable  in  its  nature.     Ib^ 

Sl  It  is  a  general  rule  of  chancery  practice  that  if  no  re- 
lief be  asked  for,  none  can  be  granted.  The  rule  is  dif- 
ferent in  cases  of  attachment  bills,  filed  under  the  act  of 
1836,  ch.  43.  The  bill  need  only  state  a  debt  by  aaonr 
resident  and  the  presence  of  property,  with  a  prayer 
that  it  be  attached  for  the  satisfaction  of  the  debt. 
Eaton  vs.  Brcathelty  534. 

ATTORNEY  AT  LAW. 

L.  An  attorney  has.  no  right  to  receive  any  thing  but  mo- 
ney in  satisfacUon  of  a  judgment  on  a  claim  in  his  hands 
for  collection,  and  any  transfer  of  a  judgment  by  him 
would  be  void;  where  he  received  a  note  from  the  exe- 
cution debtor  umler  an  agreement  that  the  debtor  might 
run  the  execution  against  his  co-defendant,  the  recep- 
tion of  'the  money  on  such  note  from  the  hands  of  the 
attorney,  is  a  satisfaction  of  the  judgment  and  the  a- 
greement  as  to  the  execution  void'.  Bddwin  4*  Cea/np* 
bdlvB.'Merria,l2Sk 
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BAILMENT.  ^ 

1.  SebT&otbk. 

2.  The  owners  of  steamboats,  who  receive  horses  to1)e 
conveyed  from  one  point  to  another  are  responsible  to 
the  same  extent  as  inn-keepers  are  for  losses.  Where 
a  horse  escapes  from  his  fastenitigs  on  a  boat,  and  is 
lost  in  the  river,  this  is  negligence,  for  which  the  own* 
ens  of  the  boat  will  be  held  responsible.  Portq^ieU  ^ 
Brooks  vs.  Htmphreys^  407. 

BANKRUPTCY. 

1.  A  principal  who  h^  been  discharged  in  bankroptpy 
after  due  notice  to  his  endorser  is  discharged  firom  hie 
liability,  though  such  endorser  may  not  have  paid  the 
money  till* after  the  decree  of  discharge.  HardjfVB. 
Carter,  153. 

2.  A  decree  of  discharge  in  bankruptcy  does  not  dischaige 
•        one  surety  from  the  claim  of  another  surety,  who  pays 

money  for  the  principal  after  the  decree.    Ocas  vs.  Qib- 
son  etals,  197, 

8.  To  render  a  party  liable  for  a  debt  from  which  he  has 
been  discharged  by  a  decree  in  bankruptcy,  he  most 
make  an  absolute  and  unconditional  promise  to  pay  it. 
Brown  etux.  vs.  Collier ^  510. 

BASTARDY. 

1.  Upon  the  return  of  a  warrant  for  bastardy  issued  upon 
legal  affidavit,  the  justice  need  not  enter  up  judgment 
that  the  defendant  is  the  reputed  father.  It  is  sufficient 
if-  he  recognize  him  to  the  county  court,  for  its  action. 
The  law  adjudges  him  to  be  the  father  upon  the  facts 
stated  in  the  affidavit.    Irwin  vs.  State,  14. 

2.  The  county  court  is  the  only  tribunal  authorized  to  fix 
the  amountof  alio  wance  to  the  mother  of  a  bastard  ehiM, 
and  if  that  court  fail  to  assess  it,  and  an  appeal  is  ta* 
ken,  the  case  must  be  remanded  to  the  county  conrtfor 
its  action.    A. 

BILL  OF  EXCHANGE. 

See  Nbootiablb  Pafbk.    Obube.  * 
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BILL  IN  CHANCERY.       ^ 

It  is  a  general  rale  of  chancery  practice,  that  if  no  re- 
lief be  asked  for,  none  can  be  granted.  The  nile  is 
different  in  cases  of  attachment  bills,  filed  under  the 
act  of  1836,  ch.  43.  The  bill  need  not  only  state  a 
debt  by  a  non-resident  and  the  presence  of  property, 
with  a  prayer  that  it  be  attached  for  the  satisfaction  of 
the  debt.     Eaton  vs.  Brcathett,  534. 

BOND. 

See  Office  Bonds. 

CARRIER. 

The  owners  of  steamboats,  who  receive  horses  to  be 
conveyed  from  one  point  to  another  are  responsible  to 
the  same  extent  as  inn-keepers  are  for  losses.  Where 
a  horse  escapes  from  his  fastenings  on  a  boat,  and  is 
lost  in  the  river,  this  is  negligence,  for  which  the  owners 
of  the  boat  will  be  held  responsible.  PorUrfidi  4* 
Brooks  vs.  Humphreys^  407. 

CERTIORARI. 

1.  Where  the  justice  of  the  peace  informed  the  plaintiff, 
against  whom  he  had  rendered  a  judgment  for  costs, 
that  he  need  not  appeal,  that  he  could  sue  again  before 
a  justice  of  the  peace.  It  is  held,  that  this  was  a  suffi- 
cient reason  why  the  plaintiff  did  not  appeal  within  the 
time  required  by  law,  and  lays  a  proper  foundation  tor 
writ  of  certiorari,     Chappdl  vs.  Janes^  107, 

2.  A  motion  to  dismiss  a  writ  of  certiorari  must  be  made 
at  the  earliest  opportunity  presented.  It  comes-too  late 
after  a  trial  on  the  merits.    lb. 

CHANCERY. 

1.  It  was  agreed,  by  parol,  that  the  father-in-law  should 
convey  to  the  son-in-law  certain  real  estate  for 
life,  with  remainder  to  wife  and  children,  upon  condi- 
tion of  the  payment  of  a  given  sum  of  money;  the  mo* 
ney  was  paid;  the  land  was  exchanged  for  other  lands, 
and  title  taken  by  the  son-in-law  in  his  own  name,  and 
the  land  then  conveyed  to  the  father-in«law,  in  trust,  to 
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pay  debtii.  In  tbU  0Cate  of  facto  the  court  ImIA*.  that 
on  a  bill  filed  by  the  8an*in-law  and  wife  and  children, 
it  would  establish  a  trast  in  conformity  with  the  origi- 
nal agreement.    McDanid  vs.  Sclf^  59. 

2.  The  judgment  creditors  of  a  turnpike  company  in  which 
the  state  is  a  stockholder  by  virtue  of  the  act  of  18S7, 
ch.  107,  have  the  right  to  seize  slav^es,  mules  and  other 
property  owned  and  used  by  the  company  in  the  repaifl 
of  the  road,  and  such  company  cannot  interfere  and  set 
up  in  chancery  the  lien  of  the  state  to  protect  such  pro- 
perty against  the  executions  of  such  creditors.  Pi  ^ 
C,  TSimpike  Co.  vs.  Yowng,  10^. 

3.  On  a  motion  to  dismiss  a  bill  for  want  of  equity  on  ito 
face,  such  construction  should  be  given  to  the  bill  as 
will  sustain  rather  than  defeat  it.  If  it  appear  that  the 
court  has  no  jurisdiction,  or  that  the  bill  has  no  equity 
en  its  face,  the  court  may  properly  dismiss  it  at  any 
stage  of  the  proceedings;  but  when  a  case  proper  for 
equitable  relief  is  defectively  stated,  and  the  defendns^ 
waives  his  right  to  demur  and  answers,  he  mast  an- 
swer fully.     Thompson  vs.  Paut  ^  Nance^  114. 

4.  It  is  a  well  established  principle  of  equity  that  an  ex- 
ecutor or  administrator  will  not  be  permitted  under  any 
circumstances  to  derive  a  personal  benefit  frouk  the 
manner  in  which  he  manages  the  assets  of  an  estate. 
Johnson  et  ah.  vs.  £11;^,  administraiory  142« 

5.  An  administrator  may  sell  the  goods  of  the  deceased^  at 
private  sale,  and  will,  in  general,  incur  no  liability  be- 
yond accounting  for  their  value,  and  may  repurchase 
them;  but  a  court  of  chancery  will  not  sanctioBr  eneh  » 
transaction  unless  it  be  free  Irom  all  imputatioQ  of 
fraud,    lb. 

6.  Courts  of  chancery  have  power  to  correct  mistakes  in 
deeds  and'  other  instruments,  so  as  to  make  them  carry 
out  the  intention  of  the  parties  making,  them.  But  the 
proof  must  be  dear,  certain  and  satisfiftotory.  BaSejf 
€i0ls.  ve.  Bailej^etaLa^  230. 
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7.  Where  the  answer  to  a  bill  denies  the  case  made  out  in 
the  bUl,  but  states  fkcU  which  entitles  the  party  to  re- 
liefy  different  from  that  a»ked  for  in  the  bill,  a  eourt  of 
ehancery  will  give  a  decree  to  eomplainant,  according 
to  the  facts  stated  in  the  answer.    lb. 

8.  A  writ  of  error  lies  in  all  cases  in  chancery,  and  the 
fact  that  the  complainant  has  obtained  all  the  relief 
prayed  for,  is  no  ground  for  a  dismissal  of  the  writ  of 
error,  but  for  the  afRrmancb  of  the  decree.  State  vs. 
Merduinf  a  Insurance  and  Trust  Campanif,  235. 

6.  Hie  5th  section  of  the  act  of  1846,  ch.  55,  confers  ju- 
risdiction on  the  chancery  courts  to  decree  forfeitures  of 
charters  of  incorporation  for  non-user  or  abuse  of  their 
powers,  or  when  they  have  been  disabled  from  acting 
by  a  surrender  of  their  franchises,  or  by  other  modes. 
The  eighth  section  confers  jurisdiction  alone  to  restrain 
by  iiyunction  the  exercise  of  power  not  granted,    lb. 

10.  In  the  caseofpartitionof  real  e8tate,hddin  joint  tenancy 
or  tenancy  in  common,  there  is  an  implied  warranty  be- 
tween the  parties  to  such  partition,  by  which  they  have 
the  mutual  right,  in  case  of  an  eviction  by  paramount 

^tle,  to  have  compensation  from  each  other  for  loss  sus- 

•  tained;  and  this  right  exists  against  alienees,  though 
not  in  their  favor;  and  the  remedy  is  by  bill  in  chancery, 
either  by  setting  aside  the  partition  as  being  founded  in 
mistake,  if  it  can  be  done  without  iivjustice,  and  if  not, 
then  by  a  decree  of  pecuniar}'  contribution.  Sawyer  et 
als,y  vs.  Cator  et  als.<,  256. 

11.  If  a  purchaser  pays  his  money  at  a  chancery  sale,  in 

*  piurehase  of  property,  and  discovers  a  defect  of  title  at 
any  time  before  a  conveyance  is  made,  he  may  recover 
it  back,  and  his  remedy  is  by  petition  in  the  cause  in 
which  a  sale  is  ordered.    Read  et  als,  vs.  Ftte^  828. 

t2.  The  judgments  of  courts  of  record  may  be  vacated  on 
file  ground  of  fraud,  accident  or  mnrprise,  where  the  par- 
ty sowing  to  set  them  aside  is  in  no  default — but  cannot 
be  falsified  by  proof  aliunde;  as  where  a  judgment  was 
60 — ^Vol.  viii. 
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entered  by  the  clerk,  as  upon  the  verdict  of  a  jary,  whea 
it  should  have  been  a  judgment  nUdicUy  and  the  amount 
recovered  was  not  in  accordance  with  the  amount 
agreed  by  the  parties  to  be  recovered,  the  error  cannot 
be  corrected  by  bill  in  chancery.  Bank  of  Tennessee  ve. 
Patterson  et  ak,^  363. 

13.  Where  complainant  purchased  all  the  lands  defendant 
had  purchased  of  another,  at  a  given  sum,  and  the  de- 
fendant  in  his  conveyance,  omitted  intentionally  to  con- 
vey one  tract  which  he  had  purchased;  such  omission  is 
a  fraud,  for  which  the  court  will  decree  in  compensa- 
tion, the  value  of  the  land  omitted.  Grissom  vs.  SomU^ 
872. 

14.  Where  slaves  were  sold  at  executioQ  sale  and  purchas- 
ed by  a  third  person  with  an  understanding  that  the  de- 
fendant in  the  execution  should  have  the  right  to  redeem 

,  them,  and  obtained  them  at  a  reduced  price  by  such  un- 
derstanding: It  is  held  that  the  slaves  were  held  in 
trust  for  the  benefit  of  the  execution  debtor,  and  that  a 
bill  would  lie  at  the  instance  of  other  creditors  to  sub- 
ject the  slaves  to  resale,  and  the  surplus  proceeds  to  the 
satisfaction  of  the  claims  of*  such  creditors. .  Et^^&A  vb. 
Tomlinson  et  als,,  376. 

15.  A  will  which  has  been  lost,  or  destroyed  by  accident, 
or  suppressed  by  fraud,  may  be  set  up  in.  the  chancery 
court.     Buchanan  et  ux.  vs.  Matlock  et  als,y  390. 

16.  If  a  decree  is  sought  against  the  defendant  on  the 
ground  of  equity  disclosed  in  the  answer,  the  entire  an- 
swer must  be  taken  together;  the  matter  of  discharge  as 
well  as  the  matter  of  charge,  and  must  togetiieriAake  a 
proper  case  for  relief,  or  no  decree  can*  be  given.  W. 
4-  K  B.  Neol  vs.  Robinson  ^  Woodruff,'  435. 

17.  Where  the  estate  of  minors  is  sold  under  the  decree 
of  a  court  of  competent  jurisdiction,  and  a  guardian 
purchases  fairly  and  without  benefit  to  himself  at  the 
expense  of  his  ward,  such  purchase  will  be  held  valid. 
Blackmore  vs.  Shelby^  439. 
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18.  Where  a  party,  without  fraud,  eells  land  to  which  he  has 
no  title,  and  afterwards  acquires  the  title,  the  vendee 
shall  be  compelled  to  take  according  to  his  purchase. 
B. 

19.  A  parol  promise  to  settle  the  property  of  the  intended 
wife  on  her  after  marriage,  is  void  by  virtue  of  the  Ist 
section  of  the  statute  of  frauds.  And  although  a  fraud 
was  intended  at  the  time  of  the  promise,  a  court  of 
chancery  can  give  no  relief.    Hackney  vs.  Hackney^  452. 

20.  A  court  of  chancery  has  no  power  to  give  a  decree  for 
costs  against  next  friend^s  surety,  summarily  and  with- 
out process,    lb. 

21.  The  jurisdiction  of  a  court  of  chancery  to  enforce  the 
specific  execution  of  a  trust,  declared  by  parol  in  rela- 
tion to  ]*eal  property,  if  plain  and  unambiguous  in  its 
terms  and  established  by  satisfactory  evidence,  is  well 
established.     Haywood  et  als.,  vs.  Ensley  Sf  Haywood^  460. 

22.  Where  a  vendee  of  real  estate  in  bis  answer  admits 
tUat  he  had  heard  that  the  estate  was  in  some  way  de- 
vised in  trust;  it  is  held  that  this  admission  charged  him 
with  notice  of  the  trust.    lb. 

23.  Where  land  held  in  trust  for  the  benefit  of  wife  and 
children,  was  sold  at  chancery  sale,  and  purchased  un- 
der an  agreement  made  by  vendee,  with  the  husband, 
that  he  should  be  permitted  to  redeem,  the  trust  enures 
to  the  benefit  of  the  wife  and  children;  though  the  ven- 
dee may  have  been  ignorant  of  the  trust,    lb- 

24.  Where  a  parol  agreement  was  made  that  one  person 
should  purchase  property  at  chancery  sale,  and  permit 
a  redemption,  and  no  time  was  fixed  at  which  the  right 
to  redeem  should  expire:  it  is  held  that  such  agreement 
will  be  held  not  to  limit  the  time  allowed  by  law,  but  to 

^  enlarge  it.  The  right  of  redemption  is  favored  in  law, 
and  will  be  decreed  in  equity  if  cusserted  in  a  reasonable 
time.    lb. 

25.  Where  a  loss  is  to  be  thrown  on  one  of  two  individuals 
equally  entitled  to  the  favor  of  a  court  of  equi^,  as  for 
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inetanee,  a  surety  in  an  appeal  bond,  and  an  accommo- 
dation endorser,  that  party  must  suffer  by  ^wfaose  act  the 
loss  is  occasioned.     Coles  vs.  Anderson  4"  OrisweU^  489. 

26.  Where  a  joint  defendant  answers  a  bill,  and  removes, 
by  allegation  and  proof  the  matter  of  equity  charged 
against  another  defendant,  against  whom  there*  is  a/mo 
confesso  decree:  It  is  held,  lliat  there  can  be  no  final  de- 
cree against *the  party  who  has  failed  to  answer.  Hen- 
nessee  w.  Ford  et  als,^  499. 

27.  To  perfect  a  gift  mortis  causa^  there  must  be  a  delivery. 
Where,  however,  the  testator  gave  express  direction  to 
a  residuary  legatee  to  deliver  an  article  of  property  to 
an  individual  as  a  gift,  and  such  legatee  promised  the 
testator  that  be  would  deliver  it;  a  court  of  chancery 
will  declare  the  legatee  a  trustee,  and  enforce  a  delivery 
of  the  article.  The  court  refuses  to  extend  this  rule, 
and  in  the  following  case  declared  no  trust  was  created, 

.   because  the  promise  was  not  made  to  testatrix  by  the 
residuary  legatee.     Sims  vs.  Walkef\  503. 

28.  Where  a  bill  is  filed  to  execute  the  trust  of  a  will,  and 
a  partition  of  land,  lying  in  various  counties  and  chan- 
cery districts,  is  necessary  in  execution  of  that  trust,  a 
court  of  chancery  acquires,  by  personal  service  of  all 
the  parties  in  interest,  jtfrisdiction  to  divide  such  lands, 

regardless  of  their  location.     Toddw^.  Cannon,  bl2. 
« 

29.  Where  lands  lie  in  various  chancery  districts,  a  chance- 
ry court,  sitting  in  any  district  in  which  a  part  of  said 
lands  lie,  may  make  partition  of  them  according  to  the 
provisions  of  the  acts  of  1827  and  1829.     lb. 

30.  Where  lands  are  divided,  under  the  acts  of  1827  and 
1829,  by  decree  in  chancery,  such  decree  is  not  void, 
because  a  portion  of  such  lands  may  have  been  ad- 
versely held  at  the  time  of  the  decree.    The  act  of  1821 , 

•  called  the  Champerty  Act,  does  not  apply  to  chancery 
sales.    lb. 

31.  It  is  a  matter  of  discretion  with  the  chancellor  whedwr 
he  will  order  a  reference  with  regard  to  oaattwa  of  title 
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to  the  clerk  and  master.  It  b  highly  expedient  in  most 
cases  that  he  should  investigate  the  matter  for  himself. 
Buchanan  vs.  AltoeU,  516. 

32.  Where  real  estate  is  pm'chased  and  title  with  general 
warranty  taken,  the  vendee  in  the  absence  of  fraud,  has 
no  right  to  an  injunction  against  the  payment  of  the 
purchase  money,  or  to  seek  in  chancery  a  restoration  of 
it  when  it  has  been  paid.  He  must  rely  on  his  cove- 
nants.  The  law  is  otherwise  where  he  has  only  taken 
covenants  to  convey  title.    lb. 

33.  The  purchaser  of  real  estate  at  chancery  sale, becomes 
by  virtue  of  his  purchase,  qitasi  a  party  to  the  proceed- 
ings, and  where  the  purchase  is  made  on  a  credit,  the 
court  will  see  that  the  money  is  fairly  paid  to  those  en- 
titled, before  the  purchaser  will  be  invested  with  the 
title.     Deaderick  Adm^r.  vs.  WatkinSy  520. 

34.  It  is  a  general  rule  o(  chancery  practice  that  if  no  re- 
lief be  asked  for,  nbne  can  be  granted.  The  rule  is  dif- 
ferent in  cases  of  attachment  bills,  filed  under  the  act  of 
1836,  ch  43.  The  bill  need  only  state  a  debt  by  a  non- 
resident and  the  presence  of  property,  with  a  prayer 
that  it  be  attached  for  the  satisfaction  of  t^e  debt.  Ea- 
ton vs.  Breathetty  534. 

35.  A  court  of  chancery  can  give  no  relief  against  a  judg- 
ment at  law  on  the  ground  of  a  defence  which  the  com- 
plainant could  have  put  forward  at  law,  unless  he  was 
prevented  from  so  doing  by  accident,  fraud,  or  some 
act  of  the  opposite  party.     Gwinn  vs.  Newton^  710. 

36.  Where  a  defendant  agreed  that  the  justice  should  ren- 
der a  conditional  judgment  against  him,  and  the  justice 
entered  an  absolute  judgment  by  confession:  It  is  held 
that  such  judgment  was  void,  and  that  a  court  of  chan- 
cery had  jurisdiction  to  investigate  the  aierits  of  liie 
transaction  and  give  such  decree  as  the  faeta  should 
authorize.    lb.       « 

CHARACTER. 

Good  character  is  available,  only  in  donbtfol  cases. 
BennMvB.StaUy  118. 
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The  jni^  may  state  the  evidence  and  conunent  on  its 
force.    Hughes  vs.  S^ate,  76. 

CHOSE  IN  ACTION. 

1.  Where  by  decree  in  chancery  a  chose  in  action  was  an- 
signed  to  a  distributee,  who  was  a,  feme  covert,  if  the  le- 
gal title  to  such  chose  in  action  was  vested  in  the  dis- 
tributee, an  action  therefor,  should  be  in  the  name  of 
the  feme  covert  and  her  husband;  if  only  an  equity,  then 
in  the  name  of  the  personal  representatives  of  the  de- 
ceased for  the  use  and  benefit  of  such  distributee  and 
her  husband.     Pennington  vs.  McWhirter,  130. 

2.  Where  a  defendant  purchased  notes  upon  the  plain- 
tiff, he  had  a  right  to  use  them  as  a  set-off  against  the 
plaintiff  in  an  action  for  labor  done  without  a  written  as- 
signment of  such  notes  by  the  payee  to  such  defendant 
Allen  vs.  McNeWy  46. 

3.  The  assignment  of  a  chose  in  action  vests  the  right  to 
suit  and  recovery  in  the  assignee,  and  authorizes  him 
to  use  the  name  of  assignor  for  his  benefit.  In  such 
case  the  assignee  is  the  plaintiff,  and  where  the  defend- 
ant pleaded  the  previous  attachment  of  the  debt  sued 
for,  the  plaintiff  might  well  reply  that  the  debt  was 
assigned  to  him  before  the  issuance  of  the  attachment 
in  chancery.    Johnson  et  ah.  vs.  Irhf  etals.,  654. 

CLERK. 

A  certificate  of  probate  in  the  usual  form,  signed  by  a 
person  as  deputy  clerk,  without  any  where  naming  the 
principal,  is  good  both  at  common  law  and  under  the 
act  of  1838,  ch.  150,  sec.  1.  Beaumont  ^  Indn  vs. 
Tcaiman  et  dk.^  542. 

CONSIDERATION. 

1.      A  declaration  on  an  instrument  of  writing,  which  binds 
*  the  maker  to  pay  $440  in  ginned  cotton,  and  is  not  un- 
der seal,  must  aver  a  considesation.     Brown  vs.  Porib, 
294. 

3.  A  declaration  setting  forth  that  plaintiff  and  defendant 
had  accounted  together,  and  upon  the  aiiyustment  of 
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their  accounts,  it  was  setHed,  that  in  consideration 
thereof  the  defendant  was  indebted  to  the  plaintiff  the 
sum  of  $440,  contains  a  sufficient  averment  of  a  con* 
sideration  after  verdict,    lb, 

3.  A  failure  of  consideration  is  a  good -defence  to.  an  ex- 
ecutory contract.  It  is  otherwise  where  the  contract  is 
executed.  In  the  following  case,  it  is  held,  that  the  de- 
fendant, who  had  regained  the  possession  of  property 
by  violence  which  he  had  sold  and  delivered,  could  not 
defend  himself  against  an  action  for  the  property  by 
proof  that  he  had  received  nothing.  Applewhite  vs.  Al- 
len, 697, 

4.  What  is  a  good  consideration  is  a  question  at  law.    lb, 

5.  Fraud  or  want  of  consideration  is  no  defence  for  either 
the  maker  or  accommodation  endorser  of  a  promissory 
note  as  against  a  bona  fide  holder  for  value,  to  whose 
possession  it  came  before  maturity,  in  the  due  course  of 
trade,  without  notice;  where,  however,  a  note  was  pur- 
chased under  such  circumstances,  at  a  discount,  it  will 
be  held  to  have  been  negotiated  in  the  way  of  trade, 
only  to  the  amount  advanced  by  the  purchaser.  J3ab- 
man  et  als.  vs.  Hobson  et  als.^  127. 

CONSTABLE. 

A  constable  who  gives  hia  receipt  for  the  collection  of  a 
note  becomes  the  general  agent  of  the  owner,  and  is 
bound  to  take  out  process  and  use  reasonable  diligence 
in  the  collection  of  the  debt.  But  if  defendant  be  in- 
solvent, this  is  a  good  defence  for  not  taking  out  exe- 
cution.    Fowler  vs.  Bledsoe^  509. 

CONSTITUTIONAL  LAW. 

I .  The  power  to  create  corporate  bodies  for  municipal  pur- 
poses, with  the  means  of  self-government,  is  a  legiti- 
mate exercise  of  sovereignty  belonging  to  the  legisla- 
tive power  of  a  state.  And  where  the  legislature  in- 
corporates a  town,  and  authorizes  it  to  levy  and  collect 
taxes  necessary  for  the  carrying  into  effect  the  objects 
of  its  creation,  such  act  is  constitutional  and  valid. 
Hope  vs.  Deadericky  I . 
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2.  Where  a  town  is  aathorized  to  lay  a»d  coUect  taxes,  it 
most  be  done  in  accordance  with  the  provisioiis  of  the 
constitutioA  as  to  the  mode.    A. 

3.  The  county  courts  have  no  power  to  order  the  opening 
of  a  road  intersecting  a  chartered  turnpike  road,  so  as 
to  enable  the  wayfarer  to  evade  the  payment  of  toll. 
And  if  it  make  such  order,  and  a  road  is  opened,  a  court 
of  chancery  will  order  it  to  be  closed  as  a  violation  of 
chartered  rights.  Franklin  4*  Columbia  Turn.  Co,  vs. 
CotLTtly  court  of  Maury ^  342. 

4.  The  provision  in  the  act  of  incorporation  ofthe  Nolens- 
ville  Turnpike  Company,  authorising  the  proceeding  by 
writ  of  ad  qiwd  damnum  against  the  company  is  consti- 
tutional.  The  company  accepted  the  charter,  with  a 
full  knowledge  of  the  remedy  given  to  landholders  who 
might  be  aggrieved  by  the  exercise  of  the  powers  grant- 
ed to  the  company.  Noknsville  Turnpike  Co.  vs.  Quxn- 
bff,  476. 

CONTRACT. 

1 .  See  Assumpsit. 

2.  A  failure  of  consideration  is  a  good  defenceto  an  ex- 
ecutory contract.  It  is  otherwise  where  the  contract  is 
executed.  In  the  following  case,  it  is  held,  that  the 
defendant,  who  had  regained  the  possession  of  proper- 
ty by  violence  which  he  had  sold  and  delivered,  could 
not  defend  himself  against  an  action  for  the  property 
by  proof  that  he  had  i*eceived  nothing.  Afpletvhite  vs. 
Allen,  697. 

CONTRIBUTION. 

In  the  case  of  partition  of  real  estate,  held  in  joint  ten- 
ancy, or  tenancy  in  common,  there  is  an  implied  war- 
ranty between  the  parties  to  such  partition,  by  which 
they  have  the  mutual  right,  in  cade  of  an  eviction  by 
paramount  title,  to  have  compensation  from  each  other 
for  loss  sustained ;  and  this  right  exists  against  alienees, 
though  not  in  their  favor;  and  the  .remedy  is  by  bill  in 
chancery,  either  by  setting  aside  the  partition  as  being 


INDEX.  743 

CONTRIBUTION— G>n/mttt5rf. 

foanded  in  mistake,  if  it  can  be  done  without  injustice, 
*  and  if  not,  then  by  a  decree  of  pecuniary  contribution. 
Sawgers  et  ah.  vb.  Ckttor  et  ds,  256. 

CORPORATION. 

1 .  The  power  to  create  corporate  bodies  for  municipal  pur- 
poses, with  the  means  of  self-government,  is  a  legiti* 
mate  exercise  of  sovereignty  belonging  to  the  legisla- 
tive power  of  a  State.  And  where  the  legislature  in- 
corporates a  town,  and  authorizes  rt  to  levy  and  collect 
taxes  necessary  for  the  carrying  into  effect  the  objects  of 
its  creation,  such  act  is  constitutional  and  valid.  Hope 
vs.  Deadeticky  1.  . 

2.  Where  a  town  is  authorized  to  lay  and  collect  taxes,  it 
must  be  done  in  accordance  with  the  provisions  of  the 
constitution  as  to  the  mode.    Ibid. 

3.  The  judgment  creditors  of  a  turnpike  company  in  which 
the  state  is  a  stockholder  by  virtue  of  the  act  of  1837, 
ch.  107,  have  the  right  to  seize  slaves,  mules  and  other 
property  owned  and  used  by  the  company  in  the  repair 
of  the  road,^  and  such  company  cannot  interfere  and 
set  up  in  chancery  the  lien  of  the  state  to  protect  such 
property  against  the  executions  of  such  creditors.  F. 
4*  C.  Turnpike  Company  vs.  Young,  103. 

4.  The  governor  of  the  state,  as  the  head  of  the  executive 
department,  is  a  corporation  sole,  and  bonds  made  pay- 
able to  him,  which  violates  no  public  policy,  or  private 
morality,  but  are  appropriate  to  the  execution  of  the 
laws,  are  valid,  and  may  be  sued  on  in  the  name  of  the 
governor,  for  the  benefit  of  those  interested;  though 
there  be  no  statute  expressly  authorizing  the  execution 
of  such  bonds.  The  Governor  vs.  Allen  6f  McMui'die, 
176. 

5.  By  common  law,  a  forfeiture  of  a  charter  can  be  exact- 
ed only  in  a  court  of  law,  and  the  proceeding  is  by  scire 
faunas  or  information  in  the  nature  of  a  writ  of  quo  war- 
ranta.  A  scire  facias  is  the  proper  remedy,  where  there 
is  a  legal  existing  body  capable  of  acting,  which  has 
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been  guilty  of  an  abuse  of  ihe  power  entrusted  to  it;  a 
quo  warranto  is  the  proper  remedy,  where  there  is  a  body 
corporate  de  factOy  which  takes  upon  itself  to  act  as  a 
body  corporate,  but  for  some  defect  it  cannot  legally  exer- 
cise the  power  it  affects  to  use.  Stale  vs.  Merchanl^  In- 
surance 4*  Trust  Co.^  235. 

6.  The  5th  section  of  the  act  of  1846,  ch.  55,  confers  ja- 
risdiction  on  the  chancery  courts  to  decree  forfeitures  of 
charters  of  incorporation  for  non-user  or  abuse  of  their 
powers,  or  when  they  have  been  disabled  from  acting 
by  a  surrend<jr  of  their  franchises,  or  by  other  modes. 
The  eighth  section  confers  jurisdiction  alone  to  restrain 
by  injunction  the  exercise  of  power  not  granted.    Bid, 

7.  In  general  to  work  a  forfeiture  of  a  charter,  there  most 
be  something  wrong,  arising  from  wilful  abuse  or  im- 
proper neglect ;  spmething  more  than  accidental  negli- 
gence, excess  of  power,  or  mistake  in  the  mode  of  ex- 
ercising an  acknowledged  power.    Ibid. 

8.  The  county  courts  have  no  power  to  order  the  opening 
of  a  road  intersecting  a  chartered  turnpike  road,  so  as 
to  enable  the  wayfarer  to  evaide  the  payment  of  toll. 
And  if  it  make  such  order,  and  a  road  is  opened,  a 
court  of  chancery  will  order  it  to  be  closed  as  a  viola- 
tion of  chartered  rights.  Franklin  ^  Columbia  Turn. 
Co.  vs.  County  Court  of  Maury y  342. 

9.  Where  a  corporation  advanced  moAey  on  a  purchase  of 
real  estate  at  ex.ecution  sale,  and  not  being  able  to  hold 
real  estate  relinquished  its  purchase  to  a  third  person; 
such  corporation  has  the  right  to  recover  the  amount  ad- 
vanced from  such  person.  Cruncher ^advCr.  vs.  JfasMBt 
Bridge  Co.  403. 

10.  The  provision  in  the  act  of  incorporation  of  the  No- 
lensville  Turnpike  Company,  authorizing  the  proceeding 
by  writ  of  ad  quod  damnum  against  the  company  is  con- 
stitutional. The  company  accepted  the  charter,  with  a 
full  knowledge  of  the  remedy  given  to  landholders  who 
might  be  aggrieved  by  the  exercise  of  the  powers  grant- 
ed to  the  company.  Nolensville  TSirnpike  Co.  vs.  Qm-  ^ 
by,  476. 
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11.  The  Mayor  and  Aldermen  of  Memphis  passed  an  ordi- 
nance, instructing  the  watchmen  to  arrest  all  free  ne- 
groes who  might  be  found  out  after  ten  o'clock  within 
the  limits  of  the  city,  and  lodge  them  in  the  calaboose, 
there  to  remain  till  next  morning ;  and  that  all  free  ne- 
groes so  offending,  should  be  fined  ten  dollars,  for  the 
use  of  the  corporation.  The  court  held  in  the  following 
case  that  this  ordinance  is  oppressive  and  void.  Mayor 
Sfc.  of  Memphis  vs.  Win/idd^  707. 

CONVERSION. 
1.     See  Trover. 

■ 

2  A  conversion  of  property  will  warrant  an  implication 
of  indebtedness,  and  a  promise  to  pay,  on  which  iTtde- 
bitatus  assumpsit  would  lie;  but  the  admission  of  a  con- 
version within  three  years,  will  not  take  the  case  out  of 
liie  operation  of  the  statute  of  limitations,  because  it 
is  not  an  express  promise  to  pay  or  an  admission  of  an 
existing  debt.     OU  vs.  Whitworth^  admr.  494. 

COSTS. 

A  court  of  chancery  has  no  power  to  give  a  decree  for 
costs  against  next  friend's  surety,  summarily  and  with- 
out process.    Hackney  vs.  Hackney,  452. 

COUNTERFEIT  MONEY;  PASSING  IT. 

1.  An  indictment  for  keeping  or  passing  counterfeit  paper 
money,  must  set  out,  verbatim,  the  money  so  passed  or 
kept,  except  when  the  money  is  destroyed  by  the  de- 
fendant, or  is  in  his  possession;  and  then  the  indictment 
must  set  forth  the  fact  of  such  destruction  or  possession. 
Hooper  vs.  State,  93. 

2.  An  indictment  for  fraudulently  passing  counterfeit 
money,  must  charge  an  intent  to  defraud  the  person  to 
whom  it  was  passed;  and  to  sustain  such  indictment,  it 
must  appear  that  the  money  was  delivered  with  knowl- 
edge of  its  character,  and  with  the  intent  to  defraud 
the  person  to  whom  it  was  passed.  The  indictment  will 
not  be  sustained  by  proof  of  a  sale  of  counterfeit  mo- 
ney to  a  person  who  knew  it  to  be  counterfeit.    Ibid. 
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COUNT. 

See  ImMcrmirr.  , 

COUNTY  COURTS. 

See  Roads.    Taxes.    Bastardy. 

COVENANT. 

1 .  If  a  party  covenant  to  make  title  on  a  specific  day,  and 
no  precedent  or  concurrent  act  is  to  be  performed  by  the 
vendee,  the  vendor  most  execute  and  deliver  the  deed 
within  the  time  limited;  if  he  fail  so  to  do,  the  vendee 
is  entitled  to  sue  for  damages  without  demanding  a 
deed,  or  surrendering  the  possession  of  the  land.  Shaw 
et  als.  vs.  Wilkins^  adrrCr,  647. 

2.  In  an  action  for  a  breach  of  a  covenant  or  agreement 
to  convey  real  estate,  the  measure  of  damages  is  the 
value  of  the  estate  at  the  time  of  the  breach;  and  in  an 
action  of  covenant  for  breach  of  warranty  or  other  cov- 
enants in  a  deed  of  conveyance,  the  purchase  money 
with  interest.    Ibid, 

3.  See  Vendors  and*  Purchasers. 

CURTESY. 

■ 

See  Husband  and  Wipe. 

DAMAGES. 

In  an  action  for  a  breach  of  a  covenant  or  agreement 
to  convey  real  estate,  the  measure  of  damages  is  the 
value  of  the  estate  at  the  time  of  the  breach ;  and  in  an 
action  of  covenant  for  breach  of  warranty  or  other  cov 
enants  in  a  deed  of  conveyance,  the  purchase  money 

with  interest. — ^uiw  et  als.  vs.  WUkins^  adrrCr.  647. 

DEED  OF  TRUST. 

See  Trust. 

DEPOSITION. 

1.  Where  the  deposition  of  a  witness  is  taken  by  both 
parties,  neither  party  can  impeach  his  credibility.  Sto- 
ry et  cds,  vs.  Sfxwnders  et  ux,  663. 

9.     When  the  deposition  of  a  witness  is  taken,  evidence  of 
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his  having  made  contradictOTy  Btatements  are  not  ad- 
missible to  impeach  his  testimony,  unless  an  opportuni- 
ty to  explain  had  been  first  offered  him.     lb. 

DEPUT.Y. 

See  S&BRIFF.      Cx£BK. 

DETINUE. 

1 .  In  an  action  of  detinue  the  judgment  is  for  the  thing 
sued  for,  and  if  that  cannot  be  had,  then  the  value  of 
the  thing,  vidth  damages  and  costs.  In  pursuance  of 
this  judgment  a  distringas  for  the  thing  recovered  nmnp 
issue  in  the  first  instance,  and  it  is  erroneous,  if  not  ir- 
regular, to  issue  a  fi^fa.  in  the  first  instance.  Waite  vs. 
Ddby,  406. 

2.  If  real  estate  be  purchased  tinder  an  erroneous  execu- 
tion by  the  plaintiff  in  the  execution,  he  acquires  no  ti- 
tle; but  if  purchased  by  a  stranger,  he  acquires  the 
title.     R. 

8.  Damages  may  be  recovered  in  trover  for  the  unlawful 
detention  of  a  note,  and  the  note  itself  may  be  recover- 
ed in  detinue.     Seals  vs.  Cummings^  442. 

DHHTASTAVIT. 

See  Administrator. 

DEVISE. 

When  there  is  a  devise  of  property  to  the  children  of 
the  testator's  brothers  and  sisters,  the  devisees  take  per 
capita  and  not  pei'  stirpes .  Seay^  adm^r^  vs.  Winston  et 
ak,  7  Hump.  471,  referred  to  and  approved.  Moloney 
adrnWy  vs.  Mctjors^  bll. 

DISCOVERY. 

See  Answui. 

DISTRIBUTION. 

See  Administrator. 

DISTRINGAS. 

See  DETiiruB. 
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DONATION,  MORTIS  CAUSA. 

To  perfect  a  gift  mortis  causa^  there  most  be  a  deliveiy. 
Where,  hovrever,  the  testator  gave  express  direction  to 
a  residuary  legatee  to  deliver  an  article  of  property  to 
an  individual  as  a  gift,  and  such  legatee  promised  the 
testator  that  he  would  deliver  it;  a  court  of  chancery 
will  declare  the  legatee  a  trustee,  and  enforce  a  deliv- 
ery of  Ihe  article.  The  court  refiises  to  extend  this 
rule,  and  in  the  following  case  declared  no  trust  was 
created,  because  the  promise  was  not  mfide  to  testatrix 
by  the  residuary  legatee.     Sims  vs.  Walker^  503. 

DOWER. 

1 .  The  widow  is  entitled  to  dower  in  the  equitable  estates 
of  her  busband  and  to  discharge  the  encumbrances  on 
such  estates  with  the  personalty.  Letvis  etux.  vs.  Jamts 
etah.  537. 

2.  "Where  real  estate  was  sold  at  chancery  sale,  and  the 
purchaser  believing  that  he  had  acquired  a  good  title, 
placed  valuable  improvements  on  it  for  the  manufacture 
of  iron,  and  it  appearing  on  bill  filed,  that  the  estate 
was  subject  to  dower;  it  is  held  by  the  court,  that  in  as 
much  as  it  would  be  inequitable  for  the  complainant  to 
be  benefitted  by  the  improvements  at  the  expense  of 
defendant,  or  for  her  to  be  admitted  to  a  partnership  in 
the  manufactory,  that  it  would  be  proper  and  the  court 
had  the  power  to  decree  an  annnal  payment  of  money 
to  the  complainant  in  lieu  of  dower,  equivalent  to  the 
annual  value  of  her  interest  in  the  estate.    lb, 

-3,  An  acceptance  of  dower  estops  the  widow  from  disput- 
ing ber  husband^s  title.     Peny  vs.  Calhoun^  551. 

4.  By  the  act  of  1784,  ch.  22,  a  provision  for  a  wife  in  a 
will,  of  itself,  forces  her  to  elect  whether  she  will  take 
under  or  against  the  will ;  and  if  she  does  not  declare 
her  dissent  in  open  court,  within  the  six  months  allowed 
by  the  act,- the  provision  will  be  considered  fully  satis- 
factory, and  she  cannot  claim  any  portion  of  property 
as  to  which  her  husband  died  intestate.  Moloney  adnCr^ 
.vs.  Majors^  hll. 
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5.  The  widow  is  not  dowable  of  lands  which  her  deceased 
husband  had  conveyed  by  mortgage,  for  he  did  not  die 
seized  and  possesse^of  them.    Mclverya.  Cherry,  713. 

EJECTMENT. 

« 

1 .  Where  there  was  a  verdict  and  judgment  in  ejectment 
for  two  tracts  of  land  jointly,  and  it  appeared  that  the 
plaintiff  had  title  to  one  tract  of  land,  and  not  the  other, 
the  court  cannot  ai&rm  the  judgment  of  the  circuit  court 
as  to  one  and  reverse  as  to  the  other.  Herd  ei  ed,  v«. 
Dew  ei  (d.  501. 

2.  .  The  purchase  of  land  at  execution  sale,  and  a  recovery 

of  possession  by  writ  of  ejectment,  is  prima  facie  evi- 
dence of  legal  title  in  the  purchaser.  '  Clark  vs.  Wright 
etals,  528. 

8.  Where  land  was  sold  at  execution  sale,  and  the  execu- 
tion debtor  in  possession,  leased  the  land  to  a  third  per^ 
son  after  the  sale,  the  lessee  cannot  set  up  the  title  of 
ihe  vendee  as  a  defence  against  the  action  of  the  les- 
Bor.     WoodYB.  Tamer,  685. 

4.  When  land  is  sold  at  execution  sale,  the  tenant  of  the 
execution  debtor  may  attorn  to  the  purchaser,  and  he 
may  resist  the  suit  of  such  debtor  by  proof  of  the  sale 
and  attornment.  This  defence  is  available  on  a  writ  of 
forcible  detainer  as  well  as  in  action  of  ejectment.  So 
thei  tenant  of  mortgagor,  where  the  mortgage  is  forfeit- 
ed, may  take  a  lease  from  the  mor^agee,  and  |nay  re- 
sist the  suit  of  the  mortgagor.  The  relation  of  land- 
lord and  tenant  is  dissolved  by  the  execution  sale  or  by 
the  forfeiture  of  the  mortgage.     Bowser  vs.  Bowser,  23. 

5.  An  action  of  covenant  for  breach  of  warranty  of  title 
to  real  estate.  In  this  case  it  is  held,  that  a  verdict  und 
judgment  against  the  vendee  of  a  tract  of  land,  in  an 
action  of  ejectment  by  him  instituted  against  a  third 
person  in  possession,  with  notice  to  the  vendor,  to  ap- 
pear and  prosecute  the  action,  is  no  evidence  of  better 
out-standing  title.    FerreU  vs.  Alder,  adnCr,  44. 
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ELECTIONS. 

1.  The  act  of  1823,  ch.  25,  which  make*  die  treatLng  of 
^lectors  with  a  view  to  obtain  their  votes  preBentable 
by  two  grand  jurors,  is  r^ealed  by  the  aet  of  1842, 
which  places  all  ofiences  m  the  same  footing,  to  wit: 
indictable,  and  also  presentable  on  the  information  of 
any  member  of  the  grand  jury.  State  vs.  Shaw  ^ 
Rutiedge,  32. 

2.  The  judges  of  elections  are  judicial  officers,  and  like 
'         other  judicial  officers  are  not  liable  for  damages  for 

mere  errors  of  judgment  in  the  dischaige  of  their  duties. 
Their  conduct  must  be  corrupt  and  malicious,  to  sub- 
ject them  to  an  action.     RaS  vs.  Potts  ^  BiAery  225. 

EMANCIPATION. 

See  Freedom. 

ENDORSER. 

1.  See  Negotiable  Paper. 

2.  Where  an  appeal  was  taken  from  a  judgment  against 
the  makers  and  endorser^of  a  proxniaeory  note,  by  the 
makers,  without  the  knowledge  or  consent  of  the  en- 
dorser, and  judgment  affirmed  against  such  endorser; 
such  judgment  of  affirmance  is  void.  Coles  vs.  Ander- 
son Sf  ChisweUy  489. 

3.  Where  a  loss  is  to  be  thrown  on  one  of  two  individuals 
equally  entitled  to  the  favor  of  a  court  of  eqiuty ,  as  for 
instance,  a  surety  in  an  appeal  bond,  and  an  accom- 
modation endorser,  that  party  must  suffer  by  whose  act 
Aie  loss  is  occasioned,    lb. 

s 

4.  A  principal  who  has  been  discharged  in  bcmkruptcy  af- 
ter due  notice  to  his  endorser  is  disahaiged  from  his  lia- 

•  bility,  though  such  endorser  may  not  have  paid  the  mo- 
ney till  after  the  (tocree  of  discharge.  Hardy  vs.  Car- 
teVy  153. 

ENTAILMENT. 
See  Hubs. 
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ENTRY. 

The  preference  of  eBtry  tinder  the  occupant  laws,  is 
a  right  of  vahie.  The  land  may  be  worth  more  than 
the  government  demands  for  it,  and  the  excess  of  value 
above  that  price  is  the  value  of  the  right  of  entry  to 
which  the  occupant  is  entitled,  where  he  had  been  de- 
prived of  this  right  by  the  fraudulent  conduct  of  ano- 
ther.   Dearmg  vs.  CaUi  4*  Skirleyy  29. 

ENTRY-TAKER. 

The  act  of  1839,  ch.  1,  sec.  5,  and  the  act  of  1842,*  ch. 
34,  provide,  that  when  any  person  may  sell  his  pccu- « 
pant  claim,  and  the  vendee  has  complied  with  his  con- 
tract, by  the  payment  of  the  consideration,  he  may,  if 
the  vendor  refuse  to  make  the  transfer,  on  the  books  of 
the  entry-taker,  produce  the  ai&davit  of  two  respecta- 
ble persons,  proving  the  bargain  and  sale  and  the  exe- 
cution of  it  on  the  part  of  .the  vendee,  when  it  shall  be 
the  duty  of  the  entry-taker  to  make  the  transfer.  In 
the  construction  of  these  statutes,  it  is  held,  that  tfie 
discretion  of  the  entry-taker  was  limited  to  the  proof  of 
bargain  and  sale.  If  that  had  been  executed  by  ven- 
dee, he  was  bound  to  make  the  transfer,  though  it  might 
appear  that  the  vendor  had  previously  made  a  trans- 
fer of  the  claim  to  another.    Hess  vs.  Crauford^  609. 

ESTOPPEL. 

1.  An  acceptance  of  dower  estops  the  widow  from  disput- 
ing her  husband's  title.    Perry  vs.  Calhoun,  551. 

2.  Perry  tpok  possession  of  land  under  a  deed,  conveying 
a  life  estate  to  his  wife,  with  remainder  to  his  children, 
and  continued  to  claim  under  that  deed :  It  was  held, 
that  he  was  estopped  from  denying  the  title  of  his 
children  under  that  deed,  or  from  setting  up  an  out- 
standing title.    R. 

3.  See  Landlord  and  TiarAirr. 

EVIDENCE;  QUESTIONS  OF. 

1.  See  Deposition.    Witness. 

2.  Neither  the  fact  of  living  in  adulteiy  nor  its  cqpenness 
61 — ^Vol.  viii. 
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or  notoriety  can  be  proved  b}  tiie  ramor  aad  talk  of  the 
neighborhood.    Bdcher  Sf  Fhx  vs.  StaUy  68. 

3.  Trespass  for  palling  down  a^honse.  A  threat  that  if 
plaintiff's  daughter  did  not  jrield  to  defendant's  un- 
chaste solicitations,  he  would  pull  down  the  house  in 
which  her  mother  resided,  is  competent  evidence,  first, 
to  establish  the  identity  of  the  person  pulling  down  the 
house ;  and  secondly,  to  show  the  malicious  feelings 
which  dictated  the  violence.  A  threat  to  kill  the  daugh- 
ter if  she  did  not  yield,  is  also  evidence  to  prove  malice 

>  against  those  inhabiting  the  house.     Chapman  vs.  £m- 

ccddy  150. 

4.  A  declaration  made  by  the  cashier  to  the  directors  of  a 
bank  in  session,  that  a  particular  person  woald  endorse 
a  note  offered  for  discount,  and  upon  which  under- 
standing it  was  discounted,  is  held  to  be  competent  tes- 
timony.   Mitchell  vs.  Planters*  Bank^  216. 

5.  The  statements  of  the  defendant  subsequent  to  the 
bringing  of  an  action  for  slander  are  admissible  to  show 
that  defendant  spoke  the  words  charged,  or  to  explain 
his  meaning  in  speaking  them.  Witcher  vs.  RiA- 
moTid,  478. 

6.  A  statement  in  a  deed  of  trust,  by  him  who  executes  it, 
that  he  held  an  equitable  title  only,  to  land  in  contro- 
versy, is  no  evidence  of  that  fact  as  against  purchasers 
at  execution  sale.     Clark  vs.  Wright  et  als.  528. 

7.  On  an  issue  devisavii  vd  non^  the  person  appointed  ex- 
ecutor is  a  competent  witness.  His  declarations 
against  the  will  are  not  admissible.  Ametty  cr'r,  vs. 
Weeks  et  als,    547. 

S.  The  deed  of  a  feme  covert,  registered  upon  a  privy  ex- 
amination taken  after  the  commencement  of  an  action 
of  ejectment,  cannot  be  read  to  sustain  plaintiff's  title. 
Perry  vs.  Calhoun^  551. 

9.  On  an  indictment  for  an  assault  with  an  intent  to  com- 
mit a  rape,  evidence  of  previous  assaults  on  the  prose- 
eatrix  are  admissible,  to  show  the  intent  with  which  the 
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assaolt  in   qvestioii  was   committed.      Williams  vs. 
State,  585. 

10.  The  mere  fact,  that  statementa  proTed  by  one  person  to 
have  been  made  by  the  prisoner,  were  not  heard  by 
others  who  were  presenf,  is  not  a  sufficient  circum- 
stance to  discr^t  such  person,  who  is  otherwise  un- 
impeached.     Clark  vs.  State,  671. 

11.  After  plaintiff  closes  his  rebutting  evidence,  evi^nce 
in  chief  from  the  defendant  shall  not  be  received. 
Story  el  ah,  vs.  Saunders  et  ux,  668. 

12.  The  recital  in  a  sheriff's  deed,  made  in  pursuance  of 
legal  authority,  is  evidence  against  third  persons.  Not 
so  with  regard  to  recitals  in  a  deed  of  trust.  The  trus* 
tee  is  a  private  individual,  and  his  declarations  are  not 
evidence.    Henderson  et  id,  vs.  Galloway^  692. 

EXECUTION. 

1.  A  levy  on  personal  property  of  the  principal  sufficient 
to  satisfy  the  execution,  discharges  the  surety.  This 
rule,  however,  does  not  apply  in  favor, of  the  principal, 
where  the  endorser  has  paid  the  judgment  and  insti- 
tuted an  action  against  the  principal.  A  levy  on  the 
property  of  the  principal  is  no  defence  to  the  action  of 
ths  endorser.     Clark  Jjf  Nance  vs.  Bdly  26. 

2.  An  attorney  has  no  right  to  receive  any  thing  but  mo- 
ney in  satisfaction  of  a  judgment  on  a  claim  in  his  hands 
for  collection,  and  any  transfer  of  a  judgment  by  him 
would  b^  void>  where  he  received  a  note  from  the  exe- 
cution debtor  under  an  agreement  that  the  debtor  might 
run  the  execution  against  his  co-defendant,  the  recep- 
tion of  the  money  on  such  note  from  the  hands  of  the 
attorney,  is  a  satisfaction  of  the  judgment  and  the  a- 
greement  as  to  the  execution  void.  Beddwin  ^  Camp- 
bdlvB.  Merrill,  132. 

3.  The  limitation  of  time  upon  the  right  to  have  a  judg- 
ment reinvestigated  by  writ  of  certiorari  has  no  appU- 
cation  to  a  petition  for  a  supersedeas  with  a  view  to  have 
an  execution  superseded  and  quashed  where  the  judg- 
ment has  been  dbcharged.    lb. 
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'  4.  A  court  has  the  power  to  order  the  issiianee  of  an  ex- 
ecution during  the  term  at  which  the  judgment  was  en- 
tered, and  where  it  has  been  issued  during  tlie  term,  it 
will  be  presumed,  in  the  absence  c^  proof  to  the  con- 
trary, to  have  been  ordered  and  regularly  issued.  £«- 
Mfirum  vs.  Wdls  4*  Ewingj  482. 

5.  The  sheriff,  on  his  official  responsibility,  may  return  an 
•  execution  "nothing  found"  during  the  term  at  which  it 
was  Usued,  and  upon  its  return  a  bill  may  be  filed  based 
on  such  return,  and  the  court  of  chancery  will  not  en- 
quire whether  it  was  prematurely  issued  and  returned, 
or  not.    Ik 

EXECUTION  SALE. 

1 .     When  land  is  sold  at  execution  sale,  the  tenant  of  the 

I 

execution  debtor  may  attorn  to  the  purchaser,  and  be 
may  resist  the  suit  of  such  debtor  by  proof  of  the  sale 
and  attornment.  This  defence  is  available  on  a  writ 
of  forcible  detainer  as  well  as  in  action  of  ejectment. 
So  the  tenant  of  mortgagor,  >^here  the  mortgage  is  for- 
feited, may  take  a  lease  from  the  mortgagee,  and  may 
resist  the  suit  of  the  mortgagor.  The  relation  of  land- 
lord and  tenant  is  dissolved  by  the  execution  sale  and  by 
the  forfeiture  of  the  mortgage.    Bowser  vs.  Bowser^  23. 

2t  Where  slaves  were  sold  at  execution  sale  and  purchas- 
ed by  a  third  person  with  an  understanding  that  tlie  de- 
fendant in  the  execution  should  have  the  right  to  redeem 
them,  and  obtained  them  at  a  reduced  price  by  such  un- 
derstanding: It  is  held  that  the  slaves  were  held  in  trust 
for  the  benefit  of  the  execution  debtor,  and  that  a  bill 
would  lie  at  the  instance  of  other  creditors  to  subject 
the  slaves  to  resal^  and  the  surplus  proceeds  to  the  sat- 
isfaction of  the  claims  of  such  creditors.  English  vs. 
Tandinson  etals,  878. 

8.  If  real  estate  be  purchased  under  an  erroneous  execu- 
tion by  the  plaintiff  in  the  execution,  he  acquires  no 
title;  but  if  purchased  by  a  stranger,  he  acquires  the 
title.     Waite  vs.  JMnf,  406. 
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4.  The  purchase  of  land  at  execution  sale,  and  a  recovery 
of  possession  by  writ  of  ejectment^  is  prima  fade  evi- 
dence of  legal  title  in  the^purchaser.  CUirk  vs.  Wright 
etdU.  528. 

5.  A  statement  in  a  deed  of .  tmst,  by  him  who  executes  it, 
that  he  held  an  equitable  title  only,  to  land  in  contro- 
versy, is  no  evidence  of  that  fact  as  against  purchasers 
at  execution  sale.    Ibid, 

6.  Where  land  was  sold  at  execution  sale,  and  the  execa- 
tion  debtor  in  possession,  leased  the  land  to  a  third 
person  after  the  sale,  the  lessee  cannot  set  up  the  title 
of  the  vendee  as  a  defence  against  the  action  of  the 
lessor.     Wood  vs.  Turner^  685. 

EXECUTORS. 

1.  The  discharge  of  a  judgment  against  the  executors  of 
an  estate  by  a  portion  of  the  legatees,  substitutes  such 
legatees  to  the  rights  of  the  judgment  creditor,  and  the 

'  statute  of  limitations  does  pot  bar  them.  It  is  other- 
wise  wlien  the  clcdm  pcdd  is  not  reduced  to  judgment. 
Mitchea  vs.  MtchcU  etals.  359. 

2.  See  Administrator.  • 

3.  A  defendant,  sued  as  executor,  may  plead  ne  urupus  ex- 
ecutor and  non  est  factujn.  Langford^  adnCr  vs.  Firty^ 
ex'r,  443. 

4.  An  infant's  release  of  his  legacy  or  distributive  share  is 
void,  and  he  is  not  a  competent  witness  for  the  executor 
in  a  suit  brought  against  him.    Ibid,, 

5.  On  an  issue  devisavit  vd  non^  the  person  appointed  exec- 
utor is  a  competent  witness.  His  declarations  against 
the  will  are  not  admissible.  AmeU  ex^r,  vs.  Weeks  et 
(ds.  547. 

FALSE  PRETENCES. 

An  indictment  for  obtaining  money  or  goods  by  false 
pretences,  if  charged  in  the  words  of  the  Ist  section  of 
the  act  of  1842,  ch.  48,  is  good.  It  need  not  charge  the 
money  or  goods  to  have  been  obtained  with  intent  to 
steal  them.    Jim  vs.  State,  603. 
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1.  See  Husband  and  Wifb. 

2.  When  a  feme  cofocri  is  empowered  by  deed  to  dispose  of 
property  by  deed  of  gift  or  will,  it  can  be  disposed  of  in 
no  other  way;  and  a  disposition  of  it  by  bill  of  sale  is 
void.    Marshall  \B.  Stephens y  159. 

3.  When  a  married  woman  is  authorized  by  a  deed  of  set- 
tlement to  dispose  of  estate  secured  to  her  separate  use, 
she  must  do  so  in  the  mode  prescribed  by  the  deed,  or 
such  disposition  is  ,void.  And  to  create  a  charge  upon 
such  estate,  her  intention  must  be  made  manifest  by 
express  words.  Such  estate  cannot  be  made  liable  by 
implication.     LUton  vs.  Baldwin  et  als.  209. 

4.  A  certificate  by  commissioners  of  the  privy  examination 
of  a  feme  covert,  was  as  follows:  ^'Agreeable  to  an  or- 
der of  the  county  court,  to  us  directed,  we  certify,  that 
we  privately  examined  Sarah  Lidden  respecting  her 
willingness  to  sign  the  within,  and  she  declared  she  did 
it  freely,  without  any  force  or  compulsion  whatever." 
Held,  not  sufficient  to  pass  the  title  of  the  feme.  Per- 
ry vs.  Calhoun^  551. 

5.*  The  deed  of  a  feme  covert,  registered  upon  a  privy  ex- 
amination taken  after  the  commencement  of  an  action 
of  ejectment,  cannot  be  read  to  sustain  plaintiff's  title. 
Ibid. 

6.  Partition  of  land  held  in  common  with  a  married  wo- 
man, cannot  be  presumed  from  lapse  of  time ;  being  in- 
capable of  contracting  concerning  her  real  estate,  except 
in  the  mode  prescribed  by  law,  there  can  be  no  pre- 
sumption against  her  in  relation  thereto.    lb. 

FORCIBLE  DETAINER. 

1.  See  Landlord  and  Tenant. 

2.  Action  for  a  forcible  detainer.  Where  the  lessor  re- 
served  a  riglitto  enter,  on  failure  of  lessee  to  pay  rent 
at  the  specified  time,  and  to  hold  till  the  rent  was  paid, 
he  must  prove  the  defendant  in  arrears  to  entitle  him- 
self to  the  possession  of  the  premises.  Leveti  vs.  Bick- 
/brrf,614.^  '        • 
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FRAUD. 

1.  Fraud  or  want  of  oonBideration  is  no  defence  for  either 
the  maker  or  accommodation  endorser  of  a  promissory 
note  as  against  a  honajide  holder  for  value,  to  whose 
possession  it  came  before  matority,  in  the  due  course 
of  trade,  without  notice;  where  however  a  note  was 
purchased  under  such  circumstances,  at  a  discount,  it 
will  be  held  to  have  been  negotiated  in  the  way  of  trade, 
only  to  the  amount  advanced  by  the  purchaser.  Hcie* 
man  et  ah.  vs.  Hobson  et  als.  127. 

2«  To  set  aside  obligations,  on  the  ground  of  mental  in- 
capacity, it  is  not  necessary  to  prove  partial  derange- 
ment. It  is  sufficient  if  there  appears  such  weakness  of 
mind  as  to  incapacitate  the  party  to  guard  himself 
against  imposition  and  undue  influence.  Johnson  vs. 
ChadtoeB,  145. 

3.  The  judgments  of  courts  of  record  may  be  vacated  on 
Ihe  ground  of  fraud,  accident  or  surprise,  where  the 
party  s^eeking  to  s^t  them  aside  is  in  no  default — ^but 
cannot  be  fabified  by  proof  aliunde;  as  where  a  judg- 
ment was  entered  by  the  clerk,  as  upon  the  verdict  of 
a  jury,  when  it  should  have  been  a  judgment  nil  dicUj 
and  the  amount  recovered  was  not  in  accordance  with 
the  amount  agreed  by  the  parties  to  be  recovered,  the 
error  cannot  be  corrected  by  bill  in  chancery.  Bank  of 
Tennesseevs,  Patterson  et  als.  363. 

4.  Where  complainant  purchased*all  the  lands  defendant 
had  purchased  of  another,  at  a  given  sum,  and  the  de- 
fendant, in  his  conveyance,  omitted  intentionally  to  con- 
vey one  tract  which  he  had  purchased;  such  omission 
is  a  fraud,  for  which  the  court  will  decree  in  compensa- 
tion, the  value  of  the  land  omitted.  Grissorn  vs.  &r- 
rell,  372. 

5.  A  will  which  has  been  lost,  or  destroyed  by  accident,  or 
suppressed  by  fraud,  may  be  set  up  in  the  chancery 
court.    Buchanan  et  ux.  vs.  Matlock  et  als,  390. 

6.  Replevin  for  hogs.  The  court  charged  the  jury  that  if 
Allen  was  found  in  possession  of  the  hogs  he  would  be 
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presumed  the  owner,  bnt  that  this  preramplion  would 
yield  to  proof;  and  that  any  proof  would  be  sufficient  if 
it  produced  belief  in  the  minds  of  the  jury  that  the  title 
wa4  in  another.  There  was  no  error  in  this  charge. 
PaTk  V0.  HttrrisaHf  412. 

7.  fVaud:  under  what  circumstances  a  secret  trust  for  the 
benefit  of  tlie  vendor  of  personal  property,  will  be  re- 
garded as  established.    lb, 

8.  A  parol  promise  to  settle  the  property  of  the  intended 
wife  on  her  after  marriage,  is  void  by  virtue  of  the  Ist 
section  of  the  statute  of  frauds.  And  although  a  fraud 
was  intended  at  l^e  time  of  the  promise,  a  court  of 
chancery  can  give  no  relief.    Hackney  vs.  Hackney y  452. 

9.  A  court  of  chancery  has  no  power  to  give  a  decree  for 
costs  against  next  friend's  surety,  summarily  and  with- 
out process,    ift. 

10.  A  court  of  chancery  will  set  aside  an  assignment  of  a 
legacy  on  the  ground  of  fVaud,  and  where  the  consider- 
ation is  grossly  inadequate,  it  will  be  regarded  as  con- 
clusive evidence  of  fraud.  Deaderick^  advfCr.  vs.  Wai- 
kins,  520. 

11.  In  a  bill  charging  usury  and  fraud  in  the  purchase  of  a 
.   legacy,  where  the  defendant  admits  that  he  did  not  pay 

full  value,  the  onus  is  thrown  upon,  him  to  prove  what  he 
did  advance,    lb. 

12.  A  fraudulent  deed  of  conveyance  of  property,  though 
void  as  to  creditors,  is  yet  binding  on  the  vendor,  his 
executors,  administrators  and  assigns.  It  was  insisted 
in  the  following  case,  that  the  estate  of  the  intestate  be- 
ing reported  insolvent,  under  the  acts  of  1833,  ch.  36, 
and  1838,  ch.  Ill,  for  equitable  distribution  amongst 
the  creditors,  the  personal  representative  of  the  in- 
testate, was  the  trustee  of  the  creditors,  and  as  such, 
could  avail  himself  of  all  their  rights  in  a  suit  as  to  the 
validity  of  the  deed.  But  the  court  held,  that  those 
acts  do  not  change  the  common  law  rule.  LassUcr  vs. 
Coky  621. 
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13.  Where  an  abeolftte  bill  of  sale  is  executed  for  personal 
property,  and  the  property  remainB  in  the  possession  of 
the  vendor,  the  presumption  of  fraud  which  arises  from 
this  inconsiBtency  is  removed  by  proof  that  the  bill  g£ 
sale,  though  absolute  on  its  face  was  in  fact  a  mortgage 
by  parol  defeasance.     Wilejf  vs.  Las/dee^  717. 

FREEDOM. 

1.  An  owner  may  part  with  his  right  to  his  slave,  and  vest 
him  with  an  impertect  right  to  freedom,  by  deed,  by 
will,  or  by  parol  contract,  or  he  may  convey  such  slave 
in  trust  to  a  third  person  for  the  benefit  of  such  slave, 
and  his  right  to  his  freedom,  and  his  labor,  takes  effect 
at  the  date  of  the  surrender  of  the  owner's  right,  and 
not  from  the  period  the  assent  of  the  state  is  given. 
Lewis  vs.  SimoTUoUf  185. 

2.  Any  person  may  petition  for  the  emancipation  of  a 
slave,  where  the  owner  has  parted  with  the  right  to  him. 
The  only  reason  for  requiring  the  application  to  come 
from  the  owner  is,  that  his  consent  is  thereby  made  man- 
ifest in  the  most  satisfactory  manner,    lb. 

3.  The  proceedings  of  the  county  court  emancipating  a 
slave  cannot  be  impeached  when  collaterally  brought  in 
question,  unless  they  be  void  on  their  face.    lb. 

GAMING. 

1.  This  indictment  for  gaming,  charges  that  the  defendant 
was  guilty  of  unlawful  "gaming,  by  then  and  there 
wagering  and  betting  money  on  a  certain  unlawful 
game  or  cards."  The  court  held  this  to  be  a  good  in- 
dictment, for  this  offence,  under  the  broad  provisions  of 
th^  act  of  1824,  ch.  5.  An  indictment  for  gaming  at 
cards  need  not  set  out  the  game  played,  the  person  with 
^whom  the  bet  was  made,  nor  charge  what  money  or 
what  amount  was  bet  on  the  game.     State  vs.  McBride, 

66. 

f 

2.  The  words  ''did  game,  by  then  and  there  wagering  and 

betting  money  at  a  game  of  cards,"  import  ear  vi  termini, 
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that  money  was  bet  and  the  game  played,  wiA  saffident 
certainty  in  this  offence.    lb. 

3.  Grand  juries  have  the  power  to  have  witnesses  brought 
before  them  by  subpoena,  and  require  them  to  disclose 
all  gaming  within  their  knowledge,  which  may  have 
taken  place  in  the  county  within  six  months.  And  up- 
on such  information  demand  an  indictment  in  due  form, 
and  return  it  to  court  without  a  re-examination  of  the 
witness.  This  is  authorized  by  the  act  of  1824,  ch.  5. 
&ate  vs.  Parrishy  80. 

GUARDIAN. 

Where  the  estate  of  minors  is  sold  under  the  decree  of 
a  court  of  competent  jurisdiction  and  a  guardian  pur- 
chases fairly  and  without  benefit  to  to  himself  at  the 
^  expense  of  his  ward,  such  purchase  will  be  held  valid. 
Blackmore  vs.  Shelby^  439. 

GARNISHMENT. 

1 .  When  a  defendant  is  entitled  to  have  an  execution 
againat  himself  quashed,  he  has  also  the  right  to  have 
a  garnishment  based  upon  such  .execution  also  quashed. 
Baldwin  4*  CampbeU  vs.  Merrill^  132. 

2.  Where  money  was  tendered  in  redemption  of  land  and 
refused,  cmd  thereupon  a  bill  filed  to  enforce  the  re- 

-  ^  demption:  It  is  held,  that  whilst  such  suit  is  pending 
the  money  is  not  subject  to  garnishment  by  third  per- 
sons, but  remains  subject  to  the  decree  of  the  court, 
and  should  properly  have  been  paid  into  court,  where 
the  suit  was  pending.     Kildrew  et  cd,  vs.  EUhttetcd,^  515. 

GOVERNOR. 

The  governor  of  the  state,  as  the  head  of  the  executive 
department,  is  a  corporation  sole,  and  bonds  made  pay- 
able to  him,  which  violate  no  public  policy,  or  private 
morality,  but  are  appropriate  to  the  execution  of  the 
laws,  are  valid,  and  may  be  sued  on  in  the  name  of  the 
governor,  for  the  benefit  of  those  interested;  though 
there  be  no  statute  expressly  authorizing  the  execution 
of  such  bonds.  The  Chvemar  vs.  ASen  4*  McMurdiey 
176. 
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HEIRS. 

1 .  Where  property  was  conveyed  in  trust  for  the  benefit  of 
the  present  as  well  as  the  future  heirs  of  an  individual, 
the  word  '^heirs"  means  children,  as  a  party  can  have 
no  heirs  till  he  be  dead.    Read  et  cds.  vs.  /^,  328. 

2.  Real  estate  conveyed  in  trust,  to  the  present  and  future 
heirs  of  an  individual,  cannot  b&  divided  between  hb 
children  till  the  death  of  such  person,  as  such  person 
may  have  other  children.    lb. 

8.  The  words  of  a  deed  were  "To  N.  P.  and  T.  H.  J.  dur- 
ing their  lives,  to  hold  in  moieties^  and  at  their  death, 
one  moiety  to  the  children  of  N.  P.  and  their  heirs,  and 
the  other  moiety  to  the  children  of  T.  H.  J.  and  their 
heirs."  The  words,  "children  and  their  heirs,"  are 
words  of  purchase,  and  not  words  of  limitation.  Perry 
vs.  CaUumn^bbl, 

4.  The  word  heirs  is  always  a  word  of  limitation,  unless 
controlled  in  its  meaning  by  the  use  of  other  words  in 
the  instrument.    So  the  word  children  is  always  a  word 

« 

of  purchase,  unless  controlled  by  the  use  of  ethers,  and 
when  each  is  used  in  separate  clauses  without. refer- 
ence to  the  other,  it  would  be  presumed  that  the  tech- 
nical meaning  of  the  words  were  understood,  and  that 
they  were  used  in  reference  to  such  meaning.  Kay  vs. 
Connor,  624. 

HUSBAND  &  WIFE. 

» 

1.  Where  by  decree  in  chancery  a  chose  in  action  was  as- 
signed to  a  distributee,  who  was  a  feme  covert,  if  the 
legal  title  to  such  chose  in  action  was  vested  in  the  dis- 
tributee, an  action  therefor,  should  be  in  the  name  of 
the  feme  covert  and  her  husband;  if  only  an  equity,  then 
in  the  name  of  the  personal  representativesof  the  de- 
ceased, for  the  use  and  benefit  of  such  distributee  and 
her  husband.     Pennington  vs.  McWhirter,  130. 

2.  See  Feme  Covertp. 

3.  To  constitute  a  tenancy  by  the  curtesy,  there  are  four 
requisites,  to  wit,  marriage,  seizin  of  the  wife,  issue, 
and  death  of  the  wife.     Guion  vs.  Anderson^  298. 
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4.  A  seizin  in  law,  or  constractive  seizin  of  wild  lands, 
not  adversely  held,  will  enable  the  owner  to  maintain 
trespass,  and  is  such  a  seizin  in  a  wife,  wheth^  claim- 
ing as  heir,  by  devise,  or  by  deed,  as  will  make  the  hus- 
band tenant  by  the  curtesy.    lb. 

4.  By  marriage  the  husband  gains  an  estate  of  freehold  in 
the  inheritance  of  the  wife.  If  there  be  a  disseizin  dur- 
ing coverture,  it  is  a  disseizin  of  the  entire  joint  estate, 
and  they  must  jointly  bring  suit  to  recover  possession. 
In  such  case  the  statute  of  limitations  will  nm 
against  both  husband  and  wife  from  the  time  of  the  ad- 
verse ehtry.  Where  the  wife  dies  duriug  coverture, 
the  statute  bars  the  right  of  the  husband  in  the  same 
time  it  would  have  barred  the  right  of  the  deceased 
wife;  and  as  no  cumulative  disability  stops  the  running 
of  the  statute,  the  rigttt  of  the  issue  of  the  marriagt 
would  also  be  barred  by  virtue  of,  and  according  to  the 
provisions  of  the  statute.    Jb. 

5.  A  parol  promise  to  settle  the  property  of  the  intended 
wife  on  her  after  marriage,  is  void  by  virtue  of  the  1st 
section  of  the  statute  of  frauds.  And  although  a  frand 
was  intended  at  the  time  of  the  promise,  a  court  of 
chancery  can  give  no  relief.    Hackney/  vs.  Hackney^  452. 

IMPROVEMENTS. 

Where  retd  estate  was  sold  at  chancery  sale,  and  the 
purchaser  believing  that  he  had  acquired  a  good  title, 
placed  valuable  improvements  on  it  for  the  manufac- 
ture of  iron,  and  it  appearing  on  bill  filed,  that  the 
estate  was  subject  to  dower;  it  is  held  by*  the  court,  that 
in  as  much  as  it  would  be  inequitable  for  the  complain- 
ant to  be  benefitted  by  the  improvements  at  the  expense 
*  of  defendant,  or  for  her  to  be  admitted  to  a  partnership 
in  the  manufactory,  that  it  would  be  proper,  and  the 
court  had  the  power  to  decree  an  annual  payment  of 
money  to  the  complainant  in  lieu  of  dower,  equivalent 
to  the  annual  value  of  her  interest  in  the  estate.  Lncis 
ct  ux,  vs.  James  et  ab.,  537. 
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INDICTMENT. 

1.  The  act  of  182S,  ch.  25,  which  makes  the  treating 
of  electors  with  a  view  to  obtain  their  votes  presenta- 
ble by  two  grand  jurors,  is  repealed  by  the  act  of  1842, 
which  places  all  offences  on  the  same  footing,  to  wit, 
indictable,  and  also  presentable  on  the  information  of 
any  member  of  the  grand  jury.  State  vs.  Shaw  Sf  Rut- 
k^e,  32. 

3.  The  judgment  against  the  defendant  on  demurrer  to  an 
indictment  for  a  misdemeanor  is  final.    76. 

S.     Counts  for  stealing  and  receiving  stolen  goods  may  be 

inserted  in  the  same  indictment,   and  the  court  will 

neither  quash  the  indictment  nor  compel  the  attorney 

*     general  to  elect  which  count  he  will  proceed  upon. 

UamjAon  vs.  Staiey  69. 

4.  This  indictment  for  gaming,  charges  that  the  defendant 
was  guilty  of  unlawful  ''gaming,  by  then  and  there  wa- 
gering and  betting  money  on  a  certain  unlawful  game 
of  cards."  The  court  held  this  to  be  a  good  indictment, 
for  this  offence,  under  the  broad  provisions  of  the  act  of 
1824,  ch.  5.  An  indictment  for  gaming  at  cards  need 
not  set  out  the  game  played,  the  person  with  whom  the 
bet  was  made,  nor  charge  what  money  or  what  amount 
was  bet  on  the  game.    State  vs.  McBride^  66. 

5.  The  words  ''did  game,  by  then  and  there  wagering  and 
betting  money  at  a  game  of  cards,"  import  ex  vi  termini^ 
that  money  was  bet  and  the  game  played,  with  suffici- 
ent certainty  in  this  offence,    lb. 

6.  Indictments  may  be  amended,  in  matter  of  form,  not 
touching  rabstanee,  by  the  court;  in  matter  of  substance 
by  the  grand  jury  to  whom  it  must  be  recommitted  by 
the  court,  and  the  indictment  as  amended  returned  to 
eourt  by  the  juiy,  and  the  record  must  verify  tlie  fact  of 
the  return  into  court  of  the  .  amended  indictment. 
McEMejf  vs.  State,  72. 

7.  An  indictment  for  an  affVay  must  charge  the  fighting  to 
have  been  in  a  public  place.  An  allegation,  that  it  took 
place  in  the  town  of  Clarksville,  is  not  sufficient.    It 
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might  have  been  in  the  town  of  CSarksville  and  yet  oat 
of  the  sight  and  hearing  of  aU  but  the  parties  concern- 
ed.    State  vs.  HeJUny  84. 

8.  Every  fact  stated  in .  an  indictment  which  is  not  a  ne- 
cessary ingredient  in  the  offence,  may  be  rejected  as 
surplusage  and  need  not  be  proved:  Therefore,  where 
an  indictment  under  the  act  of  1831,  ch.  113,  charged 
that  an  assemblage  of  slaves  was  knowingly  permitied 
by  the  defendant  on  his  premises  without  the  consent  of 
the  owners  both  in  unusual  numbers  and  at  a  suspicioiia 
place:  It  is  held  that  such  indictment  was  not  bad  fiv 
duplicity.     State  vs.  Braum^  89. 

9.  '   An  objection  to  an  indictment  for  duplicity  most  be 

made  by  motion  to   quash  or  by  demurrer,  and  is  not 

available  on  a  motion  in  arrest  of  judgment,    lb. 

. 

10.  An  indictment  under  the  act  of  1831,  ch.  113,  need  not 
set  forth  the  circumstances  which  make  the  time  and 
place  of 'an  assemblage  of  slaves  suspicious.  Thia  is 
matter  of  evidence.    R, 

11.  An  indictment  was  signed  "Nathaniel  Baxter,  attorney 
general:"  It  islield  that  this  is  a  sufficient  signatore, 
and  the  indictment  not  subject  to  objection  on  that  ae- 
count.    lb. 

12.  The  signature  of  an  attorney  general  to  a  bill  of  indict- 
ment, thus,  "John  P.  Campbell,  attorney  general,"  with- 
out specifying  the  district  of  which  he  is  attorney  gene- 
ral, is  good.     Slate  VB,  Evans ^  110. 

13.  It  must  appear  by  record  evidence,  that  the  grand  juiy 
returns  the  bill  into  court  ^'a  true  bill."  This  reqalsi- 
tion  is  satisfied  by  an  entry,  showing  that  the  grand 
jury  brought  in  the  bill,  which  with  its  endorsement  "a 
true  bill"  is  spre^  on  record.     Bennett  vs.  SUUe^  118. 

14.  An  order,  directing  an  ex  o;^2do  prosecution,  need  not 
show  on  its  face,  that  no  one  would  prosecute.  This 
will  be  presumed  where  the  judge  ordered  the  prosecu- 
tion,   lb. 
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15.  if  the  evidence  be  applicable  to  either  count  in  an  in- 
dictment, and  there  be  a  general  verdict  of  goilty,  the 

'    conviction  will  be  valid.     lb. 

16.  An  indictment  which  charged,  that  an  assault  was 
made  with  intent  feloniously  to  ravish  the  prosecutrix, 
is  not  good.  It  must  be  charged,  that  the  assault  was 
felonious.     Williams  vs.  State,  585. 

17.  It  is  the  business  of  the  party  offering  a  witness  to  free 
hfs  competency  from  legal  exception,  and  if  this  were 
left  doubtful,  his  exclusion  would  constitute  no  ground 
of  reversal.     Story  et  als.  vs.  Saunders  et  ux,,  663. 

18.  Where  the  deposition  of  a  witness  is  taken  by  both 
parties,  neither  party  can  impeach  his  credibility.    lb. 

10.  When  the  deposition  of  a  witness  is  taken,  evidence  of 
his  having  made  contradictory  statements  are  not « ad- 
missible to  impeach  his  testimony,  unless  an  opportuni- 
ty to  explain  had  been  first  offered  him.    lb. 

20.  After  plaintiff  closes  his  rebutting  evidence,  evidence 
in  chief  from  the  defendant  shall  not  be  received.    lb. 

21 .  Tenants  in  common  are  jointly  seized  of  the  entire  es- 
tate; each  one  has  an  equal  right  of  entry  and  posses- 
sion, and  the  possession  of  one  is  the  possession  all, 
until  a  disseizin  is  effected  by  actual  ouster,    lb. 

22.  To  create  a  bar  under  the  statute  of  limitations,  therf 
must  be  an  actual  and  exclusive  possession  and  occu- 
pation of  the  land»  accompanied  by  such  circumstances 
as  clearly  indicate,  that  the  possessor  is  holding  and 
claiming  for  himself,  and  in  opposition  to  the  rights  of 
all  other  persons.    lb. 

23.  An  indictment  for  murder,  in  the  common  law  form,  will 
sustain  a  conviction  for  murder  in  the  first  degree,  un- 

'  der  the  3d  section  of  act  of  1829.    Hines  vs.  State,  597. 

INFANT. 

1 .     The  circuit  or  chancery  court  of  any  county  in  which 
the  real  estate  of  any  minor  lies,  may,  on  the  applica-  , 
tion  of  such  minor,  order  the  sale  of  such  real  estate. 
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where  it  appears  to  be  manifestly  the  interest  of  sadi 
minor,  that  it  shonld  be  sold.  This  is  authorized  by 
virtue  of  the  act  of  1827,  eh.  54.  The  Case  <f  G.  C. 
Btmm,  200. 

2.  Where  the  estate  of  minors  is  sold  under  the  decree  of 
a  court  of  competent  jurisdiction  and  a  guardian  pur- 
chases fairly  and. without  benefit  to  himself  at  the  ex- 
pense of  his  ward,  such  purchase  will  be  held  vaEd. 
Blackmore  vs.  Shelby^  439. 

INJUNCTION. 

See  Chancery. 

INSURANCE. 

Covenant  on  a  policy  of  insurance.  A  failure  on  the 
part  of  the  assured  to  disclose  the  existence  of  a  mort- 
gage on  the  property,  is  not  a  circumstance  material  to 
the  risk,  and  will  not  avoid  the  policy.  Ddahty  vs. 
Memphis  Ins,,  Co,  684. 

INTEREST. 

Interest,  as  such,  is  not  allowable  in  an  action  for  breach 
of  an  agreement  to  convey  title.  Shaw  et  als.  vs.  Wtl- 
kins*  admVf  647. 

JOINT  ACTION. 

The  holder  of  a  bill  of  exchange  or  promissory  note, 
may  sue  jointly  any  two  of  the  parties  to  the  paper, 
whether  they  be  makers  or  endorsers,  or  one  of  the  ma- 
kers and  one  of  the  endorsers.  Crutcher^s  adnCr,  vs. 
Bedford,  405. 

JOINT  TENANT. 

See  PAKTrrtoK. 

JUDGES. 

The  judges  of  elections  are  judicial  officers,  and  like 
other  judicial  officers  are  not  liable  for  damages  for 
mere  errors  of  judgment  in  the  discharge  of  their  duties. 
Their  conduct  must  be  corrupt  and  malicious  to  subject 
them  to  an  action.     RaU  vs.  PoUs  4*  Baker,  225. 
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1.  The  judgments  of  courts  of  record  may  be  vacated  on 
the  ground  of  fraud,  accident  or  surprise,  where  the 
party  seeking  to  set  them  aside  is  in  no  default — ^but 
cannot  be  falsified  by  proof  aliunde;  as  where  a  judg- 
ment was  entered  by  the  clork,  as  upon  the  verdict  of  a 
jury,  when  it  should  have  been  a  judgment  nildicit,  and 
the  amount,  recovered  was  not  in  accordance  with  the 
amount  agreed  by  the  parties  to  be  recovered,  the  error 
cannot  be  corrected  by  bill  in  chancery.  Bank  of  Ten- 
nessee vs.  Patterson  et  als.   363. 

2.  Where  there  was  a  verdict  and  judgment  in  ejectment 
for  two  tracts  of  land  jointly,  and  it  appeared  thfit  the 
plaintiff  had  title  to  one  tract  of  land,  and  not  to  the 
other,  the  court  cannot  affirm  the  judgment  of  the  cir- 
cuit court  as  to  one  and  reverse  as  to  the  other.  Hei^d 
et  al.  vs.  Dew  et  al,  501. 

3.  Where  a  judgment  has  been  paid  and  satifaction  en- 
tered on  the  docket  of  the  justice,  the  justice  has  no 
power  by  the  consent  of  the  parties  to  cancel  the  sat- 
isfaction and  issue  an  execution.  The  judgment  having 
been  once  satisfied  cannot  be  revived.  Bynum  vs. 
Murrelly  701. 

JUDICIAL  NOTICE. 

The  court  will  take  judicial  notice  of  an  appointment 
by  the  executive,  where  the  power  is  vested  in  him  by 
the  constitution  of  laws.     State  vs.  Evans^  110. 

JURY. 

1 .  The  defendant  indicated  to  the  sheriff  who  was  in  search 
of  a  juryman,  the  presence  of  a  person  who  was  select- 
ed. It  is  held,  that  this  fact  would  not  avail  the  plain- 
tiff on  a  motion  for  a  new  trial,  as  it  appeared  that  it 
had  no  influence  on  the  mind  of  the  sheriff  in  the  se- 
lection, and  it  did  not  appear  that  the  defendant  intend- 
ed to  influence,  improperly,  the  mind  of  the  sheriff  in 
his  selection.    Park  vs.  Harrison^   412. 

2.  The  fact  of  the  separation  of  a  jury  having  been  estab- 
62 — ^Vol.  viii. 
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lished  by  the  prisoner,  the  possibility  that  the  jurors  may 
have  been  tampered  with  exists,  and  prima  facie  the 
verdict  is  vicious.  This  separation  may  be  explained 
by  the  prosecution,  showing  that  the  juror  had  no  com- 
munication with  other  persons.  In  the  absence  of  such 
explanation  the  mere  fact  of  such  separation  is  sufficient  . 
ground  for  a  new  trial.     Hines  vs.  State,  597. 

3.  The  affidavit  of  a  juror,  who  left  the  balance  of  the  ju- 
rors, that  he  had  not  been  tampered  with  during  his  ab- 
sence, is  not  sufficient  evidence  that  he  had  not  been 
tampered  with.     lb. 

4.  Where  a  separation  took  place  before  the  jurors  were 
sworn,  which  was  unexplained,  it  is  held  that  the  ver- 
dict was  vitiated  by  such  separation.    lb. 

5.  The  discharge  of  a  juryman,  without  legal  grounds  for 
so  doing,  after  he  has  been  selected,  entitles  the  defend- 
ant to  a  venire  de  novo;  If  he  is  dismissed  after  the  jury 
are  charged  with  the  case,  the  defendant  is  entitled  to 
his  discharge.     lb. 

JURY,  GRAND. 

Testimony  given  before  a  grand  jury  is  legal,  though 
witness  may  not  be  under  subpoena  to  attend.     84. 

JUSTICES  OF  THE  PEACE. 

1.  The  actof  1817,  ch.  68,  sec.  1,  authorizes  a  justice  of 
the  peace  to  enquire  into  the  consideration  of  contracts 
under  seal,  when  the  sum  does  not  exceed  fifty  dollars. 
It  does  not  give  to  a  justice  the  general  power  of  a  court 
of  chancery  in  other  respects.   Bryan  vs.  Buckhotder^  561 . 

S2.  Where  a  judgment  has  been  paid  and  satbfkction  en> 
tered  on  the  docket  of  the  justice,  the  justice  has  no 
power  by  the  consent  of  the  parties  to  cancel  the  satis- 
faction and  issue  an  execution.  The  judgment  having 
been  once  satisfied  cannot  be  revived.  Bynum  vs. 
MurreUy  701, 
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LANDLORD  AND  TENANT. 

1.  When  land  is  sold  at  execution  sale,  the  tenant  of  the 
execution  debtor  may  attorn  to  the  purchaser,  and  he 
may  resist  the  suit  of  such  debtor  by  proof  of  the  sale 
and  attornment.  This  defence  is  available  on  a  writ  of 
forcible  detainer  as  well  as  in  an  action  of  ejectment.  So 
*the  tenant  of  mortgagor,  where  the  mortgage  is  forfeit- 
ed, may  take  a  lease  from  the  mortgagee,  and  may  resist 
the  suit  of  the  mortgagor.  The  relation  of  landlord  and 
tenant  is  dissolved  by  the  execution  sale  or  by  the  for- 
feiture of  the  mortgage.     Bowser  vs.  Bowser,  28. 

2.  Where  land  was*  sold  at  execution  sale,  and  the  exeod- 
tion  debtor  in  possession,  leased  the  land  to  a  third  per- 
son after  the  sale,  the  lessee  cannot  set  up  the  title  of 
the  vendee  as  a  defence  against  the  action  of  the  lessor. 
Wood  vs.   Twmer^  665. 

LARCENY. 

1.  See  Indictment. 

2.  A  recent  possession  of  stolen  goods  makes  out  9,  prima 
facie  case  of  guilt,  and  a  conviction  must  follow  in  the 
absence  of  explanatory  or  contradictory  proof  Hughes 
vs.  State,  75. 

3.  Counts  for  stealing  aiid  receiving  stolen  goods  may  be 
inserted  in  the  same*  indictment,  and  the  court  will  nei- 
ther quash  the  indictment  nor  compel  the  attorney  gen- 
eral to  elect  which  count  he  will  proceed  upon.  Hamp- 
ton vs.  State,  69.  • 

LAW  AND  FACT, 

See    CONSIDEBATION. 

LEASE.  • 

1.  Action  for  a  forcible  detadner:  Where  the  lessor  re- 
served a  right  to  enter,  on  failure  of  lessee  to  pay  rent 
at  the  specified  time,  and  to  hold  till  the  rent  was  paid* 
he  must  prove  the  defendant  in  arrears  to  entitle  him- 
self to  the  possession  of  the  premises,  Levett  vs.  Bick- 
ford,  614..  * 

8,     Where  land  waa  sold  at  execution  sale,  and  the  execu- 
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tion  debtor  in  possession,  leased  the  land  to  a  third  per- 
son after  the  sale,  the  lessee  cannot  set  up  the  title  of 
the  vendee  as  a  defence  against  the  action  of  the  lessor. 
Wbodxti,  Turnery  685. 

* 

LEGACY. 

« 

Two  of  the  legatees  named  in  William  Ward's  will 
died  before  th^  testator.  Held  that  the  legacies  lapsed, 
and  that  as  to  that  portion  of  his  estate,  William  Ward 
died  intestate.     Mcdone^  adm^r^  vs.  Majors^  577. 

LEVY.  • 

A  levy  on  personal  property  of  the  principal  sufficient 
to  satisfy  the  execution,  discharges  the  surety.  This 
rule,  however,  does  not  apply  in  favor  of  the  principal, 
where  the  endorser  has  paid  the  judgment  and  institut- 
ed an  action  against  the  principal.  A  levy  on  the  pro- 
perty of  principal  is  no  defence  to  the  action  of  the  en- 
dorser.    Clark  4*  Nance  vs.  Bdl^  26. 

LEWDNESS. 

Neither  the  fact  of  living  in  adultery  nor  its  openness  or 
notoriety  can  be  proved  by  the  rumor  and  talk  of  the 
neighborhood*.     Belcher  Sf  Fox  vs.  State ^  63. 

LICENSE. 

A  license  to  sell  goods  is  a  personal  privilege,  purchased 
by  the  applicant  from  the  state,  by  the  payment  of  a 
tax.  The  applicant  .is  required  to  state  the  entire 
amount  of  goods  which  he  sells,  and  the  tax  is  gradu- 
ated accordingly.  The  fact  that  a  portion  of  the  goods 
which  he  desires  to  sell  has  been  purchased  from  ano- 
ther, who  paid  a  tax  therefor,  cannot  be  allowed  under 
the  statute  to  reduce  the  tax  to  that  extent.  Mayes  vs. 
Erwin,  290.    '  . 

LIEN. 

1 .  The  judgment  creditors  of  a  turnpike  company  in  which 
the  state  is  a  stockholder  \y  virtue  of  the  act  of  1837, 
ch.  107,  have  l^e  right  to  seize  slaves,  mules  ai^d  other 
property  owned  and  used  by  the  company  in  tiie  repair 
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of  the  road,  and  such  company  cannot  interfere  and 
\  set  up  in  chancery  the  lien  of  the  state  to  protect  such 
property  against  the  executions  of  such  creditors.     F. 
^    if*C,  Turnpike  Company  WH.  Young^lO^, 

2.  The  lien  giv^n  to  the  landlord  by  the  act  of  1825,  oh. 
21,  on  the  growing  crop  for  rent,  gives  the  landlord  no 
right  of  action  against  one  who  purchases  the  crop  with 
notice  of  lien.     Bryan  vs.  Bvjckholdery  561.    . 

■ 

LIFE-ESTATE. 
See  Heirs. 

LIMITATION  ON  SUITS. 

1.  Where  an  administrator  openly  denies  the  right  of  the 
distributee  to  the  trust  property,  and  assumes  the  abso- 
lute adverse  ownership  of  the  trust  property,  the  statute 
of  limitations  operates  from  the  time  such  open  assump- 
tion of  ownership  is  made  known  to  the  distributee. 
Patton  vs.  Overton  et  als.  192. 

2.  By  marriage  the  husband  gains  an  estate  of  freehold  in 
the  inheritance  of  the  wife.  If  there  be  a  disseizin  dur- 
ing coverture,  it  is  a  disseizin  of  the  entire  joint  estate, 
and  they  must  jointly  bring  suit  to  recover  possession. 
In  such  case  the  statute  of  limitations  will  run  against 
both  husband  and  wife  from  the  time  of  the  adverse  en- 
try. Where  the  wife  difc  during  coverture  the  statute 
bars  the  right  of  the  husband  in  the  same  time  it  would 
have  barred  the  right  of  the  deceased  wife ;  and  as  no 
cumulative  disability  stops  the  running  of  the  statute,  the 
right  of  the  issue  of  the  marriage  would  also  be  barred 
by  virtue  of  and  according  to  the  provisions  of  thestat- 

,  ute      Ghiion  vs.  Anderson^  298.     * 

3.  The  discharge  of  a  judgment  against  the  executors  of 
an  estate  by  apportion  of  the  legatees,  substitute  such 
legatees  to  the  rights  of  the  judgment  creditor,  and  the 
statute  of  limitations  does  not  bar  them.  It  is  other- 
\vise  when  the  claim  paid  is  not  reduced  to  judgment. 
Mitclicll  vs.  Mitchell  et  als.  369. 
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4.  A  conversion  of  property  will  warrant  an  implication 
of  indebtedness,  and  a  promise  to  -pay,  on  which  tWe- 
bitahis  assumpsit  would  lie;  but  the  admission  of  a  con- 
version within  three  years,  vrill  not  take  the  case  out  of 
the  operation  of  the  statute  of  limitations,  because  it 
is  not  an  express  promise  to  pay  or  an  admission  of  an 
existing  debt.     Ott  vs.  Whitworth,  admr,  494. 

5.  Whenever  a  trustee,  having  the  legal  tifle,  neglects  to 
sue  until  he  is  barred  by  the  statute  of  limitations,  the 
cestui  que  trust,  is  likewise  barred,  though  an  infant. 
Williams  vs.  Otey  et  als.  663. 

6.  Where  an  absolute  deed  of  gift  was  'executed  to  the 
children  of  W.  C.  M.  and  an  unsigned  postscript  at- 
tached, as  follows :  "I  appoint  William  C.  Martin  trus- 
tee to  the  above  deed :"  It  is  held,  that  this  postscript 
was  no  part  of  the  deed  and  did  not  establish  a  trust. 
The  property  was  vested  absolutely  in  the  children  of 
W.  C.  M.     Martin  ye,  YoungUoody  681. 

7.  Under  a  general  replication  to  the  statute  of  limitations, 
evidence  of  an  admission  of  an  existing  debt,  or  of  an 
express  promise  to  pay  the  debt,  which  had  been  banned 

.    by  the  statute,  is  admissible.    Hunter  vs.  StarkcSy  656. 

8.  To  create  a  bar  under  the  statute  of  limitations  there 
must  be  an  actual  and  exclusive  possession  and  occu- 
pation of  the  land,  aecottipanied  by  such  circumstances 
as  elearly  indicate,  that  the  possessor  is  holding  for  him- 
self, and  in  opposition  to  the  rights  of  ail  others  persons. 
Story  et  als  vs.  Saunders  et  ux,  663. 

MISDEMEANOR.    ' 

1 .  The  judgment  against  the  defendant  on  demurrer  to  an 
indictment  for  a  misdemeanor  is  final.  State  vs.  Shavi 
^  Rutledgc,  32. 

2.  See  Le\vdness. 

MISTAKE. 

1 .  Courts  of  chancery  have  power  to  correct  mistakes  in 
deeds  and  other  instruments,  sb  as  to  make  them  carry 
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out  the  iuteution  of  the  parties  making  them.  But  the 
proof  must  be  clear,  t>ertaiu  and  satisfactory.  Baileif  et 
als.  vs.  Bailejf  ei  ob.,  230. 

2.     See  Ghanoe&y. 

MOTION. 

1.  No  judgment  by  motion  can  be  rendered  on  a  bond  for 
an  appeal  which  does  not  state  in  favor  of  whom  the 
judgment  was  rendered.    Brown  vs.  McLavghliny  140. 

2.  Where  a  deput^sherijF  collects  money  on  process,  and 
pays  it  over  to  a  person  not  entitled,  he  is  liable  to  the 
rightful  owner  by  motion.  See  Rose  vs.  Lane^  3  Hum. 
208.     Vance  vs.  Campbdl  et  als.,  524. 

MORTGAGE. 

A  mortgage  of  real  estate  is  a  conveyance  of  the 
legal  title,  and  on  the  death  of  the  mortgagee,  the 
legal  title  descends  to  his  heirs,  and  such  legal  title 
cannot  be  divested  but  by  an  appropriate  proceeding, 
to  which  such  heirs  are  parties.  Mclver  vs.  N,  T.  4* 
C.  W.  Cherry,  713. 

MURDER. 

1.  See  Assault,  Felonious. 

2.  An  indictment  for  murder,  in  the  common  law  form, 
wiU  sustain  a  conviction  for  murder  in  the  first  degree 
under  the  3d  section  of  aot  of  1629:    Hines  vs.  State^ 
597. 

3.  The  characteristic  ingredient  in  the  offence  of  murder 
in  tlie  first  degree,  is  the  existence  of  a  specific  inten- 
tion to  take  life;  and  if  that  intention  be  deliberately 
and  coolly  formed  and  acted  upon,  and  death  ensue, 
the  intervention  of  provocation  between  the  formation 
of  the  purpose  to  take  life,  and  the  slaying,  will  not  re- 
duce the  offence  to  manslaughter.  Commonwealth  vs. 
JoTies^  1  Leigh,  612.     Clark  vs.  State,  671. 

.  4.  The  mere  fact,  that  statements  proved  by  one  person  to 
have  been  made  by  the  prisoner,  were  not  heard  by 
others  who  were  present,  is  not  a  sufficient  circum- 
stance to  discredit  such  person,  who  is  otherwise  unim- 
peached,    lb. 
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1.  Fraud  or  want  of  considera'tion  is  no  defence  for  either 
the  maker  or  accommodation  endorser  of  a  promissory 
note  as  against  a  bona  fide  holder  for  value,  to  whose 
possession  it  came  before  maturity,  in  the  due  course  of 
trade,  without  notice;  where,  however,  a  note  was  pur* 
chased  under  such  circumstances,  at  a  discount,  it  will 

.  be  held  to  have  been  negotiated  in  the  way  of  trade, 
only  to  the  amount  advanced  by  the  purchaser.  Bxh- 
man  et  als.  vs.  Hobson  et  als.^  127# 

2.  An  endorsement  made  on  an  executed  consideration,  is 
void,  and  no  action  lies  on  it;  where,  however,  a  note 
was  directed  to  be  discounted,  upon  condition,  that  a 
particular  individual  should  endorse  it,  and  such  indi* 
vidual  afterwards  endorsed  it,  he  would  be  liable  on  his 
endorsement,  though  the  money  may  h^^ve  been  obtain- 
ed thereupon  before  he  endorsed.  Mitchell  vs.  Plantcf^s 
Bank,  216.  .    .  • 

3.  A  declaration  made  by  the  cashier  to  the  directors  of  a 
bank  in  session,  that  a  particular  person  would  endorse 
a  note  offered  for  discount,  and  upon  which  understand- 
ing it  was  discounted,  is  held  to  be  competent  testimo- 
ny,   lb, 

« 

4.  The  holder 'of  a  bill  of  exchange  or  promissory  note, 
may  sue  jointly  any  two  of  the  parties  to  the  paper 
whether  they  be  makers  or  endorsers,  or  one  of  the 
makers  and  one  of  the  endorsers.  CrvXcher^s  AdnCr,  vs. 
Bedford,  405. 

5.  By  common  law,  no  suit  could  be  maintained  against 
the  drawer  of*an  order,  on  the  order  itself.  The  drawee 
could  sue  only  on  the  original  liability  of  the  drawer, 
and  the  drawer  could  defend  himself  by  proof  that  he 
had  lost  his  funds  in  the  hands  of  the  person  on  whom 
the  order  was  drawn  by  the  negligence  of  the  drawee. 
The  act  of  1762  authorizes  a  suit  against  the  drawer  of 
the  order,  and  makes  the  order  evidence  of  indebted- 
ness as  a  promissory  note,  bill  single,  or  bill  of  exchange, 
but  leaves  the  drawee  the  right  to  sue  on  the  original 
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liability.  The  suit  when  on^^he  order  can  only  be  aub- 
tained  by  evidence  of  demand^,  protest,  and  notice  as  in 
cases  of  commercial  paper.  When  the  suit  is  on  the 
original  liability  of  the  drawer,  no  such  evidence  is  ne- 
cessary to  sustain  the  action.  Porter  et  al.  vs.  DiUafiunty, 
570. 

NEW  TRIAL.  • 

1 .  The  defendant  indicated  to  the  sheriff  who  was  in  search 
of  a  juryman,  the  presence  of  a  person,  who  was  select- 
ed. It  is  held  that  this  fact  would  not  avail  the  plain- 
tiff on  a  motion  for  a  new  trial,  as  it  appeared  Uiat  it 
had  no  influence  on  the  mind  of  the  sheriff  in  the' selec- 
tion, and  it  did  not  appear  that  the  defendant  intended 
to  influence  improperly,  the  mind  of  the  sheriff  in  his 
selection.     Park  vs.  Harrison,  412. 

2.  The  fact  of  the  separation  of  a  jury  having  been  estab- 
lished by  the  prisoner,  the  possibility  that  the  jurors  may 
have  been  tampered  with  exists,  and  prima  facie  the 
verdict  is  vicious.  This  separation  may  be  explained 
by  the  prosecution,  showing  that  the  juror  had  no  com- 
munication with  other  persons.  In  the  absence  of  such 
explanation  the  mere  fact  of  such  separation  is  sufficient 
ground  for  a  new  trial.     Hines  vs.  Statey  597. 

3.  The  affidavit  of  a  juror,  who  lefl  the  balance  of  the  ju- 
rors, that  he  had  not  been  tampered  with  during  his  ab- 
sence, is  not  sufficient  evidence  that  he  had  not  been 
tampered  with.    lb. 

4.  Where  a  separation  took  place  before  the  jurors  were 
sworn,  which  was  unexplained,  it  is  held  that  the  ver- 
dict was  vitiated  by  such  separation.    7A. 

5.  The  discharge  of  a  juryman,  without  legal  grounds  for 
so  doing,  after  he  has  been  selected,  entitles  the  defend- 
ant to  a  venire  de  novo;  If  he  is  dismissed  after  the  jury 

^are  charged  with  the  case,  tlie  defendant  is  entitied  to 
his  discharge,     lb. 

6.  In  .civil  cases,  the  verdict  of  the  jury  and  judgment  of  the 
circuit  court  will  not  be  disturbed,  where  there  is  any 
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conflicting;  evidence.  An  iUustration  of  this  general 
rule  will  be  found  in  the  following  case.  Sweany  vs. 
BUdsoe,  612. 

NOTE  PROMISSORY. 

See  Negotiable  Paper. 

» 

NOTICE  OF  SALE. 
See  TRUST. 

NUNCUPATIVE  WILL. 

See  Will. 

OCCUPANT  CLAIMS. 

1.  The  preference  of  entry  under  the  occupant  laws,  is  a 
right  of  value.  The  land  may  be  worth  more  than  the 
government  demands  for  it,  and  the  excess  of  value 
above  that  price  is  the  vctlue  of  the  right  of  entry  to 
which  the  occupant  is  entitled,  where  he  had  been  de- 
prived of  this  right  by  the  fraudulent  conduct  oi  anoth- 
er.    Bearing  vs.  Cote  6f  Siirleyy  29. 

2.  The  act  of  1839,  ch.  1,  sec.  5,  and  the  act  of  1842,  ch. 
34,  provide,  that  when  any  person  may  sell  his  occupant 

.  claim,  and  the  vendee  has  complied  with  his  contract^ 
by  jthe  payment  of  the  consideration,  he  may,  if  the 
vendor  refuse  to  make  the  transfer,  on  the  books  of  the 
entrytaker,  produce  the  afBdavits  of  two  respectable 
persons,  proving  the  bargain  and  sale  and  the  execution 
of  it  on  the  part  of  the  vendee,  when  it  shall  be  the 
duty  of  the  entry  taker  to  make  the  transfer.  In  the 
construction  of  these  statutes,  it  is  held  that  the  discre- 
tion of  the  entry  taker  was  limited  to  the  proof  of  bar- 
gain and  sale.  If  that  had  been  executed  by  vendee, 
he  was  bound  to  make  the  transfer,  though  it  might  ap- 
pear that  the  vendor  had  previously  made  a  transfer  of 
the  claim  to  another.     Hess  vs.  Crawford^  609. 

OFFICE  BONDS. 

1.  An  administrator  of  a  deceased  governor  has  no  right 
of  action  on  a  bond  executed  to  the  governor  of  the 
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state  and  his  saccessors,  though  such  action  be  on  its 
face,  instituted  for  the  benefit  of  the  state.  The  suit 
in  sach  case  must  be  in  the  name  of  the  party  having 
the  technical  legal  title.  WUey  et  <ds.  vs.  Cawnony 
admr^x.  10. 

S.  Where  the  declaration  set  forth  a  good,  official  bond, 
payable  to  the  governor,  and  the  condition  which  was 
not  set  forth  in  the  declaration  showed  such^bond  to  be 
invalid,  as  an  official  and  statutory  bond:  It  is  held,  on 
demurrer  to  the  declaration,  that  the  dechu*ation  must 
show  a  right  to  sue,  and  that  it  was  the  business  of  the 
plaintiff  seeking  to  maintain  an  action  in  the  name  of 
the  administrator  of  a  deceased  governor,  to  show  the 
invalidity  of  the  bond,  as  an  official  bond,*  by  the  exhi- 
bition of  the  condition,    lb.  • 

3.  The  governor  of  the  state,  as  the  head  of  the  executive 
department,  is  a  corporation  sole,  and  bonds  made  pay- 
able to  him,  which  violate  no  public  policy,  or  private 
morality,  but  are  appropriate  to  the  execution  of  the 
laws,  are  valid,  and  may  be  sued  on  in  the  name  of  the 
governor,  for  the  benefit  of  those  interested ;  though 
there  be  no  statute  expressly  authorizing  the  execution 
of  such  bonds.  The  Governor  vs.  Allen  Sf  McMurdiey 
176.  % 

4.  No  action  lies  in  the  name  of  the  chairman  of  the  cotin- 
"  ty  court,  for  the  benefit  of  an  administrator,  on  a  re- 
funding bond.  The  act  of  1789,  ch.  23,  sec.  2,  author- 
izes suit  on  such  bonds  for  the  benefit,  and  at  the  in- 
stance of  creditors,  and  no  others.  Robinson  vs.  Chmr- 
man,  J^.  374. 

ORDER. 

By  common  law  no  suit  could  be  maintained  against 
the  drawer  of  an  order,  on  the  order  itself.  The  drawee 
could  sue  only  on  the  original  liability  of  the  drawer, 
and  the  drawer  could  defend  himself  by  proof  that  he 
had  lost  his  funds  in  the  hands  of  the  person  on  whom 
the  order  was  drawn  by  the  negligence  of  the  drawee. 
The  act  of  1762  authorizes  a  suit  againkt  the  drawer  of 
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the  order,  and  makefit  the  order  evidence  of  indebted- 
ness  as  a  promissory  note,  bill  single,  or  bill  of  ex-' 
change,  but  leayes  the  drawee  the  right  to  sue  on  the 
original  liability.  The  8ai4;  when  on  the  order  can  on- 
ly be  sustained  by  evidence  of  demand,  protest,  and 
notice  as  in  cases  of  commercifd  paper.  When  the 
suit  is  on  the  original  liability  of  the  drawer,  no  sach 
evidence  is  necessary  to  sustain  the  action.  Porter  el 
(d.  vs.  Dillahuvtyy  570. 

PARTITION. 

1.  In  the  case  of  partition  of  real  estate,  held  in  joint  ten- 
ancy, or  tenancy  in  common,  there  is  an  implied  war- 
ranty between  the  parties  t «  such  partition,  by  which 
they  have  the  mutual  right,  in  case  of  an  eviction  by 
paranft)unt  title,  to  have  compensation  from  each  othe^ 
for  loss  sustained;  and  this  right  exists  against  alienees, 
though  not  in  their  favor ;  and  the  remedy  is  by  bill  in 
chancery,  either  by  setting  aside  the  partition  as  being 
founded  in  mistake,  if  it  can  be  done  without  injustice, 
and  if  not,  then  by  a  decree  of  pecuniary  contribution. 
Sawyers  et  als,  vs.  Cator  et  als.  256. 

3.  Real  estate  conveyed  in  trust,  to  the  present  and  future 
h^rs  of  an  individual,  cannot  be  divided  between  hia 
cmldren,  till  the  death  of  such  person,  as  such  person 
may  have  other  children.     Read  etals  \b.  FUe^  328. 

4.  Where  a  bill  is  filed  to  execute  the  trust  of  a  will,  and 
a  partition  of  land,  lying  in  various  counties  and  chan- 
cery districts,  is  necessary  in  execution  of  that  trust,  a 
court  of  chancery  acquires,  by  personal  service  of  all 
the  parties  in  interest,  jurisdiction  to  divide  such  lands, 
regardless  of  their  location.     Todd  vs.  Camwn^  512. 

■ 

5.  Where  lands  lie  in  various  chancery  districts,  a  chance- 
ry court,  sitting  in  any  district  in  which  a  part  of  said 
lands  lie,  may  make  partition  of  them  £kccording  to  the 
provisions  of  the  acta  of  1827  and  1829.     lb. 

6.  Where  lands  are  divided,  under  the  acts  of  1827  and 
1829,  by  decree  in  chancery,  such  decree  is  not  void, 
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because  a  portion  of  such  lands  may  have  been  ad- 
versely held  at  the  time  of  the  decree.  The  act  of  1 82 1 , 
called  the  Champerty  Act,  does  not  apply  to  chancery 
sales.    lb.         i 

T.  Partition  pf  land  held  in  common  with  a  married  wo- 
man, cannot  be  presumed  from  lapse  of  time;  being  in- 
capable of  contracting  concerning  her  real  estate,  ex- 
cept  in  the  mode  prescribed  by  law  there  can  be  no 
presumption  against  her  in  relation  thereto.     Perry  vs. 

PAROL. 

1.  It  was  agreed,  by  parol,  that  the  father-in-law  should 
convey  to  the  son-in-law  certain  real  estate  for  life,  with 
remainder  to  the  wife  and  children,  upon  condition  of 
the  payment  of  a  given  sum  of  money;  the  money  was 
paid;  the  land  was  exchanged  for  other  lands,  and  title 
taken  by  the  son-in-law  in  his  own  name,  and  the  land 
then  conveyed  to  the  father-in-law,  in  trust,  to  pay 
debts.  In  this  state  of  facts  the  court  holds,  that  on  a 
bill  filed  by  the  son-in-law  and  wife  and  children,  it 
would  establish  a  trust  in  conformity  with  the  original 
agreement.    McDanid  vs.  Self^  58. 

r 

2.  See  Chancery.     Trust. 

PARTIES  QUASI. 

1.  The  purchaser  of  real  estate  at  chancery  sale,  becomes 
by  virtue  of  his  purchase,  quasi  a  party  tQ  the  proceed- 
ings, and  where  the  purchase  is  made  on  a  credit,  the 
court  will  see  that  the  money  is  fairly  paid  to  those  en- 
titled, before  the  purchaser  will  be  invested  with  the 
title.     Deaderick  Adm*r.  vs.  Watkins^  520. 

1.  The  liability  of  a  partner  for  the  acts  of  his  copartner, 
done  in  behalf  of  the  firm,  cannot  be  held  to  extend  to 
illegal  contracts;  and  therefore  where  money  was  bor- 
rowed at  usurious  interest  by  one  member,  without  the 
knowledge  or  consent  of  the  other,  the  member  not  par- 
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ticipating  in  such  contract  b  not  reeponsible  for  the 
money  borrowed.     Huichins  vs.  Tumigry  415. 

2.  Previous  dealers  with  a'firm  have  the  right  to  have  ac- 
tual notice  of  the  dissolution  before  a  partner  can  claim 
exemption  from  responsibility  for  contracts  madt  in 
good  faith  with  one  of  the  number  in  the  name  of  them 
all.  A  letter  transmitted  to  the  dealer  by  a  member  of 
the  firm,  announcing  the  dissolution,  would  be  actaal 
notiee;  the  receipt  of  a  newspaper  containing  a  notiee 
of  the  dissolution,  for  which  paper  the  dealer  was  a  sub* 
scriber,  though  a  circumstance  going  to  prove  notice, 
would  not  per  se  be  sufficient.  Hutchijis  vs.  Bank  0/ 
Tennessee f  418. 

3.  To  constitute  a  person  a  previous  dealer  and  entitled  to 
actual  notice  of  dissolution  of  a  firm^  a  bill  or  note  must 
be  bought  from  the  firm.  It  is  not  sufficient  that  he 
may  have  dealt  in  paper  for  which  the  firm  was  respon- 
sible,   lb. 

4.  A  previous  dealer  with  a  firm  is  entitled  to  actual  notice 
of  its  dissolution  before  he  shall  be  deprived  of  the  right 
to  the  responsibility  of  all  the  members  of  the  firm,  for 
the  contracts  of  any  one  made  in  good  faith.  An  illus- 
tration of  this  rule.  '  Hutchins  vs.  SimSj  428. 

6.  A  previous  dealer  with  a  firm  is  entitled  to  actual  notice 
of  its  dissolution  before  he  shall  be  deprived  of  his  right 
to  hold  all  the  members  of  such  firm  responsible  for  the 
contract  of  one,  made  in  good  faith.  Hutchins  vs.  Hvd- 
souy  426. 

6.  A  partner  has  a  right  to  borrow  money  for  the  use  of 
the  firm,  and  this  principle  sanctions  the  borrowing  a 
bill  or  note  for  the  purpose  of  raising  money  for  the  use 
of  the  firm;  provided  not  more  than  legal  interest  be 
paid  for  such  note  or  bill.    i6. 

7.  A  member  of  a  firm  of  dealers  in  dry  goods  sold  a  judg- 
ment in  favor  of  the  firm  for  corn.  This  was  a  misap- 
plication of  the  effects  of  the  partnership,  and  the  pur- 
chaser of  the  judgment  with  a  knowledge  of  the  mis- 
application of  the  effects,  took  by  his  contract  no  right 
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to  receive  the  proceeds  of  the  judgment.     Vance  vs. 
Campbell  et  ttl,  524. 

PAYMENT. 

See  Attobnev. 

PLEADINGS  IN  CHANCERY. 

1.  On  a  motion  to  dismisa  a  bill  for  want  of  equity  on  its 
face,  such  construction  should  be  given  to  the  bill  as 
will  sustain  rather  than  defeat  it.  If  it  appear  that  the 
court  has  no  jurisdiction,  or  that  the  bill  has  no  equity 
on  its  face,  the  cou^|^ay  properly  dimiss  it  at  any  stage 
of  the  proceedings;  when  a  case  proper  for  equitable 
relief  is  defectively  stated,  and  the  defendant  walfbs 
his  right  to  demur  and  answers,  he  must  answer  fully. 
Thompson  vs.  Paul  4*  Nance^  114. 

2.  A  court  of  chancery  will  not  set  aside  H,pro  confesso  de- 
cree, though  the  afBdavit  be  satisfactory,  and  the  an- 
swer full,  if  such  answer  does  not  disclose  a  valid  de- 
fence.    Lewis  vs.  Simonton,  185. 

3.  Where  a  joint  defendant  answers  a  bill,  and  removes, 
by  allegation  and  proof  the  matter  of  equity  charged 
against  another  defendant,  against  whom  there  is  SLpro 
confesso  decree:  It  is  held,  that  there  can  be  no  final  de- 
cree against  the  party  who  has  failed  to'answer.  Hen- 
nessee  vs.  Ford  et  als,y  499. 

PLEADINGS  AT  LAW. 

1.  Where  the  declaration  set  forth  a  good*  official  bond, 
payable  to  the  governor,  and  die  condition  which  was 
not  set  forth  in  the  declaration  showed  siioh  bond  to  be 
invalid,  as  an  official  and  statutory  bond :  It  is  held,  on 
demurrer  to  the  declaration,  that  the  declaration  must 
show  a  right  to  sue,  and  that  it  was  the  business  of  the 
plain tmpeeking  to  maintain  an  action  in  the  name  of 
the  administrator  of  a  deceased  governor,  to  show  the 
invalidity  of  the  bond,  as  an  official  bond,  by  the  exhi- 
bition of  the  condition.     Wtlejf  vs.  Cannon,  adm'rxy  10. 
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2.  The  plaintiff  declared  for  the  value  of  labor  done  and 
materials  furnished  in  the  erection  of  a  grist-mill,  mill 
house  and  appendages.  The  proof  shoWed  that  there 
was  a  saw-mill  built,  and  that  it  was  attached  to  &e 
grist-mill.  The  jury  gave  a  verdict  for  the  labor  and 
materials  of  saw-mill.  And  the  court  holds,  that  it  will 
not  reverse,  where  the  justice  of  the  case  was  obtained, 
upon  a  descriptive  part  of  the  declaration,  as  the  proof 
showed,  in  the  case  exhibited,  the  saw-mill  was  an  ap- 
pendage.   Allen  vs.  McNew^  46. 


3.  Where  the  declaration  in^^  action  of  slander  did  not 
show  that  the  words  spokoPwere  material,  yet  a  plea 

^       of  justification  filed  by  defendant,  did  show  that  fact, 
the  defect  in  ihe   declaration  is  cured.     Wiicher  vs. 
m  Richmond y  473. 

4.  After  judgment  by  default,  the  court  might  well  author- 
ize an  amendment  of  the  writ  enlarging  the  claim  for 
damsiges.  And  it  is  not  error  that  the  court  did  not 
accompany  such  amendment  with  an  order,  that  the  de- 
fendant be  allowed  to  plead  to  the  proceeding  as  amend- 
ed.    Fordkes  vs.  Webber^  530. 

5.  The  assignment  of  a  chose  in  action  vests  the  right  to 
suit  and  recovery  in  the  assignee,  and  authorizes  him 
to  use  the  name  of  assignor  fbr  his  benefit.  In  such 
case  the  assignee  is  the  plaintiff,  and  where  the  defend- 
ant pleaded  the  previous  attachment  of  the  debt  sued 
for,  the  plaintiff  might  well  reply  that  the  debt  was 
assigned  to  him  before  the  issuance  of  the  attachment 
in  chancery.    Johnson  et  ah.  vs.  Irby  et  cds,^  654. 

6.  Where  slaves  were  taken  firom  the  possession  of  an  ad- 
ministrator, hq  may  in  an  action  of  trover  declare  against 
the  defendant  for  the  conversion  of  them,  as  property 
belonging  to  him  as  administrator,  and  also  as  belong* 
ing  to  him  in  his  own  right.  This  is*n|iiolation  of  the 
general  rule,  that  counts  in  different  rignts  shall  not  be 
joined.    LasUee  vs.  Wily^  659. 
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PLEDGE, 

See  Usury. 

POSSESSION. 

1.  Replevin  for  hogs.  The  court  charged  the  jury  that  if 
Allen  was  found  in  possession  of  the  hogs  he  would  be 
presumed  the  owner,  bnt  tliat  this  presumption  would 
yield  to  proof;  and  that  any  proof  would  be  sufficient  if 
it  produced  belief  in  the  minds  of  the  jury  that  the  title 
was  in  another.  There  was  no  error  in  this  charge. 
Park  vs.  Harrison,  412. 

1.     See  Ejectment.     Limitation  on  Surrs. 

PRESENTMENT. 

The  act  of  1823,  ch.  25,  which  makes  the  treating 
of  electors  with  a  view  to  obtain  their  votes  presenta- 
ble by  two  grand  jurors,  is  repealed  by  the  act  of  1842, 
which  places  all  offences  on  the  same  footing,  to  wit, 
indictable,  and  also  presentable  on  the  information  of 
any  member  of  the  grand  jury.  State  vs.  Shaw  6f  Rut- 
leJ^e,  32. 

PROBATE. 

A  certificate  of  probate  in  the  usual  form,  signed  by  a 
person  as  deputy  clerk,  without  any  where  naming  the 
principal,  is  good  both  at  common  law  and  under  the 
act  of  1838,  ch.  150,  sec.  1.  BetmmmU  4*  Irwin  vs. 
Yeatman  et  als.y  542. 

PROMISSORY  NOTE. 

1.  Consideration.     Negotiable  Paper. 

2.  Damages  may  be  recovered  in  trover  'for  the  unlawful 
detention  of  a  note,  and  the  note  itself  may  be  recover- 
ed in  detinue.     Seals  vs.  CummingSy  442. 

PROCESS. 

See  Execution.    Distringas. 
QUO  WARRANTO. 

By  common  law,  a  forfeiture  of  a  charter  can  be  exact- 
ed only  in  a  court  of  law,  and  the  proceeding  is  by  scire 
facias  or  information  in  the  nature  of  a  writ  of  quo 
53— Vol.  viii. 
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warranto.  A  scire  facias  is  the  proper  remedy,  where 
there  is  a  legal  existing  body  capable  of  acting,  which 
has  been  guilty  of  an  abuse  of  the  power  entrusted  to 
it ;  a  quo  vxuTanto  is  the  proper  remedy,  where  there  is 
a  body  corporate  de  facto,  which  takes  upon  itself  to  act 
as  a  body  corporate,  but  for  some  defect  it  cannot  legal- 
ly exercise  the  power  it  affects  to  use.  State  vs.  Mer- 
chants'*  Insurance  and  Trust  Company y  235. 

RAPE. 

An  indictment  which  charged,  that  an  assault  was 
made  with  intent  feloniously  to  ravish  the  prosecutrix, 
is  not  good.  It  must  be  charged,  that  the  assault  waa 
felonious.     Williams  vs.  State,  585. 

RECORDS. 

,  The  judgments  of  courts  of  record  may  be  vacated  on 
the  ground  of  fraud,  accident  or  surprise,  where  the  par- 
ty seeking  to  set  them  aside  is  in  no  default — but  cannot 
be  falsified  by  proof  aliunde;  as  where  a  judgment  was 
entered  by  the  clerk,  as  upon  the  verdict  of  a  jury,  when 
it  should  have  been  a  judgment  nildicit,  and  the  amount 
recovered  was  not  in  accordance  with  the  amount 
agreed  by  the  parties  to  be  recovered,  the  error  cannot 
be  corrected  by  bill  in  chancery.  Bank  of  Tennessee  vs. 
Patterson  et  als.,  863. 

RECOUPMENT. 
See  Set-opf. 

REDEMPTION. 

1 .  Where  slaves  were  sold  at  execution  sale  and  purchas- 
ed by  a  third  person  with  an  understanding  that  the  de- 
fendant in  the  execution  should  have  the  right  to  redeem 
them,  and  obtained  them  at  a  reduced  price  by  such  un- 
derstanding: It  is  held  that  the  slaves  were  held  in 
trust  for  the  benefit  of  the  execution  debtor,  and  that  a 
bill  would  lie  at  the  instance  of  other  creditors  to  sub- 
je(5t  the  slaves  to  resale,  and  the  surplus  proceeds  to  the 
satisfaction  of  the  claims  of  such  creditors.  English  vs. 
Tomlinson  et  als.,  378. 
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2.  Where  land  held  in  trust  for  the  benefit  of  wife  and  chil- 
dren, waa  sold  at  chancery  sale,  and  purchased  under 
an  agreement  made  by  vendee,  with  the  husband,  that 
he  should  be  permitted  to  redeem,  this  right  enures  to  the 
benefit  of  the  wife  and  children ;  though  the  vendee 
may  have  been  ignorant  of  tlie  trust.  Haywood  et  als, 
vs.  Ensley  4*  Haywood^  460. 

3.  Where  a  parol  agreement  was  made  that  one  person 
should  purchase  property  at  chancery  sale,  and  permit 
a  redemption,  and  no  time  was  fixed  at  which  the  right 
to  redeem  should  expire :  It  is  held,  that  such  agreement 
will  be  held  not  to  limit  the  time  allowed  by  law,  but  to 
enlarge  it  The  right  of  redemption  is  favored  in  law, 
and  will  be  decreed  in  equity  if  asserted  in  a  reasona- 
ble time.     lb. 

4.  Where  money  was  tendered  in  redemption  of  land  and 
refused,  and  thereupon  a  bill  filed  to  enforce  the  re- 
demption :  It  is  held,  that  whilst  such  suit  is  pending 
the  money  is  not  subject  to  garnishment  by  third  per- 
sons, but  remains  subject  to  the  decree  of  the  court,  and 
should  properly  have  been  paid  into  court,  where  the 
suit  was  pending,     KUldrew  €t<d.  vs.  EUioU  etal.  515. 

REGISTRATION. 

1 .  A  certificate  of  probate  in  the  usual  form,  signed  by  a 
person  as  deputy  clerk,  without  any  where  naming  the 
principal,  is  good  both  at  common  law  and  under  the  act 
of  1838,  ch.  150,  sec.  1.  Becnimont  4*  Irwin  vs.  Yeai- 
man  et  als.  542. 

2.  The  deed  of  a  feme  covert,  registered  upon  a  privy  ex* 
amination  taken  after  the  commencement  of  an  action 
of  ejectment,  cannot  be  read  to  sustain  plaintiff's  title. 
Pe7iyva.  Calhoun,  551. 

REMAINDER. 

See  Heibs, 
REMITTER. 

Where  a  verdict  was  for  a  larger  amount  than  the  dam- 
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ages  laid  in  the  writ  and  declaration,  it  is  held  to  be  er- 
roneous to  enter  a  judgment  thereupoa.  The  plaintiff 
may,  however,  remit  the  excess  and  take  a  judgment  for 
^  the  amount  claimed  in  writ  and  declaration.  Fowlkes 
vs.  Wether.    530. 

RENT. 

1.  The  lien  given  to  the  .landlord  by  the  act  of  1825,  ch.  21, 
on  the  growing  crop  for  rent,  gives  the  landlord  no  right 
of  action  against  one  who  purchases  the  crop  with  no- 
tice of  the  lien.     Bryan  vs.  Bvjckhdder^  561. 

2.  Action  for  a  forcible  detainer.  Where  the  lessor  re- 
served a  right  to  enter,  on  failure  of  lessee  to  pay  rent 
at  the  specified  time,  and  to  hold  till  the  rent  was  paid, 
he  must  prove  the  defendant  in  arrears  to  entitle  him- 
self to  the  possession  of  the  premises.    Lcveit  vs.  Bick- 

ford,  614. 

REPLEVIN.  ' 

The  affidavit  on  which  a  writ  of  replevin  is  issued,  may 
be  amended  by  virtue  of  the  act  of  1809,  ch.  49,  sec.  21, 
and  also  by  virtue  of  the  act  of  1846,  ch.  65,  sec  4.  Ap- 
ficwhite  vs.  Alien,  697. 

RETAINER. 

A  debt  due  to  an  administrator  is  extinguished  by  the 
receipt  of  assets  of  the  estate  sufficient  to  satisfy  the 
debt;  and  such  administrator  can  institute  no  suit  after- 
wards for  the  recovery  of  such  debt.  SmVh  vs.  Wat- 
kins,  331. 

RETURN. 

The  sheriff,  on  his  official  responsibiUty,  may  return  an 
execution  '^nothing  found"  during  the  term  at  which  it 
was  issued,  and  upon  its  return  a  bill  may  be  filed, 
based  on  such  return,  and  the  court  of  chancery  will 
not  enquire  whether  it  was  prematurely  issued  and  re- 
turned, or  not.     Essclman  vs.  Wdls  4*  Ewing,  482. 

REVENUE. 

See  Taxes. 
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ROADS. 

The  county  courts  have  no  power  to  order  the  opening 
of  a  road  intersecting  a  chartered  turnpike  road,  so  as 
to  enable  the  wayfarer  to  evade  the  payment  of  toll. 
And  if  it  make  such  order,  and  a  road  is  opened,  a  court 
of  chancery  will  order  it  to  be  closed  as  a  violation  of 
chartered  rights.  Franklin  ^  Columbia  Turn,  Co.  vs. 
County  court  of  Maury ^  342. 

SALE. 

See  Execution  Sale. 

SCIRE  FACIAS. 

By  common  law,  a  forfeiture  of  a  charter  can  be  exacted 
only  in  a  court  of  law,  and  the  proceeding  is  by  scire  facias 
or  information  in  the  nature  of  a  writ  of  qwo  wan-arUo. 
A  scire  facias  is  the  proper  remedy,  where  there  is  a  legal 
existing  body  capable  of  acting,  which  has  been  guilty 
of  an  abuse  of  the  power  entrusted  to  it;  a  quo  warranto 
is  the  proper  remedy,  where  there  is  a  body  corporate 
defactoy  which  takes  upon  itself  to  act  as  a  body  corpo- 
rate, but  for  some  defect  it  cannot  legally  exercise  the 
power  it  affects  to  use.  State  vs.  McrchanXs^  Insurance  ^ 
Trust  Co.y     235. 

SECURITY. 

A  levy  on  personal  property  of  the  principal  sufHcient 
to  satisfy  the  execution,  discharges  the  security.  This 
rule,  however,  does  not  apply  in  favor  of  the  principal, 
where  the  indorser  has  paid  the  judgment  and  instituted 
an  action  against  the  principal.  A  levy  on  the  property 
of  principal  is  no  defence  to  the  action  of  the  endorser. 
Clark  4*  Nance  vs.  Bell,  26. 

SEPARATE  ESTATE. 
See  Feme  Covert. 

SETT-OFF. 

1.  Where  a  mill  wright,  who  had  contracted  to  build  a 
mill,  put  it  in  operation,  and  before  delivery  ground 
grain  and  received  toll  therefor.  It  is  held,  that  in  an 
action  for  the  price  of  erection,  the  value  of  the  tolls 
could  not  be  regarded  as  a  sett-off,  or  in  abatement  of 


788  INDEX. 

'  SET-OFF— Continued. 

the  price.     That  would  be  the  subject  of  a  distinct  ac- 
tion.    Allen  vs.  McNewy  46. 

2.  Where  a  defendant  purchased  notes  upon  the  plaintiff^ 
he  had  a  right  to  use  them  as  a  set-off  against  the  plain- 
tiff in  an  action  for  labor  done  without  a  written  assign- 
ment of  such  notes  by  the  payee  to  such  defendant.   lb. 

3.  If  a  special  administrator  seek  to  collect  a  debt,  and 
there  be  matter  of  equity  growing  out  of  tlie  contract 
sought  to  be  enforced,  such  equity  may  be  set  up  a- 
gainst  such  special  administrator.  AlUery  of  an  equity 
growing  out  of  other  transactions  between  the  intestate 
and  the  person  setting  up  the  equity.  N,  4*  ^-  Turn- 
pike Co,  vs.  Harris  adm^r.,  658. 

4.  Where  an  engineer  sued  for  his  stipulated  salary,  dama- 
ges sustained  by  his  employer  by  reason  of  his  unskilful 
performance  of  his  duties,  cannot  beset  off  against  such 
salary  either  in  law  or  equity.    lb. 

5.  In  an  action  of  debt,  or  indebitattts  assumpsit  for  the  pur- 
chase money  of  a  slave,  sold  and  delivered,  the  defend- 
ant cannot  set  off  the  damages  accruing  to  him  by  rea- 
son of  a  breach  of  warranty  in  the  bill  of  sale.  Hen- 
ning  vs.  Vanhook,  678. 

SIIELLY'S  CASE. 
See  Heirs. 

SHERIFF. 

1 .  The  owner  of  an  execution  cannot  levy  it  on  property 
and  sell  such  property  for  the  satisfaction  of  such  exe- 
cution.    Riner  et  als.  vs.  Stacy^  388. 

2.  The  sheriff,  on  his  official  responsibility,  may  return  an 
execution  "nothing  found"  during  the  term  at  which  it 
was  issued,  and  upon  its  return  a  bill  may  be  filed  based 
on  such  return,  and  the  court  of  chancery  will  not  en- 
quire whether  it  was  prematurely  issued  and  returned, 
or  not.     Esselman  vs.   Wells  Sf  Ewingy  482. 

3.  Where  a  deputy  sheriff  collects  money  on  process,  and 
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pays  it  over  to  a  person  not  entitled,  he  is  liable  to  the 
rightful  owner  by  motion.  See  Rose  vs.  lane.  3  Hum. 
208.     Vance  vs.  Campbell^  etal.y  524. 

SLANDER. 

1.  An  invalid  and  insufficient  plea  of  justification  in  an 
action  of  slander,  upon  which  no  judgment  could  have 
been  rendered,  is  entitled  to  no  weight  in  aggravation 
of  damages  under  the  plea  of  not  guilty.  Bfxxden  and 
wife  vs.  Walker^  34. 

2.  Words  imputing  perjury  to  the  defendant,  spoken  by 
the  prosecutor  whilst  in  the  legitimate  discharge  of  his 
duty,  are  not  actionable,  and  where  the  case  was  decid- 
ed in  favor  of  the  defendant,  and  a  motion  was  pending 
to  tax  the  prosecutor  with  the  costs,  the  prosecutor  said 
in  defence  of  himself  that  the  defendant  had  sworn 
falsely,  and  he  had  proved  it:  held  that  the  prosecu- 
tor was  protected  sigainst  an  action.  Davis  vs.  McNeeSy 
40.  » 

3.  Where  the  declaration  in  an  action  of  slander  did  not 
show  that  the  words  spoken  were  material,  yet  a  plea 
of  justification  filed  by  defendant,  did  show  that  fact, 
the  defect  in  the  declaration  is  cured.  WUcher  vs.  Ridi- 
mondj  473. 

4.  The  statements  of  the  defendant  subsequent  to  the 
bringing  of  an  action  for  slander  are  admissible  to  show 
that  defendant  spoke  the  words  charged,  or  to  explain 
his   meaning  in    speaking  them.     lb. 

SLAVE. 

1 .  Every  fact  stated  in  an  indictment  which  is  not  a  ne- 
*  cessary  ingredient  in  the  offence,  may  be  rejected  as 
surplusage  and  need  not  be  proved:  Therefore,  where 
an  indictment  under  the  act  of  1831,  ch.  113,  charged 
that  an  assemblage  of  slaves  was  knowingly  permitted 
by  the  defendant  on  his  premises  without  the  consent  of 
the  owners  both  in  unusual  numbers  and  at  a  suspicious 
place:  It  is  held  that  such  indictment  was  not  bad  for 
duplicity.     State  vs.  Brown^  89. 
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3.  An  indictment  onder  the  act  of  1831,  ch.  113,  need  not 
set  forth  the  circumstsuices  which  make  the  time  and 
place  of  an  assemblage  of  slaves  snspiciooa.  This  is 
matter  of  evidence.    lb. 

3.  By  statute  law  any  one  is  authorized  to  arrest  a  runa- 
way slave  and  deliver  him  to  the  jailor  of  the  county,  or 
to  the  owner,  and  it  is  the  duty  of  such  slave  to  sub- 
mit; and  if  he  resist  and  assault  the  person  attempting 
to  arrest  him  with  an  intention  to  kill  such  person,  such 
assault  is  with  intent  to  commit  murder  in  the  first  de- 
gree.    Toniy  a  slave  vs.  Statey  86. 

4.  An  owner  may  part  with  his  right  to  his  slave,  and  vest 
him  with  an  imperfect  right  to  freedom,  by  deed,  by 
will,  or  by  parol  contract,  or  he  may  convey  such  slave 
in  trust  to  a  third  person  for  the  benefit  of  such  slave, 
and  his  right  to  his  freedom,  and  his  labor,  takes  effect 
at  the  date  of  the  surrender  of  the  owner's  right,  and 
not  from  the  period  the  assent  of  the  state  is  given. 
Leww  vs.  Simonlan,  185. 

5.  Any  person  may  petition  for  the  emancipation  of  a 
slave,  where  the  owner  has  parted  Txdth  the  right  to  him. 
The  only  reason  for  requiring  the  application  to  come 
from  the  owner  is,  that  his  consent  is  thereby  made  man- 
ifest in  the  most  satisfactory  manner,    lb. 

6.  The  proceedings  of  the  county  court  emancipating  a 
slave  cannot  be  impeached  when  collaterally  brought  in 
question,  unless  they  be  void  on  their  face.    R. 

7.  Where  a  slave  hired  for  general  and  common  service,  is 
employed  in  any  hazardous  business,  without  the  con- 
sent of  the  owner,  it  is  a  conversion,  and  the  hirer  is 
liable  for  the  value,  or  if  the  owner  do  not  choose  to 
consider  it  a  conversion,  he  is  liable  in  damages  for  any 
ii\jury  the  slave  received  whilst  engaged  in  such  business. 
Mullen  et  als.  vs.  Ensley  et  als,,  428. 

8.  Case  for  the  non-delivery  of  a  slave:  The  judge 
charged  the  jury  "that  if  the  defendant  hired  the  slave 
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generally,  and  permitted  him  to  act  as  a  free  man  of  color» 
it  would  not  be  a  conversion  for  which  he  would  be  re- 
sponsible, unless  such  act  was  the  cause  of  the  loss  of 
the  slave,  as  for  instance,  if  it  rendered  his  mind  restless 
under  bondage,  and  he  made  his  escape  in  consequence 
thereof:  In  that  event  the  owner  might  recover." 
This  charge  i^  erroneous.  To  have  subjected  the  de- 
fendant for  the  loss  of  the  slave,  he  must  have  made  his 
escape  during  the  time  he  was  removed  from  the  custo- 
dy and  supervision  of  the  hirer,  and  in  consequence  of 
the  liberty  he  had  been  allowed.  Bonding  vs.  Stratum 
6f  Swann,  430. 

9.  What  amount  to  reasonable  care  and  diligence  in  the 
bailee  of  a  slave,  discusssed.    lb, 

SPECIFIC  EXECUTION. 

1.  See  Chancery.     Trust. 

2.  The  jurisdiction  of  a  court  of  chancery  to.  enforce 
the  specific  execution  of  a  trust,  declared  by  parol 
in  relation  to  real  property,  if  plain  and  unambig- 
uous in  its  terms,  and  established  by  satisfactory  evi- 
dence is  well  established.  Haywood  et  als,  vs.  Ensley  ^ 
Haywoody  460. 

STEAMBOAT. 

See  Carrier. 

SUBSTITUTION. 

The  discharge  of  a  judgment  against  the  executors  of 
an  estate  by  a  portion  of  the  legatees,  substitutes  such 
legatees  to  the  rights  of  the  judgment  creditor,  and  the 
statute  of  limitations  does  not  bar  them.  It  is  other- 
wise when  the  claim  paid  is  not  reduced  to  judgment. 
Mitchell  vs.  Mitcliell  etals.  359. 

SUMMARY  PROCEEDINGS. 

1 .  The  proceeding  by  writ  of  ad  quod  damnum  to  assess 
damages,  when  the  land  of  the  applicant  is  subjected  to 
a  public  easement,  is  not  in  derogation  of  the  common 
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law,  but  is  in  accordance  with  its  provisions:  If,  there- 
fore, the  court  have  jurisdiction  of  the  party  or  of  the 
subject  matter  in  such  proceeding,  although  its  proceed- 
ings may  be  erroneous,  the  judgment  is  not  void.  No- 
lensville  Turnpike  Co.  vs.  Quin^,  476. 

2.     See  Motion. 

SUPERSEDEAS. 

The  limitation  of  time  upon  the  right  to  have  a  judg- 
ment reinvestigated  by  writ  of  certiorari  has  no  appli- 
cation to  a  petition  for  a  supersedeas  with  a  view^  to  have 
an  execution  superseded  and  quashed  where  the  judg- 
ment has  been  discharged.  Baldunn  4*  Campbell  vs. 
Merrill,  132. 

SURETY. 

1.  A  decree  of  discharge  in  bankruptcy  does  not  discharge 
one  surety  from  the  claim  of  another  surety,  who  pays 
money  for  the  principal  after  the  decree.  Cross  vs.  GtS- 
son^etals.  197. 

2.  See  Sbcumty. 

TAXES. 

1.  See  Constitutional  Law. 

2.  A  license  to  sell  goods  is  a  personal  privilege,  purchased 
by  the  applicant  from  the  state,  by  the  payment  of  a 
tax.  The  applicant  is  required  to  state  the  entire 
amount  of  goods  which  he  sSUs,  and  the  tax  is  gradu- 
ated accordingly.  The  fact  that  a  portion  of  the  goods 
which  he  desires  to  sell  has  been  purchased  from  anoth- 
er, who  paid  a  tax  therefor,  cannot  be  allowed  under 
the  statute  to  reduce  the  tax  to  that  extent.  Mayes  vs. 
Erwin,  290. 

3.  The  act  of  1846,  ch.  99,  does  not  authorize  an  appeal 
from  an  order  of  the  county  court  assessing  taxes  for 
the  purpose  of  erecting  public  buildings.  The  exercise 
of  this  power  by  the  county  court,  is  not  a  judicial,  but 
a  municipal  act,  which  is  not  subject  to  revision  by  su- 
perior judicial  tribunals.  County  Court  of  Obion  vs. 
ilfarr,  634. 
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TENANT. 

See  Landlord  and  Tenant. 

TENANTS  IN  COMMON. 

Tenants  in  common  are  jointly  seized  of  the  entire  es- 
tate; each  one  has  an  equal  right  of  entry  and  posses- 
sion, and  the  possession  of  one  is  the  possession  all, 
until  a  disseizin  is  effected  by  actual  ouster.  Story  et 
als.  vs.  Saunders  et  vx.  663. 

TITLE. 

See  Vendors  and  Purchasers. 

TRESPASS. 

1 .  A  seizin  in  law,  or  constructive  seizin  of  wild  lands, 
not  adversely  held,  will  enable  the  owner  to  maintain 
trespass,  and  is  such  a  seizin  in  a  wife,  whether  claim- 
ing as  heir,  by  devise,  or  by  deed,  as  will  make  the  hus- 
band tenant  by  the  curtesy.     Guion  vs.  Anderson^  298. 

2.  Judgment  and  satisfaction,  either  in  trespass  or  trover 
for  personal  property,  against  a  wrong  doer,  will  con- 
firm the  title  of  the  wrong  doer.  WUliams  vs.  Otey  et 
als.  563. 

TOWNS. 

See  CoNsrrruTioNAL  Law.     By-Law. 

TROVER. 

1.  The  assertion  of  a  claim  to  personal  property,  and  the 
prevention  of  its  removal  by  threats,  amounts  to  a  con- 
version, and  the  person  so  converting  it,  is  liable  for  that 
which  he  removc^d  after  the  institution  of  the  suit,  as 
well  as  that  which  he  removed  before.  Crockett  4* 
Woodson  vs.  Beatify  20. 

2.  When  a  slave  hired  for  general  and  common  service, 
is  employed  in  any  hazardous  business,  without  the 
consent  of  the  owner,  it  is  a  conversion,  and  the  hirer 
is  liable  for  the  value,  or  if  the  owner  do  not  choose  to 
consider  it  a  conversion,  he  is  liable  in  damages  for  any 
ii\jury  the  slave  received  whilst  engaged  in  such  busi- 
ness.    Mullen  et  als,  vs.  Ensley^  cuhtCr,  et  als,  426. 
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3.  Case  for  the  non-delivery  of  a  slave:  The  jadge  charg- 
ed the  jnry  "that  if  the  defendant  hired  the  slave  gen- 
erally, and  permitted  him  to  act  as  a  free  man  of  color, 
it  would  not  be  a  conversion  for  which  he  would  be  re- 
sponsible, unless  such  act  was  the  cause  of  the  loss  of 
the  slave,  as  for  instance,  if  it  rendered  his  mind  rest- 
less under  bondage,  and  he  made  his  escape  in  conse- 
quence thereof:  In  that  event  the  owner  might  recov- 
er." This  charge  is  erroneous.  To  have  subjected  the 
defendant  for  the  loss  of  the  slave,  he  must  have  made 
his  escape  during  the  time  he  was  removed  from  the 
custody  and  supervision  of  the  hirer,  and  in  conse- 
quence of  the  liberty  he  had  been  allowed.  Bawling 
vs.  Stratum  4*  Swann^  430. 

4.  What  amounts  to  reasonable  care  and  diligence  in  the 
bailee  of  a  slave,  discussed,    lb. 

5.  Damages  may  be  recovered  in  trover  for  the  unlawM 
detention  of  a  note,  and  the  note  itself  may  be  recov- 
ered in  detinue.     Seeds  vs.  CummingSj  442. 

6.  The  defendant  was  summoned  to  answer  "in  a  plea  of 
trespass  for  the  fraudulent  detention  of  a  note  for  the 
wood- work  of  a  wagon  to  the  plaintiff^s  damage  $50. 
This  is  a  good  warrant  in  trover,    lb. 

7.  The  owners  of  steamboats,  who  receive  horses  to  be 
conveyed  from  one  point  to  another  are  responsible  to 
the  same  extent  as  inn-keepers  are  for  losses.  Where 
a  horse  escapes  from  his  fastenings  on  a  boat,  and  is 
lost  in  the  river,  this  is  negligence  for  which  the  owners 
of  the  boat  will  be  held  responsible.  Porterfidd  4* 
Brooks  vs.  Humphreys^  497. 

8.  Judgment  and  satisfaction,  either  in  trespass  or  trover 
for  personal  property,  against  a  wrong  doer,  will  con- 
firm the  title  of  the  wrong  doer.  Williams  vs.  Otey  d 
cds.  563. 

9.  Where  slaves  were  taken  from  the  possession  of  an  ad- 
ministrator, he  maj  in  an  action  of  trover  declare 
against  the  defendant  for  the   conversion  of  them,  aa 
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properly  belonging  to  him  as  administrator,  and  also 
as  belonging  to  him  in  his  own  right.  This  is  no  vio- 
lation of  the  general  rule,  that  counts  in  difierent  rights 
shall  not  be  joined.    Lashlee  vs.  WUey^  659. 

TRUST. 

1.  It  was  agreed,  by  parol,'  that  the  father-in-law  should 
convey  to  the  son-in-law  certain  real  estate  for  life,  with 
remainder  to  the  wife  and  children,  upon  condition  of 
the  payment  of  a  given  sum  of  money;  the  money  was 
paid;  the  land  was  exchanged  for  other  lands,  and  title 
taken  by  the  son-in-law  in  his  own  name,  and  the  land 
then  conveyed  to  the  father-in-law,  in  trust,  to  pay 
debts.  In  this  state  of  facts  the  court  holds,  that  on  a 
bill  filed  by  the  son-in-law  and  wife  and  children,  it 
would  establish  a  trust  in  conformity  with  the  original 
agreement.    McDanidva,  Sdfy  58. 

2.  A  trustee  may  contract  with  the  cestui  que  trusty  in  re- 
lation to  the  trust  property;  such  contracts  will,  how- 
ever, be  viewed  with  jealousy,  and  must  be  above  all 
suspicion  of  fraud  or  imposition.  Marshall  vs.  Ste- 
phens^  159. 

3.  See  Adbunistator. 

4.  Where  slaves  were  sold  at  execution  sale  and  purchas- 
ed by  a  third  person  with  an  understanding  that  the  de- 
fendant in  the  execution  should  have  the  right  to  redeem 
them,  and  obtained  .them  at  a  reduced  price  by  such  un- 
derstanding: It  is  held  that  the  slaves  were  held  in  trust 
for  the  benefit  of  the  execution  debtor,  and  that  a  bill 
would  lie  at  the  instance  of  other  creditors  to  subject 
the  slaves  to  resale,  and  the  surplus  proceeds  to  the  sat- 
isfaction of  the  claims  of  such  creditors.  English  vs. 
Tomlinson  etals.  378. 

5.  The  act  of  1836,  ch.  43,  and  of  1838,  ch.  166,  author- 
ize attachment  bills,  only  in  cases  where  the  relation 
of  debtor  and  creditor  exists,  and  do  not  apply  to  cases 
arising  ex  delicto^  in  which  the  tort  may  not  be  waived. 
Union  Bank  vs.  Baker  et  ds   .447. 
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6.  A  resulting  trust  may  be  set  up  and  established  as  to 
land  and  to  slaves,  but  not  as  to  other  property  more 
perishable  in  its  nature,     lb. 

7.  The  jurisdiction  of  a  court  of  chancery  to  enforce  the 
specific  execution  of  a  trust,  declared  by  parol  in  rela- 
tion to  real  property,  if  plain  and  unambiguous  in  its 
terms  and  established  by  satisfactory  evidence,  is  well 
established.     Haywood  et  cds.  vs.  Ensley  Sf  Haj/ivoody  460. 

8.  Where  a  vendee  of  real  estate  in  his  answer  admits  that 
he  had  heard  that  the  estate  was  in  some  way  devised 
in  trust :  It  is  held,  that  this  admission  charged  him  with 
notice  of  the  trust.    lb. 

9.  Where  land  held  in  trust  for  the  benefit  of  wife  and  chil- 
dren, was  sold  at  chancery  sale,  aud  purchased  under  an 
agreement  made  by  vendee,  with  the  husband,  that  he 
should  be  permitted  to  redeem,  the  right  enures  to  the 
benefit  of  the  wife  and  children ;  though  the  vendee  may 
have  been  ignorant  of  the  trust.    lb. 

10.  To  perfect  a  gift  mortis  causa,  there  must  be  a  delivery. 
Where,  however,  the  testator  gave  express  direction  to 
a  residuary  legatee  to  deliver  an  article  of  property  to 
an  individual  as  a  gift,  and  such  legatee  promised  the 
testator  that  he  would  deliver  it;  a  court  of  chancery 
will  declare  the  legatee  a  trustee,  and  enforce  a  delivery 
of  the  article.  The  court  refuses  to  extend  this  rule, 
and  in  the  following  case  declared  no  trust  wsts  created, 
because  the  promise  was  not  made  to  testatrix  by  the 
residuary  legatee.     Sims  vs.  Walkery  503. 

11.  Where  a  bill  is  filed  to  execute  the  trust  of  a  will,  and 
a  partition  of  land,  lying  in  various  counties  and  chan- 
cery districts,  is  necessary  in  execution  of  that  trust,  a 
court  of  chancery  acquires,  by  personal  service  of  all 
the  parties  in  interest,  jurisdiction  to  divide  such  lands, 
regardless  of  their  location.     Toddva.  Cannon,  bl2, 

12.  It  is  a  general  principle  of  the  common  law,  that  a  nak- 
ed power  to  sell,  not  coupled  with  an  interest,  given  to 
several  persons,  must  be  executed  by  all,  and  does  not 
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survive.  But  when  it  is  coupled  with  an  interest,  it  may 
he  executed  by  a  survivor,  and  this,  whether  the  power 
be  created  by  deed  ot  will.  Robertson  vs.  Games ^  2 
Hump.  367.     WiUiiims  vs.  Otey  et  als.  563. 

13.  A  power  to  sell  and  convey,  is  necessarily  implied  by  a 
conveyance  gf  property  for  the  payment  of  debts.    lb, 

14.  A  purchaser  of  property  under  a  conveyance  for  the 
payment  of  debts,  is  not  bound  to  see  to  the  application 
of  the  purchase  money.  A  trust  is  reposed  in  the  trus- 
tee, and  the  trustee  is  personally  responsible  for  an 
abuse  of  the  trust.    16. 

15.  Whenever  a  trustee,  having  the  legal  title,  neglects  to 
sue  until  he  is  barred  by  the  statute  of  limitations,  the 
cestui  que  trusty  is  likewise  barred,  though  an  infant. 
WiUiams  vs.  Otey  et  als.  563. 

16.  The  recital  in  a  sheriff's  deed,  made  in  pursuance  of 
legal  authority,  is  evidence  against  third  persons.  Not 
so  with  regard  to  recitals  in  a  deed  of  trust.  The  trus- 
tee is  a  private  individual,  and  his  declarations  are  not 
evidence.     Henderson  et  al.  vs.  Gdloway^  692. 

USURY. 

1.  Fraud  or  want  of  consideration  is  no  defence  for  either 
the  maker  or  accommodation  endorser  of  a  promissory 
note  as  against  a  b&najide  holder  for  value,  to  whose 
possession  it  came  before  maturity,  in  the  due  course 
of  trade,  without  notice;  where  however  a  note  was 
purchased  under  such  circumstances,  at  a  discount,  it 
will  be  held  to  have  been  negotiated  in  the  way  of  trade, 
only  to  the  amount  advanced  by  the  purchaser.  Hde- 
man  et  ah.  vs.  Hobson  et  als.  127. 

2.  The  -liability  of  a  partner  for  the  acts  of  his  copartner, 
done  in  behalf  of  the  firm,  cannot  be  held  to  extend  to 
illegal  contracts;  and  therefore  where  money  was  bor- 
rowed at  usurious  interest  by  one  member,  without  the 
knowledge  or  consent  of  the  other,  the  member  not  par- 
ticipating in  such  contract  is  not  responsible  for  the 
money  borrowed.    HtUchins  vs.  T\imerj  415. 


798  INDEX. 

USURY— Continved. 

3.  A  partner  has  a  right  to  borrow  money  for  the  use  of 
the  firm,  and  this  principle  sanctions  the  borrowing  a 
bill  or  note  for  the  purpose  of  raising  money  for  the  use 
of  the  firm;  provided  not  more  than  legal  interest  be 
paid  for  such  note  or  bill.    HtUchins  vs.  Hvdsan^  426. 

4.  The  act  of  1846,  ch.  167,  was  intended  to  throw  open 
the  doors  of  a  court  of  chancery  to  the  investigation  of 
all  questions  of  usury,  without  regard  to  previous  pro- 
ceedings at  law.     GiUiam  vs.  Moore^  468. 

5.  Where  a  party  took  judgment  on  notes,  securing  usu- 
rious interest,  but  released  the  excess,  he  is  a  bona  fiie 
judgment  creditor  wdthin  the  meaning  of  the  act  of 
1844,  ch.  182.    Esselman  vs  Wells  ^  Etoing,  482. 

6.  The  prices  fixed  upon  property  by  the  parties  themselves 
in  closing  usurious  transactions,  when  made  fairly,  can- 
not be  controlled  by  courts  of  justice .    lb. 

7.  In  a  bill  charging  usmy  and  fraud  in  the  purchase  of  a 
legacy,  where  the  defendant  admits  that  he  did  not  pay 
full  value,  the  onus  is  thrown  upon  him  to  prove  what 
he  did  advance.     Deaderick  adnCryXs.  Watkins,  620. 

8.  Where  a  party  sues  on  a  contract  which  exhibits  a  re- 
servatiou  of  usury,  no  recovery  can  be  had.  Where 
the  usury  does  not  appear  by  the  contract,  but  is  de- 
clared by  plea,  the  plaintifi*  shall  recover  his  debt  and 
legal  interest,  by  virtue  of  the  act  of  1835,  ch.  50.  Gzu- 
sey  vs.  YecUes,  605, 

9.  Where  a  person  had  borrowed  money  at  usurious  inter- 
est, but  which  the  contract  did  not  exhibit,  and  gave  a 
pledge  for  its  repayment,  he  could  not  treat  such  con- 
tract as  void,  and  sue  for  the  recovery  of  the  pledge 
without  a  tender  of  the  money  actually  due,  and  legal 
interest  thereupon,    lb. 

VENDORS  AND  PURCHASERS. 

1.  SeeFsAUD. 

2.  A  conveyance  in  trust  to  pay  debts,  implies  a  power  to 
sell.    Henderson  et  al.  vs.  Gtdlowajf^  692. 
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3.  Where  by  the  terms  of  a  deed,  the  trustee  u  required  to 
give  notice  to  the  bargainor  of  the  time  and  place  of 
sale,  the  giving  of  auch  notice  is  in  the  nature  of  a  condi- 
tion precedent,  and  if  such  notice  be  not  given,  the  sale 
is  void,  and  communicates  no  title  to  the  purchaser.     lb. 

4.  Where  an  absolute  bill  of  sale  is  executed  for  personal 
property,  and  the  property  remains  in  the  possession  of 
the  vendor,  the  presumption  of  fraud  which  arises  from 
this  inconsistency  is  removed  by  proof  that  the  bill  of 
sale,  though  absolute  on  its  face,  was  in  fact  a  mortgage 
by  parol  defeasance.  ^  WUei/  vs.  Lashlee,  717. 

5.  An  action  of  covenant  for  brectch  of  warranty  of  title 
to  real  estate.  In  this  case  it  is  held,  that  a  verdict  and 
judgment  against  the  vendee  of  a  tract  of  land,  in  an 
action  of  ejectment  by  him  instituted  against  a  third 
person  in  possession,  with  notice  to  the  vendor,  to  ap- 
pear and  prosecute  the  action,  is  no  evidence  of  better 
out-standing  title.     Ferrett  vs.   Alder^adnCry  44. 

6.  If  a  purchaser  pays  his  money  at  a  chancery  sale,  in 
purchase  of  property,  and  discovers  a  defect  of  title- at 
any  time  before  a  conveyance  is  made,  he  may  recover  it 

.back,  and  his  remedy  is  by  petition  in  the  cause  in  which 
a  sale  is  ordered.     Read  etcds  vs.  FUe^  32d. 

7.  Where  complainant  purchased  all  the  lands  defendant 
had  purchased  of  another,  at  a  given  sum,  and  the  de- 
fendant in  his  conveyance,  omitted  intentionally  to  con- 
vey one  tract  which  he  had  purchased;  such  omission  is 
a  fraud,  for  which  the  court  will  decree  in  compensa- 
tion, the  value  of  the  land  omitted.  Grissom  vs.  Sorrelly 
372. 

8.  Where  a  corporation  advanced  money  on  a  purchase  of 
real  estate  at  execution  sale,  and  not  being  able  to  hold 
real  estate  relinquished  its  purchase  to  a  third  person ; 
such  corporation  has  the  right  to  recover  the  amount  ad- 
vanced from  such  person.  CnUcher,  adnCr,  vs.  Nashville 
Bridge  Co.  403. 

9.  In  an  action  of  detinue  the  judgment  is  for  the  tl|ing 
54 — Vol.  .viii. 
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aned  for,  and  if  that  cannot  be  had,  then  the  valao  of 
the  thing,  with  damages  and  costs.  In  pursuance  of 
this  judgment  a  distringas  for  the  thing  recovered  must 
issue  in  the  first  instance,  and  it  is  erroneous,  if  not  ir- 
regular, to  issue  a  fi.fa.  in  the  first  instance.  WaiU  vs. 
i><%,  406. 

10.  If  real  estate  be  purchased  under  an.  erroneous  execu- 
tion by  the  plaintiff  in  the  execution,  he  acquires  no  ti- 
tle; but  if  purchased  by  a  stranger,  he  acquires  the  title 
ift. 

11.  Where  the  estate  of  minors  is  sold  under  the  decree  of 
a  court  of  competent  jurisdiction  and  a  guardian  pur- 
chases fairly  and  without  benefit  to  himself  at  the  ex- 
pense of  his  ward,  such  purchase  will  be  held  valid. 
BUxckmorevs.  Sfielbif,4S9. 

12.  Where  a  party  without  fraud  sells  land  to  which  he  has 
no  title,  and  ailerwards  acquires  the  title,  the  vendee 
shall  be  compelled  to  take  according  to  the  purchase.  lb. 

18.  It  is  a  matter  of  discretion  with  the  chancellor  whether 
he  will  order  a  reference  with  regard  to  matters  of  title 
to  the  clerk  and  master.  It  is  highly  expedient  in  most 
cases  that  he  should  investigate  the  matter  for  himself. 
Buchanan  vs.  Alwelly  516. 

14.  Where  real  estate  is  purchased  and  title  with  general 
warranty  taken,  the  vendee  in  the  absence  of  fraud,  has 
no  right  to  an  ii^unction  against  the  payment  of  the 
purchase  money,  or  to  seek  in  chancery  a  restoration  of  it 
when  it  has  been  paid.  He  must  rely  on  his  covenants. 
The  law  is  otherwise  where  he  has  only  taken  cove- 

.   nants  to  convey  title,    lb. 

15.  The  purchaser  of  real  estate  at  chancery  sale,  becomes 
by  virtue  of  his  purchase,  quasi  a  party  to  the  proceed- 
ings, and  where  the  purchase  is  made  on  a  credit,  the 
court  will  see  that  the  money  is  fairly  paid  to  those  en- 
titled, before  the  purchaser  will  be  invested  with  the 
title.     Deaderick  AdmW.  vs.  WaHdns^  520. 

16i     A  purchaser  of  property  under  a  conveyance  for  the 
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payment  of  debts,  is  not  bound  to  see  to  the  application 
of  the  purchase  money.  A  trust  is  reposed  in  the  trus- 
tee; and  the  trustee  is  personally  responsible  for  an  a- 
buse  of  the  trust.     Williami*  vs.  Otey  etals,^  563.  . 

17.  Where  an  agreement,  to  convey  real  estate  was  brok- 
en in  the  lifetime  of  the  vendee,  and  the  vendor  had  no 
title  at  the  time  of  the  execution  of  the  agreepient,  the 
personal  representatives  of  the  testator  or  intestate 
have  a  right  to  sue  for  damages.  Sh(tw  et  als.  vs.  WU- 
kins^  adm'r,,  647. 

Id.  If  a  party  covenant  to  make  title  on  a  specific  day,  and 
no  precedent  or  concurrent  aQt  is  to  be  performed  by.  tht 
vendee,  the  vendor.  ma«it  execute  and  deliver  the  deed 
within  the  time  limited;  if  he  fail  so  to  do,  the  vendee  is 
entitled  to  sue  for  damages  without  demanding  a  deed, 
or  surrendering  the  possession  of  the  land;    lb. 

.19.  In  an  action  for  a  breach  of  a  covenant  to  convey  real' 
estate,  the  measure  of  damages  is  the  value  of  the  es- 
tate at  the  time  of  the  breach;  and  in  an  action  of  cove- 
nant for  breach  of  warranty  or  other  covenants  in  a 
deed  of  conveyance,  the  purchase  money  with  interest. 

» 
20.  The  plaintiff  declared  for  the  value  of  labor  done  and 
materials  furnished  in  the  erection  of  a  grist-mill,  mill 
house  and  appendages.  The  proof  showed  that  there 
was  a'  saw-mill  built,  and  it  was  attached  to  the  grist- 
mill. The  jury  gave  a  verdict  for  the  labor  and  mate- 
rials of  saw-mill.  And  the  court  holds,  that  it  will  not 
reverse,  where  the  justice  of  the  case  was  obtained,  up- 
on a  descriptive  part  of  the  declaration,  as  the  proof 
showed,  in  the  case  exhibited,  the  saw-mill  was  an  ap- 
pendage.    Allen  vs.  McNeWy  46. 

VERDICT. 

Where  a  verdict  was  for  a  larger  amount  than  the  dam- 
ages laid  in  the  writ  and  declaration,  it  is  held  to  be  er- 
roneous to  enter  a  judgment  thereupon.    The  plaintiff 


8W  INDEX. 

VERDICT—  Continved, 

may,  however,  remit  the  excess  and  take  a  jodgment  for 
the  amount  claimed  in  the  writ  and  declaration. 
FowlkesvB.  Webber,  580. 

WARRANT. 

The  defendant  was  summoned  to  answer  "in  a  plea  of 
trespass  for  the  fraudulent  detention  of  a  note  for  the 
wood  work  of  a  wagon  to  the  plaintiff's  damage  $50. 
This  is  a  good  warrant  in  trover.  Seals  vs.  Cummings, 
442. 

WARRANTY. 

1.  See  Partition. 

■ 

2.  Where  real  estate  is  purchase<^and  title  with  general  war- 
ranty taken,  the  vendee  in  the  absence  of  fraud,  has  no 
right  to  an  injunction  against  the  payment  of  the  purchase 
money,  or  to  seek  in  chancery  a  restoration  of  it  when 
it  has  been  paid.  He  must  rely  on  his  covenants.  The 
law  is  othervase  where  he  has  only  taken  convenants 
to  convey  title.     Buchanan  vs.  Altodl,  516. 

3.  In  an  action  of  debt,  or  indebitatus  assumpsit  for  the 
purchase  money  of  a  slave,  sold  and  delivered,  the  de- 
fendant cannot  set-off  the  damages  accruing  to  him  by 
reason  of  a  breach  of  warranty  in  the  bill  of  sale.  Hen- 
ning  vs.  Vanhook,  678.  - 

WIDOW. 

See  Dower.    Wb^l. 

WILL. 

1 .  A  will  which  has  been  lost,  or  destroyed  by  accident, 
or  suppressed  by  fraud,  may  be  set  up  in  the  chancery 
court.     Buchanan  et  ux,  vs.  Matlock  et  als,,  390. 

2.  On  an  issue  devisavit  vd  non,  the  person  appointed  exe- 
cutor is  a  competent  witness.  His  declarations  against 
the  will  are  not  admissible:  Ameit  exV.  vs.  Weeks  et 
ids,  547. 

3.  By  the  act  of  1784,  ch.  22,  a  provision  for  the  wife  in  a 
will,  of  itself,  forces  her  to  elect  whether  she  will  take 
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under  or  against  the  will;  and  if  she  does  not  declare 
her  dissent  in  open  coart,  within  the  six  months  allow- 
ed by  the  act,  the  provision  will  be  considered  fully  sat- 
isfactory, and  she  cannot  claim  any  portion  of  property 
as  to  which  her  husband  died  intestate.  Malone,  adm'r. 
vs.  Majors,  577. 

4.  Thompson  Ward  executed  an  assignment  to  Mary  Ward, 
.  by  which  he  conveyed  to  her  "all  his  interest,  title,  and 

claim  to  any  and  every  part  of  the  estate  of  the  late 
Wm.  Ward,  whether  consisting  of  real  or  personal 
property,  money  or  choses  in  action,  which  he  was  en- 
titled to,  under  the  will  of  the  said  Wm.  Ward,  after  the 
death  of  her,  the  s^d  Mary."  Held  that  this  passed  on- 
ly such  interest  as  Thompson  Ward  took  under  the  will, 
and  not  his  interest  in  the  property  as  to  which  Mr. 
Ward  died  intestate,  nor  any  interest  purchased  from 
other  devisees  or  distributees.    lb, 

5.  Two  of  the  legatees  named  in  William  Ward's  will 
died  before  the  testator.  Held  that  the  legacies  lapsed, 
and  that  as  to  that  portion  of  hre  estate,  William  Ward 
died  intestate.     lb.       ^ 

8.     See  Donation,  Mortis  Causa. 

7.  To  constitute  a  good  nuncupative  will,  by  the  act  of 
1784,  ch.  22,  it  is  necessary.  1st.  That  there  should  be 
two  good  common  law  witnesses  present  at  the  making 
of  it.'  2d.  One  or  both  of  such  witnesses  must  be  spe- 
cially requsted  to  bear  witness  thereto  by  the  testator. 

^  3d.  It  must  have  been  made  in  testator's  la^t  sickness. 
4th.  It  must  have  been  made  in  his  dwelling  house,  or 
where  he  had  been  resident  ten  days,  unless  hb  was  sur- 
prised with  sickness  on  a  journey,  and  dies  without  re- 
turning. 5th.  It  must  have  been  put  in  writing  with- 
in ten  days  after  the  death  of  the  testator,  or  it  cannot 
be  proven  after  the  lapse  of  six  months.  Cfwin  et  ak,  vs. 
Wright  et  ux.    639; 

8.  Where  the  deceased  was  told  that  he  would  die^soon, 
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and  was  requested  to  state  what  disposition  he  wished 
to  be  made  of  his  estate,  and  he  told  certain  persons  to 
inform  his  friends,  that  he  wished  his  sFster  Elizabeth 
to  have  his  boy  Isaac:  It  is  held,  this  .was  a  sufficient 
request  to  them,  to  bear  witness,  to  establish  a  valid 
nuncipation  under  the  statute.     lb, 

WITNESS. 

1 .  On  an  issue  devisavit  vel  non,  the  person  appointed  exec- 
utor is  a  competent  witn'ess.  His  declarations  against 
the  w^ill  are  not  admissible.  Amett  ex'r.  vs.  Weeks  et 
als,  547. 

2.  It  is  the  business  of  the  party  offering  a  witness  to  free' 
his  competency  from  legal  exception,  and  if  this  were 
left  doubtful,  his  exclusion  would  constitute  no  ground 
of  reversal.     Story  et  als  vs.  Saunders  et  ux.  663. 

3.  Where  the  deposition  of  a  witness,  is  taken  by  both  par- 
ties, neither  party  can  impeach  his  credibility.     lb. 

4.  Where  the  deposition  of  a  witness  is  taken,  evidence  of 
his  having  made  contradictory  statements  are  not  ad- 
missible to  impeach  his  testimony,  unless  an  opportunity 
to  explain  had  been  first  offered  him.     lb, 

5.  The  mere  fact,  that  statements  proved  by  one  person  to 
have  been  made  by  the  prisoner,  were  not  heard  by 
others  who  were  present,  is  not  a  sufficient  circum- 
stance to  discredit  such  person,  who  is  otherwise  un- 
impeached.     dark  vs.  State ^  671. 
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